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CERTIFYING COURT: United States Court of Appeals for the Ninth Circuit
PARTIES:

Petitioners: Jorge Romero-Millan, Ernesto Hernandez Cabanillas, and Marco Antonio Garcia-
Paz

Respondent: Attorney General of the United States
FACTS:

Petitioner Romero-Millan is a native and citizen of Mexico and has resided in the United
States since 1984. On August8, 2014, he accepted a pleabargain and was convicted of possessing or
using drug paraphernalia in violation of A.R.S. § 13-3415. While Romero-Millan was serving his
sentence, the Department of Homeland Security (DHS) served him with a Notice to Appear,
charginghim with removability under 8 U.S.C. 8 1182(a)(6)(A)(i), asan alien presentin the United
States withoutadmission or parole, and 8 1182(a)(2)(A)(i)(I1), asan alien convicted of a controlled
substance offense.

Initially, Romero-Millan conceded both charges of removal. After the decision of the United
States Supreme Court in the Mellouli case, he withdrew his concession on the second charge.
Mellouliv. Lynch, 575 U.S. 798 (2015)(conviction for paraphernalia possession did not trigger
removal under federal statute authorizing removal for violating law related to a controlled
substance).

Both of Romero-Millan’s charges were sustained by the Immigration Judge, and removal was
ordered. He appealed the decision to the Board of Immigration Appeals (BIA). The BIA upheld his
removal, and he subsequently appealed to the Ninth Circuit.

Petitioner Cabanillas is also a native of Mexico. He became a lawful permanentresidentof the
United States in 2004. In 2016, he entered a plea agreement and was convicted of possessing a
narcotic drug for sale in violation A.R.S. § 13-3408. DHS now seeks to remove him as a result of
this crime. Based on this conviction, Cabanillas was ordered to be removed by an Immigration
Judge. He appealed this decision, but it was upheld by the BIA. He then appealed to the Ninth
Circuit.
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Petitioner Garcia-Paz is a native and citizen of Mexico. He has lawfully resided in the United
States since 1973. In 2014, he also entered a guilty plea and was convicted of attempted possession
for sale of a narcotic drugin violation of A.R.S.§13-3408. DHS now seeks to remove him. Garcia-
Paz appealed this decisionto the BIA, butit was upheld. Like the other Petitioners, Garcia-Paz then
appealed to the Ninth Circuit.

For all three individuals, the question of the statute’s divisibility is of great consequence.
If ARS 8§ 13-3415 and ARS § 13-3408 are divisible asto drugtype, then DHSis likely permitted to
permanently remove them from the United States. If the statutes are not divisible, then DHS may
not remove the petitioners.

In its May 4, 2020 “Order Certifying Questions to the Supreme Court of Arizona,” the Ninth
Circuitstated that the outcome of theseappealsturns on the Arizona Supreme Court’s answer to the
three questions presented (see below). The Ninth Circuit noted that, in Mellouli, the United States
Supreme Court clarified that, to demonstrate thatan offense is related to a controlled substance, “the
Government must connect an element of the alien’s conviction to a drug definedin [21 U.S.C. 8§
802].” Mellouli, 575 U.S. 798. The Ninth Circuitalso discussed the United States Supreme Court’s
three-step process for determining whether this connection exists. See Descamps v. United States,
570 U.S. 254, 260-63 (2013); Taylor v. United States, 495 U.S. 575, 602 (1990).

At thefirst step, the “categorical approach” is applied. Villavicencio v. Sessions, 904 F.3d 658,
664 (9th Cir. 2018), and the Ninth Circuit then defined the criteria applied in the categorical
approach. Ifthe statuteisnota “categorical” match, a court mustmove on to determine whether the
statute is “divisible,” namely whether it “sets out one or more elements of the offense in the
alternative” asopposedto listingalternative methods of committingthe crime. Descamps, 570U.S.
at 257. If the statute is notdivisible, the analysis stops, as the alien’s state law conviction cannot be
found to be related to a controlled substance under federal law. However, if the statute is divisible,
the court proceeds to the third step and applies the “modified categorical approach.”

Under this approach, courts may “consult a limited class of documents . . . to determine which
alternative formedthe basis of the defendant’s prior conviction.” Descamps,570 U.S. at 257. “These
documentsinclude ‘the chargingdocument, the terms of a pleaagreementor transcriptof colloquy
between judge and defendantin which the factual basis for the plea was confirmed by the defendant,
or...some comparable judicial record of this information.”” United States v. Marcia-Acosta, 780
F.3d1244,1250(9th Cir.2015) (quoting Shepardv. United States, 544 U.S. 13, 26 (2005)). If, using
the modified categorical approach, a court determines that the state law is related to a controlled
substance under federal law, the alien is removable.

The Ninth Circuit held thatthe three cases atbar turn on the second step of the analysis, namely
whether A.R.S.813-3415and§ 13-3408 are divisible asto drug type. Thisissue comesuprarely in
state criminal cases because of howinfrequently itis disputed. Ordinarily, there isevidencethatthe
substance involved was a particular narcotic drug. While a defendant might dispute that the
substance involved was a narcotic drug, the defendantis unlikely to claim that the substance was in
fact a different narcotic drug, and the jury will not be asked to decide which drug it was. Examples
arerare in which the prosecutor claims adefendant possessed heroin, andthe defendant counters by
arguing that he instead possessed cocaine.
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The question, therefore,isnota factual one—whether, in most cases, a jury will tend to agree on
the underlyingdrugadefendant possessed—buta legal one—whether a jury mustagree, as a matter
of law, on what drug the defendant possessed.

The Ninth Circuit stated that the answers to the presented questions are difficult to determine
from existing Arizona case law. Therefore, it certified the questions regarding the divisibility
of A.R.S. § 13-3415 and A.R.S. § 13-3408, as well as the question regarding jury decision on the
type of drug, to the Arizona Supreme Courtpursuantto A.R.S.812-1861 and Ariz. R. Sup. Ct. 27.

ISSUES:

1. Is Arizona’s possession of drug paraphernalia statute, A.R.S. § 13-
3415 divisible as to drug type?

2. Is Arizona’s drug possession statute, A.R.S. § 13-3408, divisible asto drug
type?
3. Put anotherway, is jury unanimity (or concurrence) required asto which drug

ordrugs listed in A.R.S. § 13-3401(6), (19), (20), or (23) was involved in an offense
under either statute?

This Summary was prepared by the Arizona Supreme Court Staff Attorneys’ Office solely for educational purposes. It
should not be considered official commentary by the court or any member thereof or part of any brief, memorandum

or other pleading filed in this case.
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