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DRAFT OPINION 2 

 

A lawyer’s ability to disclose protected information or communications is extremely 

limited.  When that disclosure is not impliedly authorized to carry out the representation 

and that the client has not consented to disclosure after consultation for purposes of ER 

1.6(a); and further that no exception set forth in ER 1.6(b) or (c) or ER 3.3(a)(2) applies, 

and further that disclosure is not authorized “to establish a defense to a criminal charge 

against the lawyer based upon conduct in which the client was involved” or “to respond to 

allegations in any proceedings concerning the lawyer’s representation of the client” under 

ER 1.6(d), a lawyer may not disclose confidential information.  

 

The rise of the internet, with its multiple methods of sharing or presenting information or 

comments, social media in its many forms, and undoubtedly other means of expression that 

are too numerous to list or even predict, presents a unique challenge to a lawyer who is 

being commented upon by a client.  Such online expressions may be anonymous and even 

those that have attribution may not themselves establish with certainty that the client is 

actually the source of the comments.  Because of this, a lawyer may not disclose 

confidential information with regard the client’s representation.   

 

If a genuine controversy between the lawyer and a client or client’s representative arises 

under E.R. 1.6(d), the only comment a lawyer may post in response to this controversy is:  

 

"I am a lawyer in good standing with the State Bar of Arizona.  I am ethically bound by the 

rule preventing me from disclosing confidential information about a current or former 

client.  Therefore, I cannot respond to any particular comment related to any individual 

case.  However, in my practice I have always followed the Rules of Professionalism, which 

include the duty to advocate on of my client. (Cite to the E.R.).  The duty not to charge 

unreasonable fees (cite to the E.R) the duty of candor to the Court (Cite E.R.); the duty of 

candor to opposing counsel (Cite E.R.).  I have always, and will continue, to follow the 



ethical standards set for attorneys by the Arizona Supreme Court. Any allegations 

suggesting otherwise are entirely inaccurate."   

 

As it is impossible for an attorney to ascertain the identity of the person behind an online 

posting, an attorney may not disclose confidential information with regard to a controversy 

pursuant to E.R. 1.6(d). In other forums, disclosure may be permissible, but in the online 

forum due to the anonymity of postings, disclosure of protected information is expressly 

prohibited.  

 



 
 
 
 

Ethics Opinion Request 
 



(j) 

BEPOR! THI! ATTORNEY ETHICS ADVISORY 
COMMXITEE OP THE SUPRl!ME COURT Of ARIZONA 

IN THE MATTER o.= PORMER STATE! 

BAR ETHICS COMMnTI:EE OPINION; 

NOTICl!OF• 

FILED 

OCT 2 8 2019 

Op. 93-02 REQUEST FOR ETHICS OPINION 

On September 26, 2019 the Attamey Ethics Advisory Committee of tha 

supreme Court of A.1zo1,a detennlned by a vote of 12-0-31, t:o review State Bar 

ethics opinion Op. 93-02. 1111s motion Is given for the purpose or clockei:lng the 

opinion request. 

bATED this Z.B day of October 2019.

--�:,,,-;�� 
J,4dge Paul McMurcHe, Chair 
Attorney Ethics Advisory 
Committee of the Supreme Court of Arizona 

1 cammltlM memblrl Marfa Hubbard, Hon, Klmberly 0rtlz and Ann• Sc:hrac:k did not partlclpatll In thl1 matllr,

1 
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