EXCERPT FROM THE
REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

N
FEDERAL RULES OF EVIDENCE
Rule Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules submitted proposed amendments to Rule
804(b)(3) with a recommendation that they be approved and transmitted to the Judicial
Conference. The proposed changes were circulated to the bench and bar for comment in August
2008. The scheduled public hearings on the proposed changes were canceled because no one
asked to testify.

The proposed amendments to Rule 804(b)(3) require the government to show
corroborating circumstances as a condition for admission of an unavailable declarant’s statement
against penal interest. The current rule requires only the defendant to make such a showing. A
number of courts have applied the corroborating-circumstances requirement to declarations
against penal interest offered by the prosecution, even though the text of the rule does not so
provide. A unitary approach to declarations against penal interest assures both the prosecution
and the accused that the rule will not be abused and that only reliable hearsay statements will be
admitted under the exception. The Department of Justice does not oppose the amendments.

The Committee concurred with the advisory committee’s recommendations.

Recommendation: That the Judicial Conference —

Approve the proposed amendments to Evidence Rule 804(b)(3) and transmit them to the

Supreme Court for its consideration with a recommendation that they be adopted by the
Court and transmitted to Congress in accordance with the law.



