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FELDVAN, Justice

11 Lisa Victoria Garza appeal ed her convictions and sentences
for three counts of arned robbery and one count of aggravated assault.
In sentencing Garza, the trial judge stated he was “entering a speci al
order allowng [Garza] to petition the Board of Executive C enency
for a commutation of sentence,” as permtted by AR S § 13-603(K),*
based on his belief the sentences were clearly excessive. However,
he failed to enter the special order. In an opinion, the court of
appeal s directed the judge to enter the order required by § 13-603(K)
State v. Garza, 190 Ariz. 487, 949 P.2d 980 (1997).

12 In a separate nmenorandum deci sion, which is the subject
of this review, the court of appeals held that the trial judge did
not abuse his discretion in ordering that the sentences on two of
t he counts be served consecutively to those i nposed on the other two

counts. State v. Garza, No. CA-CR 96-0689 (Ariz.C.App. July 15,

1997). W have jurisdiction pursuant to Ariz. Const. art. VI, 8§ 5(3).

' ARS. § 13-603(K), which was redesignated § 13-603(L) (eff.
1997), provides:

If at the time of sentencing the court is of the
opinion that a sentence that the |aw requires
the court to inpose is clearly excessive, the
court may enter a special order allow ng the
person sentenced to petition the board of
executive clenency for a comutati on of sentence
within ninety days after the personis conmtted
to the custody of the state departnent of
corrections. |If the court enters a special order
regardi ng conmmutation, the court shall set forth
inwiting its specific reasons for concl udi ng
that the sentence is clearly excessive. The
court shall allow both the state and the victim
to submt a witten statenment on the natter.
The court’s order, and reasons for its order,
and the statenents of the state and the victim
shall be sent to the board of executive cl enency.



FACTS AND PROCEDURAL HI STORY
13 Ajury found Garza guilty of four dangerous felonies for

her role in three arned robberies of different Subway sandw ch shops

on Septenber 30, Cctober 1, and Cctober 7, 1995:

Count 1: Armed robbery (class 2 felony) (Septenber 30)
Count 11: Aggravated assault (class 3 felony) (Septenber 30)
Count 111:Arnmed robbery (class 2 felony) (COctober 1)
Count 1V: Arned robbery (class 2 felony) (October 7)

14 As Garza had no prior felony history, her | awer requested

that she be sentenced for all four counts pursuant to AR S. § 13-
604(1), which applies only to first-tine dangerous offenders.? The
state agreed that Garza shoul d be sentenced as a first-tine dangerous
of fender for Counts |I and Il, the Septenber 30 arned robbery and
aggravated assault. But for Counts IIl and IV, the October 1 and
Cctober 7 armed robberies, the state filed a sentencing allegation
under 8§ 13-702.02. Anong other things, this section increases the
presunptive sentences inposed when nmultiple offenses conmtted on
separate occasions are consolidated for trial. The judge asked the
prosecutor to consider dismssing the 8 13-702.02 all egation, but
the prosecutor refused. Thus, Garza would receive a mnimm 10.5
years on Count IIl as a second dangerous felony and 15.75 years on
Count IV as a third dangerous felony. A RS. § 13-702.02 (B)(1) and
(2). Because the 15.75-year termwas the mni numthat coul d be i nposed
for a single count, when the state formally requested a total 15.75-
year sentence, it nust have assuned that the sentences for all four
counts would run concurrently. The prosecutor never requested

consecutive sentences.

2 Had the judge fol |l owed this suggestion, Garza woul d have been

sent enced under 8 13-604(1) to 10.5 years for each arnmed robbery count,
and to 7.5 years for the aggravated assault. The sentences could
have run concurrently.



15 At sentencing, the judge used the first-tinme offender
gui del i nes and sentenced Garza on Counts | and Il to presunptive terns
of 10.5 years for the robbery and 7.5 years for the aggravated assaul t.
Fol l ow ng the probation officer’s recommendation, the judge ordered
t hat the sentences run concurrently.® Because the prosecutor refused
to wwthdraw the multiple offenses allegation, the judge correctly
bel i eved hi nsel f bound by the dictates of the multiple offense statute*
and sentenced Garza to the mninmum10.5 years for Count 11l and 15.75
years for Count 1V. See AR S. 8§ 13-702.02(B)(1) and (2). The judge
ruled that the sentences on Counts Il and IV be concurrent to each
ot her but consecutive to the sentences on Counts | and Il “based on
the statutory presunption and because you scared a | ot of people.
And | am not going to denean these people by lunmping all of these
sentences together.” Reporter’s Transcript (R T.), Aug. 30, 1996,
at 8 (enphasis added). The inposition of consecutive sentences —
the sentences on Counts IIl and IV to be consecutive to those for

Counts | and Il —resulted in a total 26.25-year sentence.

® Al though not nentioned at the sentencing hearing, § 13-604(M

expressly provides that convictions “for two or nore offenses comitted
on the sanme occasion shall be counted as only one conviction for the
pur poses of this section.”

* ARS. 8§ 13-702.02(A) states:

A person who is convicted of two or nore fel ony
of fenses that were not commtted on the sane
occasion but that either are consolidated for
trial purposes or are not historical prior felony
convictions as defined in 8 13-604, subsection
U, paragraph 1 shall be sentenced, for the second
or subsequent of fense, pursuant to this section.

(Emphasi s added.) Subsection (B)(1) sets forth the mni mumand maxi mum
terms for a second dangerous felony (Count |11, 10.5-year m ni mum
for class 2); subsection (B)(2) sets forth the m ni num and maxi num
terns for a dangerous fel ony subsequent to the second dangerous fel ony
(Count 1V, 15.75-year m nimumfor class 2).
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16 Describing this result, the judge said that in his view
section “13-702.02 i s extrenely harsh under this set of circunstances.”
RT., at 9. Thus, he entered a special order allow ng Garza to seek
relief fromthe board of executive clenmency because he found the
sentence “clearly excessive.” R T., at 10; see AR S. 813-603(K)
(since redesignated 813-603(L)).

17 At the conclusion of the hearing, the judge expressed his

di sconfort with the final result:

[ Because] | am of the belief that in this
situation the allegation of § 13-702.02 should
be dr opped [ due to mtigating
circunstances]. . . . because of the presunption

that the sentences have to run consecutively,

and because | cannot denean the victins by not

gi ving consecutive sentences, all of [these]

factors together indicate to ne that this

sentence is clearly excessive. But | am bound

by the law to do it in the fashion that | am

doing it.
R T., at 10 (enphasis added).
18 The court of appeals agreed that the trial judge was required
to sentence on Counts Il and IV under the stricter, multiple-offense
standards. “Because A R S. section 13-702.02(A) provides that
def endants [convicted of nultiple offenses] ‘shall be sentenced,
pursuant to section 13-702, the [trial] court could not sentence
def endant under a | ess harsh statute.” Grza, nem dec. at 3. Noting
that the judge chose the mninmum sentence avail able under each
applicable statute, the court concluded that the judge did not abuse
his discretion in deciding the length of the sentences inposed. Id.

at 4.5 Finally, relyingon State v. Fillnore, 187 Ariz. 174, 927 P.2d

® This finding is not entirely correct. The record shows that

the judge found mtigating factors of “severe addiction to heroin,
bei ng under the influence of . . . illegal substances at the tine
of these crines, and the fact that she was offered a | ess harsh pl ea
bargain.” R T., at 10. Under 8 13-604(1), the judge inposed the
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1303 (App. 1996), the court of appeals stated that 8 13-708 “provides
a presunption that sentences will run consecutively.” Mm dec. at
5. Because the judge “recogni zed the correct presunption in favor
of consecutive sentences,” he did not fail to exercise his discretion.
Id. It iswththis |ast point that we take issue. W consider the
foll om ng questi ons:

1. Does AR S. 8§ 13-708 create a presunption in favor of
i nposi ng consecutive sentences?

2. Did the trial judge, assum ng hinself bound at least in
part by a presunption of consecutive sentences, abuse or fail to

exerci se his discretion?

DI SCUSSI ON

A The presunption
19 The present version of A RS. 8§ 13-708 reads:

Except as otherwise provided by statute, if

mul tiple sentences of inprisonment are inposed

on a person at the sane tine, . . . the sentence

or sentences inposed by the court shall run

consecutively unl ess the court expressly directs

ot herwise, in which case the court shall set

forth on the record the reason for its sentence.
110 The trial judge relied on this statute to i npose consecutive
sentences on Counts IIl and IV. Like the court of appeals, the judge
evidently interpreted the statutory | anguage as creating a presunption
t hat a defendant convicted of nultiple charges shoul d serve consecuti ve
sentences. (ne of the reasons the judge gave for inposing consecutive

sentences was the presunption that the sentences nust be consecuti ve.

presunptive sentences for Counts | and Il. He could instead have
| ooked to the mtigating circunstances he found and used his discretion
to inpose the mninumsentence allowed. A RS 88 13-604(1); 13-702(B)
and (D)(5). This would have resulted in a 5-year sentence for the
aggravat ed assault and a 7-year sentence for the arned robbery.
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This statute, however, does not use the word “presunption” and creates
no such presunption.® Fillnore, 187 Ariz. at 184, 927 P.2d at 1313.
111 In Fillnore, the trial judge sentenced the defendant, who
was convi cted of running a chop shop, to consecutive sentences totaling
over 289 years for 39 counts of theft and simlar offenses. 1|d. at
177, 927 P.2d at 1306. In vacating the sentences, the court of appeal s
traced the history of § 13-708. 1d. The court’s opinion explai ned
that the 1985 anmendnent to 8 13-708 nodified the earlier version by
substituting “consecutively” for “concurrently.” 1d. In an earlier

case, State v. Van Al corn, the issue was whet her the pre-1985 | anguage

that wused “concurrently” created a presunption for concurrent
sentences. 136 Ariz. 215, 219, 665 P.2d 97, 101 (App. 1983). In
Van Al corn, the court of appeals held that the statute did not create
a presunption for sentencing but provided only a default designation
applicable when the trial judge failed to specify whether the sentences
i nposed were concurrent or consecutive. 1d. In Fillnore, the court

mrrored the reasoning of Van Al corn in hol ding:

Just as the pre-anendnent version of § 13-708
did not dimnish the trial court’s discretion
to i npose consecutive sentences, neither does
the 1985 anmendnent dimnish the trial court’s
di scretion to i npose concurrent sentences. Under
both versions a trial court nmust choose, anong
concurrent and consecutive sentences, whichever
mx fits a defendant’s cri nes.

Fillnore, 187 Ariz. at 184, 927 P.2d at 1313 (enphasis added). Under
both versions of 8§ 13-708 the statute applies only when the judge

fails to designate whether sentences are consecutive or concurrent.

® (Once given by statute, a presunption creates a concl usion that

must be rebutted or overcone by evi dence neeting some particul ar burden
of proof. Cf. MRRIS K UDALL ET AL., AR ZONA PRACTICE: LAW OF EVI DENCE
§ 143(2), at 322 (2d ed. 1982). So even though the judge recognized
he was not bound by a steadfast rule, his discretion was clearly guided
by his belief that a presunption existed.
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Thus the court of appeals in the present case incorrectly relied on
Fillnore in holding that § 13-708 creates a presunption for consecutive
sentences. Mem dec. at 5. Fillnore stands for precisely the opposite
proposi tion.

112 The court of appeals also cited State v. Smth, 169 Ari z.

243, 818 P.2d 228 (App. 1991), for its presunption holding. Mm

dec. at 5. Wthout nentioning Van Al corn, Smth’s discussion of § 13-

708 is limted to a single sentence stating that a “trial judge is
not required to articul ate reasons for inposing a consecutive sentence,
t hough he may do so, since there is a presunption that consecutive
sentences will be inposed.” Smth, 169 Ariz. at 247, 818 P.2d at
232. The only support offered for this assertion is an indirect
citation of 8 13-708 itself. 1d. Smth s statenent that 8§ 13-708
Creates a presunption that consecutive sentences will be inposed has
no precedential support and no analysis. Fillnore, on the other hand,
is a well-reasoned opinion based on a full discussion of court
precedents. W believe Fillnore was correct in holding that § 13-708
does “‘not constrict to any degree the trial court's discretion to
i mpose consecutive sentences for the defendant's crinmes.’” 187 Ari z.
at 184, 927 P.2d at 1313. In sum we approve Fillnore and hol d that
8 13-708 does not create a statutory presunption designed to bind
judicial discretion. It nerely requires the judge to set forth reasons
for inposing concurrent rather than consecutive sentences and creates
a default designation of consecutive sentences when the judge fails
to indicate whether the sentences are to run concurrently or

consecutively.

B. Propriety of judge s sentence
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113 The remnai ning question is whether the trial judge abused
or failed to exercise discretion by not decreasing a sentence he felt
was extrenely harsh and clearly excessive. The judge had m xed
notivations for inposing the sentence he did. He gave three reasons:
1) the increased sentences required for repetitive of fenders by § 13-
702. 02, which he found excessive, 2) his interest in not deneaning
the victins, and 3) his belief that 8 13-708 carried a presunption
of consecutive sentences. R T., at 10.

114 Ve agree with the court of appeals that the judge was bound
to sentence Garza under 8 13-702.02 for Counts Il and IV. See nmem
dec. at 3-4. W further agree that it was well within the judge’s
discretion to consider the inpact of the crines on the victins when
I nposi ng consecutive sentences. See id. at 5. However, because 8§ 13-
708 creates no presunption of consecutive sentences, the judge wongly
felt hinmself confined by a non-existent presunption.

115 The court of appeals notes that “had the court, as defendant
suggests, been unaware of its power to deviate fromthe presunptive
consecutive sentence, it would have ordered consecutive sentences
for [both] Counts IIl and IV.” Mem dec at 5. Because the judge
i nposed bot h consecutive and concurrent sentences, the court determ ned
that the judge was aware of his discretion to choose and thus nust
not have felt bound by 8§ 13-708. 1d. at 6. “Instead we can only
conclude that [the trial judge] was referring to the nmandatory
provisions of AR S. section 13-702.02.” 1d. at 6. W do not agree
that this is the only conclusion that can be reached. Had the judge
been dissatisfied only by the restrictions of 8§ 13-702.02, he had
alternate discretionary neasures to |l essen the total result. It is

inportant to note that application of the increased sentences for



to one of Garza’'s e

i nposed, we are not persuaded that the additional five-plus years

sentence excessively harsh and clearly excessive. Although parts

of one poi nt
ot w sh

to inpose. The judge’s final coment is nost illustrative: all of

[th factors together indicate to ne that this sentence i

excessive. But | ambound by the lawto do it in the fashion that

the judge only felt hinself bound by the mandatory provisions of § 13
702. 02.
116

may be treated as an abuse of discretion. Fillnore

184, 927 P.2d at United States v. Wardl aw, 576 F.2d 932
938 (1st CGr. 1978); , 478 F.2d 139, 144 (8th
1973)); , 135 Ariz. 281, 296-97, 660 P.2d 1208,

Exam ni ng the sentencing proceedi ng, we concl ude

7

As we expl ained in Chapple

The S
unf ortunate. "
inplies sone formof corrupt practice, deceit

inpropriety. . . . However, in the |ega
context, the word "abuse" in the phrase "abuse

di scretion” has been given a broader neani ng
In the few cases that have attenpted an anal ysis

the n
consi dered _ a
whol e has been interpreted to apply where the
clearly untenable, legally incorrect, t
to a
di scretionary reaches an end or purpose

and evi dence "is an abuse."
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that one of two things occurred: Either the judge knew he had
discretion and failed to exercise it, thus inposing a sentence he
t hought harsh and excessive and referring the case to the board of
executive clenmency for review, or he did not realize the extent of
the discretion available to him Utimately, it does not matter which
actually occurred because in either instance the judge failed to
properly exercise his discretion.

117 Even when the sentence inposed is within the trial judge' s
authority, if the record is unclear whether the judge knew he had
di scretion to act otherwise, the case should be remanded for

resentencing. See State v. Thurlow, 148 Ariz. 16, 20, 712 P.2d 929,

933 (1986). Contrary to the judge' s statenent when sentencing Garza,
the statute in question does not dimnish a judge’s discretion to
choose between concurrent and consecutive sentences. Wil e the judge
inthis case did not exceed his authority when he i nposed concurrent
and consecutive sentences, he evidently believed §8 13-708 created
a presunption constricting his discretion. He listed this incorrect
concl usion as a reason he felt bound to i npose consecutive sentences.
R T., at 10. But the correct rule is:
The legislature by statute, the prosecutor

by charge, and the jury by conviction set the

sent enci ng boundaries for the judge. But within

those boundaries, “the ultimate responsibility

for fitting the punishnent to the circunstances

of the particular crinme and individual defendant

still rests with the judiciary.”
Fillnore, 187 Ariz. at 185, 927 P.2d at 1313 (quoting Thurl ow, 148
Ariz. at 19, 712 P.2d at 932). “In the sentencing context, if the
judge relies on inappropriate factors and it is unclear whether the

j udge woul d have inposed the same sentence absent the inappropriate

ld. at 297 n.18, 660 P.2d at 1224 n.18 (citations omtted).
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factors, the case nust be remanded for resentencing.” State v. { eda,
159 Ariz. 560, 561, 769 P.2d 1006, 1007 (1989) (quoting Thurl ow, 148
Ariz. at 20, 712 P.2d at 933).

CONCLUSI ON
118 Utinmately, the trial judge could have nade what he thought
was a clearly excessive and extrenely harsh sentence |l ess so. \Wen
a judge has discretion and fails to recognize his obligation to use
that discretion to avoid inposing a sentence he believes to be
excessive, we must conclude he abused or failed to exercise that

di scretion. Fillnore, 187 Ariz. at 184, 927 P.2d at 1313. W

therefore vacate the court of appeals’ decision, vacate the sentences,
and remand to the trial court for resentencing consistent wwth this
opi ni on. Qg eda, 159 Ariz. at 561, 769 P.2d at 1007. At that
proceeding, the judge will be free to exercise the discretion given
himor her to inpose a proper sentence —one that is not excessive
or unduly harsh and that fits the crinme and the crimnal. W express

no opi nion on what that sentence shoul d be.

STANLEY G FELDVAN, Justice

CONCURRI NG

THOVAS A, ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

FREDERI CK J. MARTONE, Justice
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RUTH V. McGEREGOR, Justice
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