I N THE SUPREME COURT OF THE STATE OF ARI ZONA

En Banc
JANE DOE, a single person, ) Suprene Court
) No. CV-96-0526- PR
Plaintiff-Appellant, )
) Court of Appeals
V. ) No. 1 CA-CV 94-0057
)
JOHN ROCE and JANE ROE, husband ) Mari copa County
and wife, ) No. CV 92-90933
)
Def endant s- Appel | ees. )
) OPI NI ON

Appeal fromthe Superior Court in Mricopa County
The Honorabl e Dani el A. Barker, Judge
REVERSED AND REMANDED

Opi nion of the Court of Appeals, Division One
187 Ariz. 605, 931 P.2d 1115 (App. 1996)
VACATED

Muchnore & Wal | work, P.C. Phoeni x
By: Margaret F. Dean
Ni chol as J. Wal | work
Attorneys for Jane Doe

Renaud Cook & Drury, P.A Phoeni x
By: Steven G Mesaros
Di ane L. M hal sky
Wlliam W Drury, Jr.
Attorneys for John Roe

Broeni ng Gberg Wods WIlson & Cass, P.C Phoeni x
By: Jerry T. Collen
Terrence P. Wods
- and -
Thomas & El ardo Phoeni x
By: Neal B. Thomas
Attorneys for Jane Roe



FELDVAN, Justice

M1 V¢ granted reviewto determne howthe statute of limtations
applies to a case of delayed discovery attributable to alleged
repressed nenory of severe sexual abuse. Plaintiff clains that
after many years she recalled the abuse but for a prol onged period
was incapacitated to the point of being unable to assert her |egal
rights. W exam ne application of both the discovery rule and the
tolling statute. W have jurisdiction pursuant to Ariz. Const. art.

VI, 8 5(3) and Ariz. R G v.App. 23.

FACTS AND PROCEDURAL HI STORY

12 Jane Doe (Plaintiff) alleges that her father sexual |y abused
her during the years 1963 to 1970 when she was between the ages of
eight and fifteen. Because of the trauma associated wth the abuse,
Plaintiff conpletely repressed all nenory of the events.

13 Plaintiff alleges that until 1989, she regarded her not her
and father as ideal parents and considered them her best friends.
Plaintiff had never seen a therapi st or required psychiatric treatnent,
al though she did suffer fromeating disorders. As an adult, Plaintiff
had only sparse and vague nenories of her chil dhood, except for tine
spent with her paternal grandparents, with whom she was very cl ose.
Plaintiff’s paternal grandnother died in |late 1988 and her pat ernal
grandfather died in March 1989. A few nonths later, while watching
a television programthat exam ned the issue of incest, Plaintiff
experienced a fl ashback nmenory of her father sexually assaul ting her.
14 As aresult, Plaintiff devel oped feelings of hysteria, even
pani c, and i mredi ately sought counseling. |In the first enmergency

t herapy session, Plaintiff alluded to the flashback she experienced



earlier that day. However, during the next six nonths of therapy
(first weekly then tw ce per week), Plaintiff could not discuss any
specific incidents of sexual abuse. During this period Plaintiff
experi enced feelings of guilt, shame, self-doubt, depression, suicidal
ideation, and ultimately denial of her victimzation. The therapist
made a clinical diagnosis of depression and concluded that Plaintiff
was in denial, resulting fromher nental inability to cope with the
shane and guilt associated with the abuse. This was denonstrated
by the facts that Plaintiff spent that Christmas with her parents
and was unable to renmenber earlier disclosures of nenories of abuse
i n subsequent therapy sessions.

15 As her therapy continued, however, Plaintiff began to recal
addi tional specific incidents of especially brutal sexual abuse
perpetrated by her father, including being forced to watch pornographic
novi es, digital penetration, penetration wth objects, and cunnil i ngus.
Plaintiff also recalled an extrenely disturbing menory of “acting
out” behavior that was synptomatic of her abuse —an attenpt at
bestiality. The record does not indicate when, subsequent to July
1989, Plaintiff renmenbered specific incidents.

16 So devastating were the abusive events that Plaintiff’s
depr essi on and sui ci dal ideation became nore severe during the course
of therapy. Consequently, she was referred to a psychiatrist who,
anong other things, prescribed anti-depressants. In June 1990,
Plaintiff told her therapist graphic details of an especially hei nous
i nci dent of sexual abuse. The follow ng day, Plaintiff contacted
her therapist to disclose that she had a .38 caliber pistol and was
feeling dangerously suicidal. Plaintiff’s therapist persuaded her
to admt herself to a hospital for treatnent, although Plaintiff

initially failed to conprehend that she was being admtted to the
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psychiatric ward. In the hospital, Plaintiff was again incapable
of discussing her menories of sexual abuse with her psychiatrist.
Agai nst nedi cal advice, Plaintiff left the hospital. At this point,
Plaintiff still renmenbered only a fraction of the seven-year series
of sexual |y abusive events.

17 After leaving the hospital, Plaintiff traveled to her
parents’ residence in Phoenix and confronted them with genera
accusations of sexual abuse. Her nother did not question the truth
of the allegations but only apol ogi zed for having all owed the abuse
to happen. Wen Plaintiff confronted her father, he said he had been
expecting her accusations, admtted his behavior was inappropriate,
and apol ogi zed. Few specific details of the abuse were discussed.
Nonet hel ess, this conversation with her parents, albeit versed in
the nost general ternms, was the first time Plaintiff was able to
di scuss her nenories of sexual abuse with anyone other than her
t her api st.

18 Plaintiff returned to New York to continue her therapy and
attenpted to resune her position as vice president for NASDAQ tradi ng
at a large and prestigious brokerage firm Menories of sexual abuse
continued to surface, rendering Plaintiff incapable of performng
her duti es. I n Septenber 1990, she left her job and noved to Seattle
where she continued treatnment. The vast majority of her nenories
of sexual abuse were recovered while she was in Seattle. The inpact
of the surfacing nenories incapacitated Plaintiff enmotionally, to
the extent that she could not even attenpt to seek enploynent. The
continui ng recol | ections of sexual abuse adversely affected Plaintiff
in other ways as well. For instance, her depression continued, and
she required nedi cations to enabl e her to sl eep, mtigate depression,

and relieve her irritable bowel syndrome. During this period, however,
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Plaintiff was finally able to disclose facts about her abuse to persons
ot her than her therapi sts and abusers, as evi denced by her di scussing
the ordeal with close friends. Sone tinme before June 1991, Plaintiff
contacted an attorney to ascertain the limtations period wth respect
to her damages claim

19 I n Novenber 1991, Plaintiff asked her parents to participate
in her therapy sessions. They refused, responding in a Novenber 20
letter, “[We] cannot help you work all this out. W did the best
job we could at the tinme, we know we nmade m stakes and we apol ogi ze,
but that’s all we can do. . . . | amcertain you are having pain,
as you say, in this process, but nothing can be acconplished by digging
up the past.” Plaintiff’s parents did not deny the abuse at any tine
before this action was filed on May 13, 1992.

110 In her action, Plaintiff asserted clains agai nst her father
for the abuse and agai nst her nother for negligence in failing to
protect her. On notion for summary judgnent, her father denied the
abuse al |l egations, questioned the possibility of repressed nenory
of abuse, and argued “the court need not consider the |legitinmacy or
the credibility” of Plaintiff’s allegations because the statute of
[imtations had run. Applying the discovery rule, but holding that
di scovery occurred as of the date of the first flashback on July 10,
1989, the trial judge granted summary judgnment in the parents’ favor.
111 A divided court of appeals affirned. Doe v. Roe, 187 Ari z.
605, 931 P.2d 1115 (App. 1996). The majority rejected Plaintiff’s
claimthat her parents were estopped fromclaimng the benefit of
the statute of limtations because they caused her nental inpairnent.

Cting Uibarri v. Cerstenberger, 178 Ariz. 151, 871 P.2d 698 (App.

1993), the court then said that in addition to abuse, Plaintiff had

to show her parents commtted sone affirmative act of conceal nent
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or induced her to refrain fromfiling the action. 187 Ariz. at 608,
931 P.2d at 1118. The court held the discovery rule applied to clains
of repressed nenory, but the two-year statute of limtations began
torun for all incidents of abuse fromthe date of the first nenory,
July 10, 1989, or at the latest within six nonths thereof, under an
“investigate and di scover standard.” 1d. at 609-10, 931 P.2d at 1119-
20. Finally, the court held that under Florez v. Sargeant, 185 Ari z.

521, 917 P.2d 250 (1996), Plaintiff’s claimfor tolling the statute
of limtations due to the disability of unsound mnd fail ed because
she was abl e to nmanage her daily affairs. 187 Ariz. at 608, 931 P.2d
at 1118.

112 D ssenting, Judge Lankford argued t hat whet her the di scovery
rule preserves these clains is a question of fact for the jury.
Reasoni ng that each incident of abuse gives rise to a separate cause
of action, the dissent al so concluded that the statute of limtations
on Plaintiff’s clains against her father should run fromthe di scovery
of the separate incidents of abuse. The May 1992 conpl aint was tinely,
therefore, as to the incidents recalled on and after May 13, 1990.
Id. at 614, 931 P.2d at 1124. As for the inplication that Plaintiff
did not exercise due diligence to investigate and di scover the nature
and extent of her injuries, Judge Lankford noted, “These efforts
[ through psychiatric counseling] were so traunatic that plaintiff
becane suicidal and required psychiatric hospitalization. How nuch
nmore diligent could plaintiff have been than this?” |Id. at 615, 931
P.2d at 1125.

DI SCUSSI ON
113 We granted review on the follow ng issues: (1) whether

summary judgnent is precluded by genui ne factual questions whet her



Plaintiff discovered or should have di scovered her cause of action
nmore than two years before she filed suit, and (2) whether the statute
of limtations period was tolled by Plaintiff’s nmental inpairnment.
114 W nust determne, therefore, how the discovery rule and
the tolling provisions of the statute of limtations are to be applied
when a plaintiff alleges that her nenories of severe chil dhood sexual
abuse were repressed and not recalled until adulthood. The nature
of repressed nenory and the effects of chil dhood sexual abuse bear
directly on the application of the law and its underlying policies.
At this stage of the case, of course, we nust take the facts in the
light favoring the party agai nst whom sumrary judgnent was grant ed.
Thonpson v. Better-Bilt AlumnumProds. Co., 171 Ariz. 550, 558, 832
P.2d 203, 211 (1992). Viewing the facts inthis light, to apply

the law pertaining to the statute of limtations we nust first
understand the theories Plaintiff advances. Thus, we note
prelimnarily that the parties presented this case to us on the
assunption that the phenonmenon of repressed nenory exists, the theory
is valid, and expert opinion adm ssible. While agreeing with that
posture, Defendants stated at oral argunent that in the event of
remand, they have preserved the right to object to evidence of
repressed nmenory on the ground that it does not conformto accepted
scientific theory and is therefore inadm ssible under the test of

Frye v. United States, 293 F. 1013 (D.C. Cir.1923).1

! Evidently, the savings clause is in a footnote i n Def endants’

nmoti on papers and reads as foll ows:

[ Def endant] deni es t hat he nol ested hi s daught er
at any time. He also disputes that Plaintiff
coul d possibly have no nenory of the alleged
conti nued and systematic sexual assault which
al | egedl y occurred during her teenage years until
her md-thirties. Such a positionis inherently
incredible. 1In any event, based on the facts
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115 Gven this situation, in reviewing the propriety of the
trial judge's grant of summary judgnent we have accepted the case
as presented by the parties, and have assuned the phenonenon of
repressed nmenory exi sts and the concept could be applied to Plaintiff’s
di scovery and tolling clains. W have not addressed or decided the
Frye issue —conformance to accepted scientific theory —or even
consi dered whether the issue is preserved or whether the Frye test
is applicable at all to evidence of this nature.

716 The foll ow ng discussion of the literature describing the
pros and cons of repressed nenory theory, therefore, is made only
to enable the reader to understand the nechanics of the alleged
phenonenon and its application to clains of discovery and tolling,
as well as to nake clear that even if repressed nenory is, in general,
avalidtheory, there is always the possibility of false or inplanted

menory, an issue that would normally be for the jury to decide.

A The repressed nenory debate

117 The popul ar term “repressed nenory” generally refers to
a psychol ogical condition whereby a victimof a traunmatic event
represses nmenory of the event in his or her subconsci ous. The nature
and reliability of nenories associated with traumatic events have
been studi ed and debated for over a century. W present only the

brief overvi ew necessary for an understandi ng of how | egal principles

present ed by her own adm ssi ons and t hose of her
t her api st, because she actual |y “renenbered’ that
these alleged events took place, suffered
hysteria and extrenme enotional distress as a
result and i medi ately began t herapy, the court
need not <consider the legitimacy or the
credibility of her initial position in this
nmotion for summary judgnent.
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apply.

1. Mechani cs of nmenory repression and recal

118 Menmory repression, also referred to as sel ecti ve amesi a,
traumati ¢ ammesi a, and di ssoci ative amesi a, has been docunented in
various contexts anong persons who have survived severe trauna,
i ncl udi ng concentrati on canp survivors, conbat veterans, and victins
of chil dhood abuse.?

119 In laymen’s terns, mnenory repression is the involuntary
bl ocking of nenory so that the nenory remains stored but inaccessible
to the conscious mnd. Repression is a psychol ogi cal defense nmechani sm
that protects the individual from being confronted with the nenory
of an event that is too traumatic to cope with. A docunented exanpl e
is the woman known as the “Central Park Jogger,” who was incapable
of recalling the brutal attack and repeated rape she suffered just
one year earlier. Alison Bass, Researching Head Trauma and Ammesi a:
Brain Injury Usually Is the Cause But Oten the Victi mRepresses the
Pai nful Menories, Boston GoBe, July 9, 1990, at 27. Physi ol ogical
research conducted on the functioning of nenory denonstrates the
brain’s biological capacity to retain nmenories yet prevent conscious

access to them See Cynthia Grant Bowran & Elizabeth Mertz, A

2 Dissociative amesia is the termrecogni zed in the di agnostic

manual of psychol ogi sts and psychiatrists, where it is described as
a “disruption in the usually integrated functions of consciousness,
menory, identity, or perception of the environment” and is
“characterized by an 1nability to recall inportant personal
information, usually of a traumatic or stressful nature, that is too
extensi ve to be expl ai ned by ordi nary forgetful ness.” AVER CAN PSYCH ATR C
Assoal ATI ON, DI AGNOSTI C & STATI STI CAL MBNUAL FOR MENTAL D SORDERS 8§ 300, at 477
(4th ed. 1994). Qher facets of the syndronme include a “reversible
menory inpairment in which nenories of personal experience cannot
be retrieved in a verbal fornf and clinically significant distress
or inpairment in social, occupational, or other inportant areas of
functioning caused by the synptons. [d. § 300.12, at 478.
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Dangerous Direction: Legal Intervention in Sexual Abuse Survivor
Therapy, 109 Harv. L. Rev. 549, 600-04 (1996). The nenory is not | ost
but remains dormant and i naccessi ble. The individual functions with
no conscious awareness of the traumatic event. Researchers and
clinicians attest that the inaccessible nenory nay nonethel ess
adversely inpact the individual’s psychol ogical well-being and is
frequently mani f est ed by subst ance abuse, severe depression, suicidal
tendenci es, and sexual and soci al dysfunctions. See Judith Herman
& Emly Schatzow, Recovery and Verification of Menories of Chil dhood
Sexual Trauma, 4 PSYCHOANALYTIC PsycHoL. 1, 2 (1987).

120 Repressed nenories are, however, only tenporarily
i naccessi bl e. Research on the biology of nenory verifies the brain s
capacity to retrieve previously inaccessible nmenory in response to

stimuli.® These stimuli, commonly referred to as triggers, include

5 Bowman and Mertz summari ze:

Both short- and | ong-termnenories take inplicit
as well as explicit forns. Explicit nmenory —
the content of what we know and renmenber —
generally involves the tenporal |obes of the
brain and, in particular, the hippocanpus. . . .
Inplicit menory — storage of the largely
unconsci ous perceptual and notor portions of
experiences —is processed by different parts
of the brain: the anygdala and the cerebell um

Explicit nmenory, which “corresponds to
stored informati on that can be used i n | anguage,
reasoni ng, and the production of novel behavior,”
is nore accessible to conscious reflection and
mani pul ati on. Implicit nmenory, by contrast,
tends towork in a nore inflexible and refl exive
manner, and is often triggered in a fairly
aut onat i c, unthi nking fashion by external stinmuli
(a sight, sound or snell, for exanple, that is
simlar to one involved in the nmenory). This
ki nd of sti mul us- based triggering of
sensory/ notor experiential menory i s consistent
with the fl ashback experiences reported by trauna
survivors.
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sensory experiences, therapy, and spontaneous recall. For instance,

in Hewczuk v. Sanbor, in a near-drowning incident in adulthood, the

plaintiff experienced a feeling of having undergone a simlar trauma
earlier inlife. Evidence |later established that during chil dhood
the plaintiff’s foster parents nearly drowned her by subnersing her
head in a toilet. 1993 W 45079 (E.D. Pa. 1993).

121 I n addi tion, the biological functioning of menory nay | eave
persons who experience traunma incapabl e of synthesizing a narrative

description of the event.* The potential for absence of a narrative

Bowran & Mertz, supra, 109 Harv. L. Rev. at 600-01 (citations omtted).

N Dr. Bessel van der Kol k has extensively researched traumatic
menory, particularly in the processes of encoding and retrieving
menories, and summari zed his findings as foll ows:

Di ssociation refers to a conpartnentalization
of experience: elenments of the experience are
not integrated into a unitary whole, but are
stored in nenory as isol ated fragnents consisting
of sensory perceptions or affective states.

[ When people feel threatened, they experience
a significant narrowi ng of consciousness, and
remai n nerely focussed on the central perceptual
details. As people are being traumati zed, this
narrow ng of consci ousness sonetinmes evol ves into
amesia for parts of the event, or for the entire
experience. Students of traumati zed i ndividual s
have repeatedly noted that during conditions of

hi gh arousal “explicit nmenory” may fail. The
individual is left in a state of “speechless
terror” in which the person |lacks words to

descri be what has happened. However, while
traumati zed individuals may be unable to give
a coherent narrative of the incident, there may
not be interference with inplicit menory: they
may “know’ the enotional val ence of a stinulus
and be aware of associ ated perception, w thout
being able to articul ate the reasons for feeling
or behaving in a particular way.

* * %

Such dissociative processing of traumatic
experience conplicates the capacity to
communi cat e about the trauma. 1In sone peoBIe
the nmenories of a trauma may have no verba
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is evidenced i n one study that observed a child who had been sexual |y
nmol ested by a babysitter in the first two years of life. The child
could not, at age four, renenber the abuse, but in his play he exactly
replicated the pornographic novie nade by the babysitter. LEONGRE TERR
Too SCARED TO CRY: PsycH ¢ TRAUMA I N CHI LDHooD 248-51 (1990).

122 I n childhood sexual abuse cases, the process of nenory
repression and recall has been denonstrated t hrough enpirical research.
One wi dely recogni zed prospective study docunented occurrences of
menory repression, nmenory recall inpelled by triggering events, and
the positive relationship between the severity of abuse and the

probability of nmenmory repression.® Afollowup study illustrated the

(explicit) conmponent at all: the nmenory may be
entirely organized on an inplicit or perceptual
| evel , without an acconpanying narrative about
what happened.

B. van der Kolk, & R Fisler, D ssociation and the Fragnentary Nature
of Traumatic Menories: Overview and Exploratory Study, 8 J. TRAUWATIC
STRESS 505, 510-12 (1995) (citations omtted).

® Linda Meyer WIlians interviewed 129 wonen who had under gone

treatnment for chil dhood sexual abuse seventeen years earlier. Linda
M WIlians, Recall of Childhood Trauna: A Prospective Study of Wnen's
Menories of Child Sexual Abuse, 62 J. ConsWTING & CLIN cAL PsycHoLogy 1167
(1994). She found that during their interviews thirty-eight percent
of the worren did not report the incidents of abuse that were docunented
seventeen years earlier, and in nost cases the failure to report was
attributable to the subjects’ lack of nenory. She also found that
the closer the relationship between the perpetrator and the child,
and the younger the child at the tine of the abuse, the greater the
i kelihood that an incident would not be renenbered. In these
respects, Wllians’ findings add to studies that suggest that the
probability of menory repression increases with the severity of sexua
abuse. See Herman & Schat zow, supra, 4 PSYCHOANALYTIC PsycHo.. at 5.
O those wonen in Wl lians study who did renenber the abuse, sixteen
percent reported earlier repression. For these wonen, nenories of
abuse were not recalled through the process of therapy but fromsone
triggering event.

QG her studies agree with WIllians’ conclusions. For instance,
a study examning fifty-three wonen outpatients who participated in
short-termtherapy groups for incest survivors found that sixty-four
percent did not have full recall of the sexual abuse. Her man &
Schat zow, supra, 4 PSYCHOANALYTIC PsycHa.. at 1-14. Yet a full seventy-
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accuracy of the subjects’ retrieved nenories, despite self-doubt and
uncertainty.® In fact, sone prelimnary studi es suggest that retrieved
menories that were fornmerly repressed are in fact nore accurate than

nor mal consci ous nenory. ’

2. Fal se nenory syndronme
123 The concepts of repression and recovery of traumatic nmenories
are not wthout serious criticism “dinical case studies have been
rej ected as unconfirned specul ati ons and a revi ew of over sixty years
of research failed to turn up a single controlled | aboratory experi nent

to support the concept of repression. . . . [Until experinenta

four percent of these patients were able to obtain confirnmation of
t he abuse from another source. 1d. In addition, clinicians who
specialize in the treatnent of adults who were sexual ly abused as
children attest to the existence of the process of nmenory repression
and recall. See Joy Lazo, Comment, True or Fal se: Expert Testi nony
on Repressed Menory, 28 Lov. L.A L. Rev. 1345, 1375 (1995).

® WIllians reported in a followup study that the wonen often
felt uncertain of their nenories and said things such as, “Wat |
remenber is nostly a dreami or “I’mreally not too sure about this.”
WIllians pointed out: “These are statenents which may arouse
skepticismin individual s who hear the accounts of wonen who cl aim
to have recovered nenories of child sexual abuse (e.g., therapists,
judges, famly nenbers, researchers, the nedia). The findings from
this study suggest that such skeptici smshould be tenpered.” Linda
M WIIlians, Recovered Menories of Abuse in Wnen wth Docunented
Child Sexual Victimzation H stories, 8 J. TRAUWRATIC STRESS 649, 669-70
(1995).

" Bowman and Mertz sunmmari ze the research

These bits and pieces of resurfacing inplicit
menory m ght even be stronger or nore accurate
than “normal” menory. Studies of war veterans
have found nore long-lived and vivid retention
of physi ol ogi cal responses attached to traumatic
nmenory. Some research al so indicates that strong
enotion can “retard the process of forgetting”
at sone levels, in a sense enbl azoning certain
central aspects of frightening or traumatic
situations into the brain.

Bowran & Mertz, supra, Harv. L.REv. at 603 (citations omtted).
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proof is available to denonstrate the existence of repression,
experinental psychologists will remain skeptical.” Gary M Ernsdorff
& Elizabeth F. Loftus, Let Sleeping Menories Lie? Wrds of Caution
About Tolling the Statute of Limtations, 84 J. CRM L. & CRIMNOLOGY
129, 133 (1993). Qher critics contend that no enpirical evidence
supports the theory of menory repression and retrieval. See Christina
Bannon, Commrent, Recovered Menories of Chil dhood Sexual Abuse: Shoul d
the Courts Get |nvol ved Wien Mental Heal th Professionals D sagree?,
26 ARiz. ST. L.J. 835, 845 (1994) (citing MriamHorn, Menories Lost
and Found, U.S. News AND WRLD ReporT, (Nov. 29, 1993)).

124 The possibility of inplanted fal se nenories presents further
concerns.® Experts in this field contend that therapists who are
i nadequately trained or lacking in integrity may suggest nenories
of abuse that never occurred. Intense scrutiny has been given to
certain therapy techniques simlar to hypnosis, such as gui ded i nagery,
that may lead to inaccurate or false nmenories. See, e.g., Bannon,

supra, 26 ARz. StT. L.J. at 843-45; State v. Quattrocchi, 681 A 2d 879,

881-82 (R I. 1996). The problem of false nenories is particularly
danger ous because the purported victimwho renenbers the suggested
i ncident may honestly believe she is telling the truth. This could

result in the conundrumof a witness who truthfully testifies that

8 Inone study, a trusted sibling told a college student a false

story about having been lost in a shopping mall as a small child.
While the subject at first did not believe or renenber the story,
he | ater adopted it as true and described it as if it were an actual
nmenory. ELI zABETH LGFTUS & KATHER N KETCHWM THE MYTH OF MEMORY REPRESSI ON 95- 96
(1994). For obvious ethical reasons, there have been no studies to
verify whether it nay be possible to inplant fal se nenories of traunas
such as child nol estati on.
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she remenbers incidents that in fact never occurred.?®

125 The possibility of false, inplanted nenories, however, does
not negate the case made for the existence of repressed nenory because
menory retrieval often occurs in the absence of therapy or other forns
of treatnment. See Lazo, supra, 28 Lov. L.A L. Rev. at 1376-78.° (ne
aut hor has observed, “If such nenories were induced only by pesky
t herapi sts, survivors . . . would not spontaneously recover them
outside therapy. But they do.” David Chalof, Facing the Truth About
Fal se Menory, FAM THERAPY NETWORKER 39, 42 (Sept./Cct.1993) (quoted in
Lazo, supra, 28 Lov. L.A L. Rev. at 1377). A statenent by the American
Psychol ogi cal Association Wrking Goup on the Investigation of
Menori es of Chil dhood Abuse summari zing the state of know edge with
regard to nmenory repression endorses the exi stence of nmenory repression
inspite of the possibility of false inplanted nmenories: “it’s possible
to create a false belief and it’s possible to retrieve a | ost nenory.”
Bowran & Mertz, supra, 109 Harv. L. Rev. at 598 (quoting KimQde, Task
Force | nvesti gat es Repressed Menory | ssues, STARTRB. (M nneapol i s-St.
Paul ), Cct 11, 1993, at 3E (enphasis added)). Thus the psychol ogi cal
process of menory repression and recall is not discredited by the

possibility that a fal se nmenory has been inplanted. Rather, either

° “To say that nenory might be fal se does not nean the person

is deliberately lying.” HEizabeth F. Loftus, The Reality of Repressed
Menories, AV PsycHaod st 525 (May 1993). The phenonenon of inplantation
of false nenories has unsurprisingly led to lawsuits for third-party
mal practi ce agai nst therapists. See, e.g., Sheila F. Rock, Note,
A Claimfor Third Party Standing in Ml practice Cases Involving
Repressed Menory Syndrone, 37 Wa & MhaRY L. REv. 337 (1995).

0 Exanpl es of menory retrieval outside therapy are nunerous.
See e.g., Lazo, supra, 28 Lov. L.A L. Rev. at 1376-78 (collecting
exanples, e.g., MAfee v. Cole, 637 A 2d 463, 465 (M. 1994?
(“plaintiff alleged he repressed all nenories of sexual abuse unti
“he saw a television report that gdefendant] had been charged with
sexual | y abusi ng ot her persons’”
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of these processes nmay explain a particular factual allegation of
t her apy-i nduced nenory recall.

126 Froma review of the literature, we nust concl ude that
repressed nenories of chil dhood abuse can exist and can be triggered
and recovered. W al so conclude that such nmenories can be inaccurate,
may be inplanted, and may be attributable to poorly trained therapists
or use of inproper therapeutic techniques. On the record before us,
it is inpossible to say which is the case here. Suffice it to say
at this stage of the proceedi ngs —sumary judgnent —we nust assune
the truth of Plaintiff’s submssion and that it would be for the jury
to decide the question of repressed nenory recovery or false nenory
syndr one.

127 Thus we accept, as do the experts, the possibility that
a victimof severe stress such as chil dhood sexual abuse m ght repress
menory of the trauma and | ater experience recall of those events.
Furthernore, we note that in this case the concerns about inplantation
of false nenories are not at issue —Plaintiff’s initial flashback
occurred spontaneously rather than through suggestive therapy
t echni ques. The task before us, then, is to discern how the
limtations period and concomtant exceptions apply to the case of
repressed nenory.

128 Plaintiff was a mnor when the all eged sexual abuse occurred.
The two-year limtations period for her claimtherefore did not begin
to run until her eighteenth birthday. A R S. § 12-502. Plaintiff
did not file her claimwthin two years fromthat date and advanced
three grounds in support of her claimas tinely filed: (1) her parents
are estopped fromasserting the statute of limtations, (2) her cause
of action did not accrue under the discovery rule until wthin two

years of her filing, and (3) the limtations period was tolled due
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to her unsound mnd. Plaintiff did not raise the estoppel theory
in her petition for review, and we nention it only because the court
of appeal s decided the issue adversely to Plaintiff. Because the
issue is not properly before this court, we do not address the court’s

di sposition. W turn instead to the application of the discovery

rule.

B. The statute of limtations and recovery of repressed nenory:
the di scovery rule

129 The purpose of the statute of limtations is to “protect

def endants and courts fromstale clainms where plaintiffs have sl ept
on their rights.” @Qist, Rosenfeld & Henderson v. Prudential Ins.
Co., 182 Ariz. 586, 590, 898 P.2d 964, 968 (1995) (citing Ritchie
v. Grand Canyon Scenic R des, 165 Ariz. 460, 464, 799 P.2d 801, 805

(1990)). One does not sleep on his or her rights wth respect to
an unknown cause of action. Thus, Arizona |aw recogni zes that “one
of the fundanental reasons underlying the phil osophy of these statutes
—the presuned invalidity of a claimallowed to becone stale —is
not present in the case where the injured plaintiff has no know edge

that such a claimexists.” Myer v. ood Sanmaritan Hosp., 14 Ariz. App.

248, 251-52, 482 P.2d 497, 500-01 (1971). Under the discovery rule,
therefore, a cause of action does not accrue until the plaintiff knows
or with reasonable diligence should know the facts underlying the
cause. Qust, 182 Ariz. at 588, 898 P.2d at 966. The rationale offered
for the discovery rule “is that it is unjust to deprive a plaintiff
of a cause of action before the plaintiff has a reasonabl e basis for
believing that a claimexists.” 1d. at 589, 898 P.2d at 967.

130 The court of appeals held that the discovery rule del ays

t he accrual of a cause of action based on chil dhood sexual abuse when

17



the plaintiff retrieves repressed nenories of the abuse. Doe, 187
Ariz. at 609, 931 P.2d at 1119. W agree. A victimwhose nenory
i s inaccessi bl e | acks consci ous awareness of the event and thus cannot
know the facts giving rise to the cause. The policy behind the
di scovery rule is thus served by application to repressed nenory cases
i nvol ving chil dhood sexual abuse and is, we believe, logically
appropriate given that the intentional act of the tortfeasor caused

bot h t he danage and the repression of nenory. See Hewczuk v. Sanbor,

803 F. Supp. 1063, 1065 (E.D. Pa. 1992). To hold otherw se would be
to effectively reward the perpetrator for the egregi ous nature of
his conduct and the severity of the resulting enotional injury. To
hold otherwise in Arizona would also fly in the face of legislative
policy, which has inposed the nost severe crimnal penalties on
perpetrators of chil dhood sexual abuse. See, e.g., ARS § 13-107(B)
(discovery rule applicable to crimnal prosecutions). Application
of the discovery rule to tort sexual abuse cases is al so, we believe,

the majority rule in this country. !

131 Wil e hol ding that the discovery rule applies in this case,

the court of appeals affirmed summary judgnent, in effect affirmng

n See Sellery v. Oessey, 55 Cal.Rptr.2d 706 (App. 1996); Farris
v. Conpton, 652 A 2d 49 (D.C. 1994); Dunlea v. Dappen, 924 P.2d 196
(Haw. 1996); Johnson v. Johnson, 701 F. Supp. 1363 (N.D. [11.1988);
Doe v. Cherwitz, 518 NW2d 362 (lowa 1994); _Doe v. Roman Catholic
Church, 656 So.2d 5 (La. App.), cert. denied, 662 So.2d 478 (La. 1995);
Nuccio v. Nuccio, 673 A 2d 1331 (Me. 1996); Phinney v. Mrgan, 654
N.E 2d 77 (Mass. App.), rev. denied, 656 N E. 2d 1258 (Mass. 1995);
Sheehan v. Sheehan, 901 S . W2d 57 (Mb. 1995); Petersen v. Bruen, 792
P.2d 18 (Nev. 1990); MCollumv. D Arcy, 638 A 2d 797 (N H 1994);
Jones v. Jones, 576 A 2d 316 (N.J. Super. A D.), cert. denied, 585
A 2d 412 (N.J. 1990); Peterson v. Huso, 552 N.W2d 83 (N.D. 1996);
Ault v. Jasko, 637 N.E 2d 870 (Chio 1994); Lovel ace v. Keohane, 831
P.2d 624 (Ckla. 1992); dsen v. Hooley, 865 P.2d 1345 (U ah 1993);
Hammer v. Hammer, 418 NW2d 23 (Ws. App. 1987), rev. denied, 428
N. W2d 552 (Ws. 1988).
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the trial judge' s factual finding of the nonment at which Plaintiff
retrieved sufficient nenory to discover the facts underlying her cause
of action. The court of appeals then held that all separate incidents
of abuse suffered by Plaintiff, renenbered or not, are inputed to
Plaintiff’s initial nenory of any abuse —so that the totality of
seven years of various forns of the nost egregious types of sexual
abuse are in effect aggregated as one cause of action, triggered by
the earliest recovered nenory of any incident. In reaching this
result, the court rejected Plaintiff’s argunment that the statute of
limtations was toll ed because of Plaintiff’s | ong and deep-seated

mental disability attributable to the sexual abuse by her father.

1. When di scovery occurs
132 When di scovery occurs and a cause of action accrues are
usual Iy and necessarily questions of fact for the jury. QGust, 182
Ariz. at 591, 898 P.2d at 969 (trial judge correct to let jury decide
when di scovery occurred). A plaintiff need not know all the facts
underlying a cause of action to trigger accrual. Ri chards v.

Powercraft Honmes, Inc., 139 Ariz. 264, 266, 678 P.2d 449, 451 (App.

1983), vacated in part, 139 Ariz. 242, 678 P.2d 427 (1984). But the
plaintiff nust at |east possess a mninmumrequisite of know edge
sufficient toidentify that a wong occurred and caused i njury. See,

e.g., Lawhon v. L.B.J. Institutional Supply., Inc., 159 Ariz. 179,

183, 765 P.2d 1003, 1007 (App. 1988) (cause of action accrues when
plaintiff discovers injury is attributable to particular person’s
conduct; plaintiff nust know both the what and who el enents). In
his nmotion for summary judgnent, Plaintiff’'s father argued that

Plaintiff possessed sufficient know edge of facts for her cause of
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action to accrue under the discovery rule when she had her first
fl ashback of abuse, pointing to statenents that on July 10, 1989,
Plaintiff remenbered she had been nol ested by her father, she began
t herapy, and she was aware that incidents of abuse caused sone injury.
Had t he argunent gone unanswered or unexpl ai ned, we woul d agree that
summary judgnent was warrant ed.

133 Upon a noving party’s prinma facie show ng that no genuine
issue of material fact exists, the opposing party bears the burden
of producing sufficient evidence that an issue of fact does exist.

WJ. Kroeger Co. v. Travelers Indemm. Co., 112 Ariz. 285, 286, 541

P.2d 385, 386 (1975). 1In opposition to the father’s notion, Plaintiff
produced such evidence, offering therapist’s affidavits and her own
statenents nai ntai ni ng she could not accept the truth of the recovered
menories, did not believe them and was in denial that the abuse
occurred. There was uncontradi cted evidence Plaintiff spent the 1989
Christmas holidays with her parents and never nentioned her flashbacks
of abuse. This evidence, of course, raises conflicting inferences
—she was in denial and so spent the holidays with her parents, or
she renenbered but resolved to put the matter behind her. In reviewng
the grant of summary judgnent, we are conpelled by lawto accept the
first interpretation. Moreover, Plaintiff asserted she did not
di scl ose her nenories of abuse to anyone other than her therapist
until June 1990, thus supporting the concept of denial or inability
to remenber while actually trying to renenber what had happened.
A therapist’s affidavit averred that Plaintiff was very commtted
to her recovery, she was hospitalized and had to forego enpl oynent
due to her enotional state, and she did not recall the vast majority
of incidents of abuse until after May 1990.

134 On notion for summary judgnent, reasonable inferences are
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to be viewed in the Iight nost favorable to the non-noving party.

Wbster v. Qulbertson, 158 Ariz. 159, 160, 761 P.2d 1063, 1064 (1988).

Applying this rule, the trial judge should have determ ned that an
i ssue of fact existed whether Plaintiff knew or had discovered the
facts underlying her claimon July 10, 1989. |In the present posture
of the case, a jury could infer that Plaintiff: did not believe the
accuracy of her flashbacks until sone tinme in 1990; did not recover
a sufficient quantum of nenories to establish a claimuntil the
majority of her nmenories surfaced after May 1990; and was diligent
in seeking the facts underlying her claimbut, given her nental state,
the majority of facts were undi scoverable until after May 1990. The
affidavits and supporting docunents as a whole, then, raised genui ne
issues of material fact whether Plaintiff discovered the facts
underlying her claimon July 10, 1989, or by June 1990, when she
finally traveled to her parents’ hone and confronted them or sone
time in between. The latter date, of course, would place the filing
of this action within the two-year limtations period.

135 The court of appeals reasoned that because Plaintiff realized
on July 10, 1989 she had been sexual | y abused by her father and began
to di scuss the abuse six nonths thereafter, Plaintiff knew or with
reasonabl e diligence shoul d have known that her father harned her.
The intricate nechanics of recalling repressed nenories, however,
do not permt so easy an analysis. As noted, victins of sexual abuse
may experience recall of repressed nenories in a pieceneal fashion
and over |long periods of tine. Taken separately, these nenory
fragments may not provide a conprehensible depiction of any past
incident. Moreover, for sone tine a victimnmay deny that the incidents
actually took place, as Plaintiff did. The court of appeals

essentially charged Plaintiff with a duty to file a conplaint based
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on informati on she subjectively believed to be fal se or unbelievabl e
at the tine. Mny if not nost people would tend to reject the validity
of menories of such heinous events. The discovery rule does not
require a person to file a conplaint based on know edge the person
believes is fal se.

136 The jury nust determne at what point Plaintiff’s know edge,
under st andi ng, and acceptance in the aggregate provided sufficient
facts to constitute a cause of action. W take as instructive the

Ut ah Suprene Court’s remand instructions in Adsen v. Hooley, 865 P.2d

1345 (Utah 1993). After determ ning the discovery rule applied in
cases involving repressed nenory the court stated: “If the fact finder
finds for [plaintiff] on [this] issue, it nmust then ascertain at what
point [she] recalled the abuse. It is at that point the limtations

period began to run.” 1d. at 1350; see also Gsland v. Osland, 442

N W2d 907, 909 (N.D. 1989); Hammer v. Hammer, 418 N W2d 23, 27 (Ws.

App. 1987). Plaintiff here presented evidence that she did not recal

the vast majority of incidents of abuse until well after May 1990.
Thus there was a significant gap in the “what” conponent of her
knowl edge. On this record it is not clear when Plaintiff renmenbered
what; thus determning the tinme when the quantum of know edge was

sufficient is a task reserved exclusively to the jury.
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2. Duty to investigate
137 There is, of course, another conponent to determine in
appl ying the discovery rule. Plaintiff may not have been aware of
all the facts but is charged with a duty to investigate with due
diligence to discover the necessary facts. On this point, too, we
bel i eve Judge Lankford's dissent is correct in arguing that the
reasonabl e di |l i gence conponent of the discovery rul e does not inpose
arigidinvestigate and di scover standard t hat i gnores the psychol ogy
of repressed nenory. Doe, 187 Ariz. at 615, 931 P.2d at 1125
(Lankford, J., dissenting). To inpose such a standard to nmenories
that may be physiologically inaccessible to the conscious mnd is
antithetical to the policy behind the discovery rule. See Qust, 182
Ariz. at 589, 898 P.2d at 966 (it is unjust to deprive plaintiff of
cause of action before plaintiff has reasonable basis for believing
claimexists). The dissent is also correct in asserting that if an
i nvestigate and di scover standard existed, Plaintiff’s actions here
at | east presented a question for the jury. Doe, 187 Ariz. at 615,
931 P.2d at 1125 (Lankford, J. dissenting). Plaintiff’s affidavit
stated that she sought counseling and therapy imediately upon
experiencing her first flashback. Her therapy sessions increased
to twce a week. In June 1990, Plaintiff recalled an incident so
di sturbing that she becanme suicidal, was admtted into a psychiatric
unit, and was prescribed anti depressants. |n Septenber of that year,
Plaintiff’s nenory recovery becane so overwhel mng she could no | onger
perform her duties as a stock trader and consequently left her
position. On these facts, it is not possible to say as a matter of
lawthat Plaintiff failed to act with reasonabl e diligence in seeking

an answer to the dark question forced upon her by her initial flashback
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in July 1989: was she in fact the victimof sexual abuse?

C. Does a series of incidents of sexual abuse constitute one tort
or separate torts

138 The court of appeals treated the aggregate of incidents

of abuse as one tort, while the di ssent nai ntained that each incident

of abuse constituted a separate tort and concluded that “the fact

that plaintiff recalled one incident does not nean that she recalled
—or that she should have recall ed —others.” Doe, 187 Ariz. at 614,

931 P.2d at 1124 (Lankford, J., dissenting). The nmajority rejected
this position, reasoning that treating each incident of abuse as a
separate tort for discovery rule purposes could result in a
multiplicity of actions with additional retrieval of nmenories. Thus,

the majority inputed recollection of all repressed nenories to the
monent Plaintiff had her first flashback, in effect viewng the
separate epi sodes of abuse as a single continuing tort.

139 The question of whether the separate tort, separate action
theory was correctly rejected by the court of appeals’ majority was

nei ther presented nor accepted for review. Nor was it a major issue
inthe trial court. This case can be resolved at this stage w t hout

dealing with the difficult problem of applying an accrual rule —
constructed for the usual case, in which a single act causes a single
set of damages —to the instant case, in which repeated tortious acts

inflicted over a period of years have caused a uni verse of danage

t hat cannot be allocated to any particular act.? Gven this, we

' But see the 1906 case of Henshaw v. Salt River Valley Canal
Co., in which our territorial court posed the follow ng interesting
hypot heti cal :

| f ny neighbor, playing tennis, pursues a stray
tenni s ball upon ny | awn, breaki ng and danagi ng
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believe it best to foll owour usual jurisprudential policy and refuse
t o address questions of the application of the statute of limtations

on a separate tort or continuous tort theory.

D. Statutory provisions for tolling —unsound m nd
140 The limtations period begins to run upon accrual. However,
the Arizona Legi sl ature has enunerated three conditions that tol
the running of the statute of limtations —mnority, unsound m nd,
and inprisonnent. So far as relevant, AR S. 8§ 12-502 states:
|f a person entitled to bring an action
is at the tine the cause of action accrues
. . . of unsound mnd, the period of such
disability shall not be deened a portion of the
period limted for comencenent of the action.
Such person shall have the sane time after
removal of the disability which is allowed to
ot hers.
141 The statutory provision for tolling based on unsound m nd
is premsed on equitable principles simlar to those that underlie
the discovery rule: it is unfair to bar an action in which the
plaintiff is mentally disabled and thus unable to appreci ate or pursue

his or her legal rights. See, e.g., Vega v. Mrris, 184 Ariz. 461,

ny hedge and beds of flowers, | have a cause of
action for the damage, instantly accruing, which
after the I apse of a period is barred by statute.
Suppose ny neighbor persists in his tennis
pl aying and in frequent trespasses in pursuit
of stray balls for years beyond the period of
[imtation. Wen ny patience is finally
exhausted, am| prevented fromrecoveri ng danages
for those acts of trespass within the statutory
period, or from obtaining an injunction to
prevent future trespass, for no other reason than
that | have tolerated [sone of] the acts for
years beyond the period of statutory limtation?
Such is neither the purpose nor the effect of
the statutes of limtation.

9 Ariz. 418, 421, 84 P. 908, 909-10 (1906).
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463-64, 910 P.2d 6, 8-9 (1996); ¥ O Neal v. Dvision of Famly Services,
821 P.2d 1139, 1142 (Wah 1991) (“Tolling statutes based on nental

i nconpetency are enacted to relieve fromthe strict tinme restrictions
people ‘who are unable to protect their legal rights because of an
overall inability to function in society.””). \Wile the purpose
of the discovery rule and the tolling provisions for unsound m nd
are essentially simlar, their applications are critically distinct.
The di scovery rul e contai ns an i nformati onal conponent requiring that
the factfinder determ ne when the plaintiff knew or shoul d have known
the facts that constitute a cause of action. Tolling for unsound
mnd, on the other hand, requires that the factfinder determ ne whether
the plaintiff had the nmental capacity to bring a clai mbased on those
facts. Thus, taken together, the discovery rule and the tolling
provision for unsound mnd delay the running of the statute of
l[imtations requiring that the plaintiff both know of the underlying

facts and be nentally capable of bringing a claim

B In Vega, we recogni zed that one of the underlying purposes

for disability 'statutes was that such individuals “may not have a
fair opportunity to establish the validity of their allegations. :
Thus, in the situation of inprisonnent, “it is not the prisoner’s
awar eness of the facts surroundi ng the conduct or injury that ends
the disability but, rather, awareness of the legal right or capacity
to assert an enforceable claim” 184 Ariz. at 463-64, 910 P.2d at
8-9 (citations omtted).

“ Note that cases cited in Florez support the proposition that
the effects of repressed nenory woul d support a claimfor unsound
mnd. |In Doe v. Coffee County Board of Education, 852 S.W2d 899,
905-06 (Tenn. App. 1992), the court indicated that repression of nenory
of abuse woul d conErise unsound mnd for the tolling of the limtations
period. In Hldebrand v. H ldebrand, 736 F.Supp. 1512, 1524 (S.D
I nd. 1990), the court held that while the discovery rule was not
applicabl e under Indiana law, the [imtations period for plaintiff’'s
physi cal and sexual abuse clains could be tolled nonethel ess under
the doctrine of fraudul ent conceal ment. Likewise, in O Neal, 821
P.2d at 1143-45, the court indicated that repression of nenory m ght
toll the statute of |imtations under the discovery rule.
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142 In Arizona, unsound m nd occurs when the “person is unabl e
to manage his affairs or to understand his legal rights or

liabilities.” Alenv. Powell’s Int’l, Inc., 21 Ariz.App. 269, 270,

518 P.2d 588, 589 (1974). This standard recogni zes two separate
inquiries that may evince an unsound mnd: (1) inability to manage
daily affairs, and (2) inability to understand legal rights and
liabilities. The resulting inability to bring the actionis a basis
for tolling the statute of limtations under unsound m nd. Porter

v. Charter Medical Corp., 957 F.Supp. 1427, 1437 (N.D. Tex. 1997)

(purpose of unsound mnd tolling is to protect persons who are w t hout
access to courts and unable to participate in, control, or understand
progression of suit);?® O Neal, 821 P.2d at 1142. W recently held,
however, that it is insufficient to summarily claim®“inability to
bring the action.” Florez, 185 Ariz. at 526, 917 P.2d at 255. The
policy of protecting defendants agai nst stale and fraudul ent cl ains
cannot be overcone by conclusory avernents such as assertions that
one was unable to manage daily affairs or understand | egal rights
and liabilities. 1d. The plaintiff instead nust set forth specific
facts —hard evidence —supporting the conclusion of unsound m nd.
Id. But Florez recognized that recollection of repressed nenories
of such awful acts may itself constitute a traumatic experience.
Id. at 526, 917 P.2d at 255. Thus, one who recalls such repressed
menories may not be able to connect the images in a fashion
sufficiently coherent to allow an understanding of the incident or
the resulting injury. Such a person may not be able to articul ate

events so as to pursue her legal rights. These factors, standing

> Note that the Arizona tolling statutes were adopted from
simlar Texas statutes. See Historical Notes to AR S. 8§ 12-501
to 12-510.
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al one, do not establish unsound m nd but certainly bear upon the
ultimate standard adopted in Florez —“whether a person is incapable

of carrying on the day-to-day affairs of human existence.” 1d.

1. Daily affairs and unsound m nd

143 While Florez raised the argunent of repressed nenory, our
deci sion did not address nmenory repression but only the question of
tolling because of unsound mnd. 1d. at 528, 917 P.2d at 257. A
majority of this court found that the plaintiffs failed to assert
sufficient facts to wthstand summary judgnent and that the facts
presented in the record actually supported the opposite proposition.
In Florez, the plaintiffs were able to nmaintain enpl oynent, take care
of financial affairs (CGConez), attend school part-time and work full -
ti me (Moonshadow), manage all their daily affairs, and take care of
t hensel ves. Conez knew what had happened, and was abl e to tal k about
it and deal with it. He had consulted a |lawer and had been
investigating the statute of [imtations issue. 1d. at 526, 917 P. 2d
at 255. The majority rejected as conclusory the only assertions in
the affidavits that supported tolling —the experts’ allegations that
the plaintiffs suffered fromunsound m nd or post-traumatic stress
di sorder. The majority reasoned that “sinply attaching the post-
traumatic stress disorder |abel to a person’s synptons is insufficient
to satisfy the Allen definition of unsound mnd.” 1d. at 525-26

917 P.2d at 254-55.

144 In the present case, the court of appeals has msread Florez
for the harsh proposition that as a matter of |aw “the disabling
psychol ogi cal effects of child abuse do not constitute an ‘unsound

m nd’ under section 12-502(A) where the victins were able to function
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on a day-to-day basis and nanage their ordinary affairs.” Doe, 187
Ariz. at 608, 931 P.2d at 1118. The court of appeals then |isted
evi dence presented in the affidavits denonstrating Plaintiff’s ability
to manage her daily affairs as grounds for granting summary j udgnent.
But Florez does not stand for the proposition that summary judgnment
is appropriate just because there is evidence that an alleged victim
is able to manage any of her daily affairs. That reading of Florez
i nproperly shifts the focus of inquiry fromwhether the plaintiff
has submtted evidence of her inability to manage her affairs to
whet her she has di sproven her ability to manage any of them A notion
for summary judgnent is decided on the basis of whether a genuine
issue of material fact exists. In the context of determ ning unsound
m nd as evidenced by an inability to manage daily affairs, the question
is whether there is credible evidence of the plaintiff’s inability
to manage daily affairs. The plaintiff is not required to discredit
all evidence of ability to manage her affairs —such controverting
evi dence nerely establishes that there is a jury question on an issue
of material fact.

145 Thus, the court of appeals’ interpretation of Florez gives

the court the inappropriate role of factfinder. It is not the court’s
role to weigh conflicting evidence to determ ne whether the plaintiff
was capabl e of functioning on a day-to-day basis. That role would
encroach upon the jury’'s function. Florez goes no further than to
requi re factual rather than conclusory substantiati on of unsound m nd.
The Florez discussion of facts denonstrating the plaintiffs’ ability
to manage their daily affairs was illustrative, but the critica
inquiry of the majority opinion focused on the absence of facts

supporting the plaintiffs’ claim \Wen the plaintiff has alleged
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facts indicating inability to manage daily affairs, it is the court’s
duty to deny summary judgnent. W do not permt the court to
substitute itself for the factfinder.

146 Applying this to the present case, we conclude that the
trial judge erred in granting summary judgnment for Defendants. The
record contains evidence fromwhich one could conclude that for a
consi derabl e period of time Plaintiff was unable to function in day-to-
day affairs. She experienced suicidal ideation, was in denial of
t he abuse she suffered, and required psychol ogi cal and psychiatric
therapy and treatnent as well as institutionalization for her nental
condi tion; because she was unable to function at work, she had to
quit her job and was unable to seek other enploynent. Because of
her denial and inability to articulate or discuss the abusive acts,
a jury could find that Plaintiff, unlike the Florez plaintiffs, was
di sabl ed and thus unable to seek or address the issues wth | egal
counsel for approximtely two years. Al so, unlike the Florez
plaintiffs, Plaintiff was not ready to talk about it; nor was she
ready to deal with it. Cf. Florez, 185 Ariz. at 526, 917 P.2d at
255. Unlike the affidavit in Florez, the affidavits in this case
present facts, not nere conclusory opinions of post-traumatic stress
di sorder or unsound m nd.

147 As the court of appeals correctly recognized, there are
facts in the record that detract fromPlaintiff’'s claimof inability
to nanage daily affairs; those findings woul d precl ude summary j udgnent
in favor of Plaintiff if she noved for summary judgnment on the unsound
mnd i ssue. In that case, the issue woul d be whether there were any
facts indicating Plaintiff was of sound m nd, thus precludi ng summary

judgnment. However, it was Defendant who noved for summary judgnent;
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the facts offered in opposition to that notion are nore than sufficient
to raise a genuine issue of material fact on whether Plaintiff was

unable to carry on the day-to-day affairs of life.

2. Inability to understand | egal rights and unsound m nd
148 In the present case, the court of appeals limted its focus
to whether Plaintiff was able to manage her daily affairs and i gnored
any rel evance of the alternative inquiry into her ability to pursue
the action —the second part of the Allen test. The separate
concurrence today takes a simlar view Facts permtting, however,
Plaintiff is entitled to have the jury consider both alternatives.
The court of appeals erred to the extent that it read Florez as
prohibiting any inquiry into the question of ability to pursue a |egal
action. In Florez, a mgjority of this court wote, “[t]he focus of
the unsound mnd inquiry is on a plaintiff’s ability to manage his
or her daily affairs. It does not focus on plaintiff’s ability to
pursue the subject matter of the litigation at issue.” 185 Ari z.
at 525, 917 P.2d at 254. It appears that difficulty in interpreting
this | anguage may have given rise to a split in and between the two
divisions of the court of appeals wth respect to the proper scope

of the Allen inquiry as applied in Florez. In Nolde v. Frankie,

Division One interpreted Florez in the same manner as the Doe court.

_Ariz. __, 949 P.2d 511 (App. 1997). The mgjority opinion
reasoned that “the touchstone of whether an unsound mnd will toll
the statute is whether the plaintiff is able to nanage his or her
daily affairs.” 1d. at |, 949 P.2d at 512. However, in Logerqui st

v. Danforth, D vision Two recognized that Florez held in favor of

def endants “[ b] ecause t he evi dence, denonstrated that both plaintiffs

could function on a day to day basis and understood the nature of
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their legal rights.” 188 Ariz. 16, 19, 932 P. 2d 281, 284 (App. 1996)
(enphasi s added).

149 Elorez nerely reaffirmed our |ongstanding two-part test
of unsound mnd. In our discussion, we cited favorably both divisions
of the court of appeals: Allen, 21 Ariz.App. 269, 518 P.2d 588; and
Nel son v. Nelson, 137 Ariz. 213, 669 P.2d 990 (App. 1983). In Allen,

of course, unsound mnd was defined as being “unable to manage his
affairs or to understand his legal rights or liabilities.” 21
Ariz.App. at 270, 518 P.2d at 589. In Nelson, the court of appeals

not only applied the Allen test but al so provided sone insight into

the longevity of this standard in Arizona jurisprudence. The court
cited as analogous a very early decision by this court in which
i nconpet ency, for purposes of invalidating atestanmentary instrunent,
required that the grantor be “incapable of understanding in a
reasonabl e degree and know ng the consequences of the instrunent he

executes.” 137 Ariz. at 216, 669 P.2d at 993 (citing Pass v. Stephens,

22 Ariz. 461, 470, 198 P. 712, 715 (1921)). After relying on both
opi nions, we expressly agreed “with both divisions of our court of
appeals.” Florez, 185 Ariz. at 525, 917 P.2d at 254.

150 Moreover, the authorities cited in Florez for the definition

of unsound m nd support the proposition that unsound mnd is eval uated
by bot h managenent of daily affairs and ability to conprehend | egal
rights. See id. In ONeal, for exanple, the Utah Suprene Court
explained that in “determning what sort of lack of ability and
capacity to protect one’'s legal rights qualifies for disability
protection, courts generally hold that a person is inconpetent for
t he purposes of a provision tolling the statute of limtations ‘when

the disability is of such a nature to show him[or her] unable to
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manage his [or her] business affairs or estate, or to conprehend his
[or her] legal rights or liabilities.”” 821 P.2d at 1142 (quoting
51 AMJWR 2D Limtation of Actions § 187 (1970) (enphasis added)).
151 The | anguage in Florez nust be read with respect to the
facts of that case. In Florez, alnost all of the plaintiffs’ evidence

addressed only the first Allen factor of unsound m nd —nmanagenent

of daily affairs. Nonetheless, the Florez majority considered the
alternative Allen factor of ability to understand |legal rights, noting
that the only real evidence offered showed that the plaintiffs had
di scussed their potential causes of action with attorneys nore than
two years before bringing suit. 185 Ariz. at 526, 917 P.2d at 255.
The court enphasized that one of the therapists admtted that
Moonshadow “understood the nature of her legal rights.” 1d. Thus

the only evidence considered by the majority supported the proposition

® The court went on to note that in past constructions of the
probate code, the focus had been on “a person’s ability to care for
his or her personal safety and provi de basi ¢ hunan needs such as food,
shelter, and clothing.” 821 P.2d at 1142. The court proceeded to
determ ne, under the pertinent facts of the case, that the plaintiff
was in fact conpetent based on these daily affairs type factors —
quite simlar to the analysis in Florez. The court, however, did
not abandon the ability to understand l|egal rights factors, as
evidenced in dsen, in which the court stated that O Neal “held that
aplaintiff is nentally inconpetent . . . when the nental disability
is such that the plaintiff cannot mange his or her business affairs
or estate or conprehend his or her legal rights or liabilities.”
865 P.2d at 1347.

Florez also cited Coffee County Board, 852 S.W2d at 904-05,
and H |l debrand, 736 F. Supp. 1512. 185 Ariz. at 525, 917 P.2d at 254.
These cases |ikew se do not support abandonnment of the ability to
understand legal rights factor. In Coffee County Board, the court
indicated that the definition of unsound mnd in Tennessee had focused
on the plaintiff’s incapacity to attend to business since 1842. 852
S.W2d at 904-05. Li kewi se, in H ldebrand, the court expl ained that
the Indiana definition of unsound mnd had al ways been one of “idiots,
nonconpot es (non conpos nentis), lunatics and di stracted persons.”
736 F. Supp. at 1524. Both cases were nerely appl ying the | ongstandi ng
tests for unsound mnd in their respective jurisdictions, not limting
their unsound m nd definitions.
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that the plaintiffs were able to understand their rights. The brevity

of attention paid to the second Allen factor was thus nerely an

incident to the factual case presented —not an abandonnent of the
factor. |Indeed, consideration of the plaintiffs’ retention of counsel
was perfectly consistent with Allen, in which the only factual evidence
bearing on the plaintiff’'s ability to understand his |egal rights
was the fact that he retained counsel. The Allen court concluded
that the “fact that [the plaintiff] hired a |l awer w thin four nonths
after the accident is strong evidence that the plaintiff was aware
of his legal rights.” 21 Ariz.App. at 270, 518 P.2d at 589. Thus

Florez did not overrule Allen and should not be read as a departure

fromit.
152 When the facts require the court to focus on the second
part of the Allen test, inability to understand and assert | egal

rights may provide the basis for concluding that the plaintiff was
of unsound mnd. In the instant case, there is nore than enough
evidence to withstand summary judgnent on the issue of whether
Plaintiff was abl e to understand her |l egal rights. Depending on when
Plaintiff’s causes of action accrued, the follow ng evidence may
establish a genuine issue of material fact as to tolling: Plaintiff
repressed nenories of abuse (one cannot understand legal rights with
respect to a wong of which the person was unaware); she was in deni al
that any abuse took place, was unable to accept that the events had
occurred, and was unable to articul ate them she experienced feelings
of conplicity with her abuser (evidencing, perhaps, that she did not
understand that a wong had occurred); and she experienced feelings
of responsibility and guilt for the abuse (sane). W en she was abl e
to confront her parents about the prior abuse, she was wthin the

two-year limtations period. Moreover, in the present case
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consultation with an attorney, the single factor evidencing an ability

to understand legal rights in both Allen and Florez, occurred within

two years of the filing date. Thus the court of appeals erred in
affirmng the trial judge's award of summary judgnent. The facts

here create a genuine issue on the second Allen test —ability to

understand and assert one’s |legal rights.

3. The discovery rule, the tolling rule, and timng
153 The statute is tolled if the plaintiff is of unsound m nd
at the tinme the cause of action accrues or thereafter. A RS § 12-
502. In applying the tolling statute, however, the court of appeals
considered facts that chronol ogically preceded by years Plaintiff’s
first menory of abuse. Doe, 187 Ariz. at 608, 931 P.2d at 1118.
The court noted that “Doe was abl e to nanage her affairs and under st and
her legal rights. She graduated from college, supported herself,
worked as a stock trader, and was pronmoted to a vice president
position.” 1d. These undisputed facts preceded any recall ed events
and consequent accrual of Plaintiff’s cause of action under the
di scovery rule. They are therefore not determ native of whether the
claimthat came into existence after recall may be tolled due to an
unsound m nd.' The statute commands that tolling occur only if the
plaintiff is of unsound mnd at sonme tine after the cause of action
accrues. A RS 8§ 12-502. Plaintiff may have suffered throughout
her life fromdenial, guilt, repression of nmenory, and sonme degree

of incapacitation associated with the chil dhood sexual abuse, but

" The court of appeals in Logerquist committed an identi cal

error. It considered the plaintiff’s ability to pursue an education
and mai ntain enpl oynment, actions that apparently occurred prior to
the tinme of recall, as determ ning the unsound mnd i ssue. 188 Ari z.
at 19, 932 P.2d at 284.
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under the discovery rule her cause of action did not accrue until
sone tinme after she had her first flashback. Thus the proper factual
inquiry for whether Pl aintiff was of unsound mnd focuses on her nental
condition at and after the tinme of accrual. The fact that Plaintiff
denonstrated characteristics evincing a sound mnd long prior to
accrual does not by itself determne that Plaintiff’s mnd was sound
upon or after accrual. Therefore, in conjunction with the discovery
rule, it is for the jury to (1) discern when the cause of action
accrued, and (2) determ ne whether at that tinme and thereafter

Plaintiff was of unsound m nd.

E. Reconciliation of cases —policy of this court’s statute of
[imtations jurisprudence

154 One can find support for alnost any position by reading
the nunerous statute of limtations cases decided by this court and
the court of appeals. D fferent facts often lead to different results,
depending on which facts are considered to be inportant or
determnative. A reasonable degree of rationality and consi stency
can best be achieved, we believe, if our courts advert to the policy
that shoul d i nformeach decision. W recently described that policy
in a contract case dealing with the discovery rule:

The rational e behind the discovery rule is
that it is unjust to deprive a plaintiff of a
cause of action before the plaintiff has a
reasonabl e basis for believing that a claim
exists. This reasoning is perfectly consistent
with the kinds of cases to which this and ot her
courts have applied the rule: “A comon thread
seens to run through all the types of actions
where courts have applied the discovery rule.
The injury or the act causing the injury, or
bot h, have been difficult for the plaintiff to
det ect . In nost instances, in fact, the
def endant has been in a far superior position
to conprehend the act and the injury. And in
many, the defendant had reason to believe the
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plaintiff remai ned i gnorant he had been w onged.
Thus, there is an wunderlying notion that
pl aintiffs shoul d not suffer where circunstances
prevent themfromknow ng t hey have been har ned.
And often this is acconpanied by the corollary
notion that defendants should not be allowed to
knowi ngly profit fromtheir injuree's ignorance.”

* * %

In our view, the inportant inquiry in
applying the discovery rule is whether the
plaintiff's injury or the conduct causing the
injuryisdifficult for plaintiff to detect, not
whet her the action sounds in contract or in
tort. . . . The defense of statute of
limtations is never favored by the courts, and
if there is doubt as to which of two [imtations
peri ods shoul d apply, courts generally apply the
| onger.

* * %

~ However, whether atort victimor a contract
claimant, a blamelessly uninformed plaintiff
cannot be said to have slept on his rights.

Furthernore, the problens associated with
stale litigation (e.qg., failing nenory,
unavai |l abl e mﬁtnesses% are no nore acute In
contract clains than they are in tort. And in
either case, the requirenment that parties
exer ci se reasonabl e di | i gence saf eguar ds agai nst
cases where a plaintiff has truly allowed his
claimto becone stale.

GQust, 182 Ariz. at 589-91, 898 P.2d at 966-69 (enphasis added)

(citations omtted).

CONCLUSI ON
155 The court of appeals erred in affirmng the trial judge’s
finding that there was no genui ne issue of material fact concerning
Plaintiff’s claimof unsound mnd. The court erred as well in fixing
the date on which Plaintiff discovered her clains. Inplicit within
these errors was a wei ghing of facts upon which reasonabl e persons

m ght disagree. 1In this case involving a claimof repressed nenory,
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we hold that the issues of accrual of a cause of action under the
di scovery rule and tolling for unsound m nd are questions of fact
for the jury. W therefore vacate the court of appeals’ opinion,
reverse the trial court’s judgnent, and remand to the trial court

for further proceedi ngs consistent with this opinion.

STANLEY G FELDMVAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

JAMES MCELLER, Justice (Retired)

MART ONE, Justice, concurring in the judgnent.

156 Because there are genuine issues of fact as to when Doe
di scovered her cause of action, and whether the statute of Iimtations
was tolled because she was of unsound mnd, | join the court in
concl udi ng that summary judgnent was i nappropriate in this case.

| thus join in the court’s judgnent. Because the court’s opinion,
however, goes quite beyond what is necessary to decide the case, and
because it reflects a revised view of Florez v. Sargeant, 185 Ari z.

521, 917 P.2d 250 (1996) (Feldman, C. J., dissenting), | cannot join

the court’s opinion.
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|. The Frye Issue

157 As the court notes, the defendants were willing to assune
for the purposes of their notion for sunmmary judgnent that the theory
of repressed nenory is legitimate. Ante, at § 15. In light of this
concession, this case affords us no opportunity to discuss the validity
or invalidity of repressed nenory. W should take this as a given
and nove on to see whether there are factual disputes. The parties,
of course, have not briefed the i ssue and thus anythi ng we say about
it would be dicta indeed.

158 The court further notes that it neither addresses nor decides
the Frye issue, ante, at § 15, but neverthel ess di scusses sel ected
fragnents of sone of the literature, ante, at Y 18-27, and actually
announces its viewon the scientific debate as though the issue were
before us. Ante, at T 26.

159 In ny view, we should not indulge in substantive scientific
inquiry, even in cases in which the Frye issue is squarely presented.

State v. Hummert, 188 Ariz. 119, 127-28, 933 P.2d 1187, 1195-96 (1997)

(Martone, J., concurring). But it is all the nore inappropriate to
di scuss the legitimacy of a scientific theory in a case in which the
scientific issue is not even presented. Nothing that appears in the
court’s opinion on this issue cane fromthe parties, and I have no
way of knowi ng whether what the court says is nore right than w ong.
Because t he repressed nenory di scussion is dicta, when the Frye i ssue
is properly presented on remand, neither the parties nor the trial

court will be bound by the majority’s resol ution.
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1. The Factual D spute and Florez
160 | agree with the court that the discovery rule applies to
this case. | also agree that there is a genuine issue of materi al
fact with respect to when the plaintiff discovered her claim So,
too, there is a genuine issue of material fact over her ability to

have managed her affairs within the meaning of Florez, such that even

after she did discover the claim significant tolling occurred. That
is all this case is about and it could have been sinple enough to
say that. Instead, the court tries to explain Florez, in a case in
which there is no need to do so.

61 In Florez, we adopted the traditional rule that our court

of appeals had al ready adopted in Allen v. Powell’s International
Inc., 21 Ariz. App. 269, 270, 518 P.2d 588, 589 (1974). W
acknow edged that “unsound m nd,” neant that a person is unable to
manage his affairs or to understand his legal rights. Florez, 185
Ariz. at 525, 917 P.2d at 254. People who are unable to manage their
affairs or to understand their legal rights are typically protected
inthe law. For exanple, we generally conclude that they are unable
to make wills, A RS § 14-2501 (1995), and are often in need of the
protection of guardi ans or conservators, A R S. 8 14-5401(2) (a) ( Supp.
1997). But it is a failing of cognition, not volition. That is why
we said that the “focus of the unsound mnd inquiry is on a plaintiff’s
ability to manage his or her ordinary daily affairs. It does not
focus on the plaintiff's ability to pursue the subject nmatter of the
litigation at issue.” Florez, 185 Ariz. at 525, 917 P.2d at 254.
W said that the existence of hard evidence that a person was i ncapabl e
of carrying on the day-to-day affairs of human exi stence was necessary
to a finding of unsound mnd within the nmeaning of the statute. This

was because “[t]hese are enpirical facts easily verifiable and nore
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difficult to fabricate than a narrow claimof inability to bring the
action.” |d. at 526, 917 P.2d at 255. Drawi ng upon the views of
t he Suprenme Court of M chigan, and the Report of the Council on
Scientific Affairs of the American Medi cal Association, we concl uded
that this was a wise place to draw the line so that questions of
cogni tion woul d not be confused with questions of volition. The best
gui de t o whet her sonmebody can understand his |l egal rights is how that
per son behaves, not what that person says he or she cannot do. Wether
one is able to manage one’s affairs is a sure guide to whether one
is able to understand one’s |legal rights.

162 Contrary to what we said in Florez, the court now says that
“the court of appeals limted its focus to whether Plaintiff was able
to manage her daily affairs and ignored any relevance of the
alternative inquiry into her ability to pursue the action--the second
part of the Allen test.” Ante, at Y 48. But the second part of the
Allen test, as we have seen, is whether a person can understand his
or her legal rights, not whether that person has the ability to pursue
the action. For exanple, one could understand the right to nake a
will, but be incapable of confronting the issue of death. This is
a failure of wll [as it turns out, in both senses] not a failure
to understand. Again, it is a question of cognition, not volition.
| ndeed, as the court discusses this matter, ante, at 9 48-52,
sprinkl ed throughout are correct references to the “second part” as
an ability to understand legal rights, not an ability to pursue an
action. This will no doubt cause confusion and thus, inits effort
to explain Florez in a case in which no explanation is necessary,
the court creates an enornmous uncertainty which wll have to be
resolved in a future case.

163 As the court acknow edges, ante, at § 43, one of the clains
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in Florez did involve repressed nenory. Florez, 185 Ariz. at 523,
917 P.2d at 252 (“he clains to have renenbered these incidents,” *“CGonez
nmoved for summary judgnent on the statute of limtations defense
arguing that it was tolled because . . . (3) his nenory was
repressed”). The Horez holding, thus, was squarely intended to apply
inall settings, including those in which there is a claimof repressed
menory.
I11. Final Thoughts

164 Judicial self-restraint, deciding only what we nust and
what is before us, greatly increases the prospect of our doing nore
good than harm CQur task here is quite sinple. W assune, w thout
deciding, the legitimacy of repressed nmenory. W agree with the court
of appeals that the discovery rule applies. Summary judgnent is
i nappropriate because there is a fact issue regarding discovery.
Summary judgnent is inappropriate because, under Florez, there is
a fact issue about Doe’'s ability to carry on her day-to-day affairs
after remenbering the events. The court’s approach, however, ensures

t hat we have not seen the |last of this issue.

Frederick J. Martone, Justice
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