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ZLAKET, Chief Justice.

M1 On a Saturday norning at 11:26, Gty of Phoeni x energency
operator Belinda Banda received a 911 call from Chiquita Burt, who
said, "[S]onmeone just keeps harassing ne . . . he's threatening to
do sonmething to ny boyfriend' s car.” The "soneone," she expl ai ned,
was Craig Gardner, who was unhappy that she had earlier broken off
their rel ationship.

12 Burt told the operator that Gardner had tried to assault
her at a nightclub the previous evening, threatening to kill her
and her famly. She had gone to the Tenpe and Phoeni x police to
get a restraining order, but was told that she would have to wait
until the courts opened the follow ng Monday. During the night,
Gardner had tried to |locate her, twice showing up at a friend's
residence in the early norning hours. Burt fled to the apartnent
of her new boyfriend, Darryl Usher, a professional football player.
13 She further told Banda that Gardner knew where Usher
lived and had just called saying he was comng over to "do
sonmet hing” to Usher's car. The 911 operator asked if Gardner was
an ex-boyfriend. "Yeah, he is," she answered. "And um ny
boyfriend [Usher] said if he cones over here, he's gonna shoot
him"

14 Burt asked what she could do to deal with Gardner. Banda
briefly described the process for obtaining a restraining order.

Burt responded: "[BJut |I'm tal king about, about right now \What



can | do?"
Banda: "Were does he |live? Nearby or sonething?"

Burt: "Yeah, he lives close.”

Banda: "Well, how close is close to where you're at now?"
Burt: "I"'mlike five mnutes, not even five m nutes away."
15 The 911 operator then obtained the address Burt was

calling from including the apartnment conplex nanme and buil ding
number. Twice in the ensuing mnutes, Banda told Burt that she
woul d be sending an officer. "WlIlIl, we can have an officer cone
out there and take sone information. | f he happens to show up
t hough, before an officer gets there, you need to call us right
away, okay, and tell us he's there now. "

16 Burt repeated her concern that trouble m ght be brew ng
because of Gardner's threats and his all-night pursuit of her.
"[Alnd I"'m-I"mjust trying to prevent sonebody fromgetting hurt."
Banda concluded the call by saying: "Ckay, well, we'll send an
officer out there, umlike | said, if he happens to show up at the
apartnment before the officers first do, just call us back right
away, okay?"

17 Twenty-two mnutes after Burt's call to 911, Craig
Gardner went through the front w ndow of Usher's apartnment and
fatally shot both Darryl Usher and Chiquita Burt. He then put the
gun to his own head and killed hinself.

18 The victins' nothers brought wongful death actions



against the Gty of Phoenix for its handling of the 911 call. The
plaintiffs claimed that the Cty was |iable because the operator
had i nproperly categorized Burt's call as Priority 3, the Phoenix
Police Departnent's lowest rating, reserved for "service" or
"report" calls of crines after the fact. During this period,
Priority 3 calls had an average response tine of 32.6 m nutes.
Priority 1, or emergency "hot" calls for crimes in progress posing
a threat of immedi ate personal danger, had an average response tine
of 4.4 mnutes. Priority 2 calls, often used for donestic viol ence
i nci dents, averaged 13.6 m nutes.

19 The plaintiffs also alleged that Banda had negligently
failed to prepare and convey a supplenental dispatch card to police
radi o personnel according to departnental policy, further hanpering
a response. Wen w tnesses at Usher's apartnment called 911 to
report the shooting, Phoenix police arrived on the scene within
seven m nut es.

7110 The jury found the Gty negligent and awarded Burt's
not her $600, 000, and Usher's nother $1.1 mllion. The jury
assi gned seventy-five percent of the liability to the Gty. The
defense noved alternatively for a new trial, a remttitur, or
j udgnent notw thstanding the verdict. The trial judge denied all
nmotions and the City appeal ed.

111 The court of appeals affirnmed the liability and damage

verdicts, but reversed and remanded for a new trial on the



apportionnment of fault, concluding: "The evidence does not justify
a verdict that the 911 operator was three tinmes as nuch at fault
for the wongful deaths of Plaintiffs' decedents as Gardner, who

intentionally shot and killed Plaintiffs' decedents." Hutcherson

v. Gty of Phoenix, 188 Ariz. 183, 187, 933 P.2d 1251, 1255 (App.

1996) .

STANDARD OF REVI EW
112 W review the trial judge's decision to deny post-trial
notions for an abuse of discretion, recognizing that he had
substantial latitude in deciding whether to upset the verdict. See

Creaner v. Troiano, 108 Ariz. 573, 577, 503 P.2d 794, 798 (1972);

Mammo v. State, 138 Ariz. 528, 533-34, 675 P.2d 1347, 1352-53 (App.

1983) . Qur reason for deference is clear. "The judge sees the
W t nesses, hears the testinony, and has a special perspective of
the rel ati onship between the evidence and the verdict which cannot
be recreated by a reviewing court fromthe printed record.” Reeves
v. Mrkle, 119 Ariz. 159, 163, 579 P.2d 1382, 1386 (1978); see
Creaner, 108 Ariz. at 575, 503 P.2d at 796 (A court's "ruling on
additur, remttitur, and new trial, because of an inadequate or
excessive verdict, will generally be affirnmed, because it wll
nearly always be nore soundly based than ours can be.").

113 W also review the evidence in a light nost favorable to

upholding the jury verdict. See McFarlin v. Hall, 127 Ariz. 220,

224, 619 P.2d 729, 733 (1980). Thus, if any substantial evidence



exi sts permtting reasonable persons to reach such a result, we

will affirmthe judgnent. See Styles v. Ceranski, 185 Ariz. 448,

450, 916 P.2d 1164, 1166 (App. 1996).
114 The court of appeals’ mjority acknow edged this
appr oach.

It is, of course, the invariable rule of this court

that, where there is a dispute in the evidence from

whi ch reasonable [persons] could arrive at
different conclusions as to the ultimte facts, we

wll not disturb the findings of a trial court or
the verdict of a jury because we do not agree with
t he conclusion reached. On the other hand, if

there is no evidence in the record which would
justify such a conclusion by the triers of fact, it
is not only our right, but our duty, to set aside a
verdi ct.

Hut cherson, 188 Ariz. at 196, 933 P.2d at 1264 (quoting Spain v.

Giffith, 42 Ariz. 304, 305, 25 P.2d 551, 551 (1933)).
APPORTI ONVENT OF FAULT

115 We begin with the followng question: In Arizona's
conparative negligence schene, can a jury conpare the negligent
conduct of one tortfeasor with the intentional conduct of another?
When our legislature adopted the Uniform Contribution Anong
Tortfeasors Act (UCATA) in 1984, it elimnated the harshness of an
all -or-nothing contributory negligence defense. See 1984 Ari z.
Sess. Laws, ch. 237, 8 1, codified at A RS. 88 12-2501 through 12-
2509 (1994). In 1987, |awmakers abolished joint and several
liability. See 1987 Ariz. Sess. Laws, ch. 1, 8 2, codified at

A RS 8 12-2506(A) (1994). The statute now provides that a jury



shall allocate the responsibility of each actor "in direct
proportion to that person's percentage of fault.” 1d. The trier
of fact may consider the conduct of both parties and nonparties,
A RS 8§ 12-2506(B), apportioning relative degrees of fault "as a
whol e at one tine." 1d. 8§ 12-2506(C).

116 Quiding this statutory revision was a desire to "increase
the fairness of the tort systemfor both plaintiffs and defendants”
by making each tortfeasor liable for only his or her share of

fault, and no nore. Scot Butler, IlIl & G David Gage, Conparative

Negl i gence & Uniform Contribution: New Arizona Law, 20 Ariz. B. J.

16, 16 (1984); see also Detz v. General Elec. Co., 169 Ariz. 505,

510, 821 P.2d 166, 171 (1991) (discussing the legislative history
of UCATA and the right of contribution under the new statutory
schene) .
117 A RS 8 12-2506(F)(2) defines "fault" as
an actionable breach of legal duty, act or omssion
proxi mately causing or contributing to injury or damages
sustained by a person seeking recovery, including
negligence in all of its degrees, contributory
negl i gence, assunption of risk, strict liability, breach
of express or inplied warranty of a product, products
liability and m suse, nodification or abuse of a product.
See al so Revised Arizona Jury Instructions (Gvil), at 31 (3d ed.
1997) ("' fault' is an actionable wong, plus causation"). The
statutory definition is extrenely broad. For exanple, it would
seemto permt the conparison of negligence with strict liability.

It also expressly includes "negligence in all of its degrees.”



Accordi ngly, recent cases have permtted a conparison of reckless,

willful, or wanton conduct with negligent conduct. See WIlIlians v.

Thude, 188 Ariz. 257, 260, 934 P.2d 1349, 1351 (1997); Natseway v.

City of Tenpe, 184 Ariz. 374, 376-77, 909 P.2d 441, 443-44 (App.

1995); Wareing v. Falk, 182 Ariz. 495, 500, 897 P.2d 1381, 1286

(App. 1995).

118 Tradi tional | egal principles prohibited conparing

negligent and intentional conduct on the prem se that the two were
"different in kind." See Jake Dear & Steven E. Zi pperstein,

Comparative Fault and Intentional Torts: Doctrinal Barriers and

Policy Considerations, 24 Santa Clara L. Rev. 1, 5 (1984); Jordan

H. Lei bman, Comparative Contribution and Intentional Torts: A

Renai ni ng Roadbl ock to Danmages Apportionnent, 30 Am Bus. L.J. 677,

682-83 (1993). However, |egal scholars and at |east one state
suprene court have suggested that different types of tortious
conduct, ranging fromnegligent to intentional, are nerely points
along a fault continuum and should be thought of not as "different-

in-kind," but rather "different-in-degree." See, e.qg.., Dear &

Zi pperstein, supra, at 13, 15-16; Blazovic v. Andrich, 590 A 2d

222, 231 (N.J. 1991).

119 In Thomas v. First Interstate Bank, the court of appeals

permtted fault of a negligent defendant to be conpared wi th that
of a nonparty who commtted nurder. 187 Ariz. 488, 930 P.2d 1002

(App. 1996). The court countered argunents that 8§ 12-2506 does not



cover "crimnal conduct"?! by observing:
As plaintiffs acknow edge, however, sone acts are both
torts and crines. The tort remedy for crimnal hom cide
is, of course, an action for wongful death. A plain
meaning interpretation of § 12-2506 encounters no
anmbi guity. The legislature defined fault broadly to
include all types of fault conmtted by all persons.
ld. at 489, 930 P.2d at 1003.
120 Simlarly, no conpelling authority has been cited for the
proposition that intentional conduct nmust be given nore weight than
negl i gent conduct in the apportionnment of fault. As the court of
appeal s noted, the line of Kansas cases relied on by the Gty is
unper suasi ve because that state's statute does not parallel our

own. See Hutcherson, 188 Ariz. at 193, 933 P.2d at 1261. Based on

the Arizona | aw, we conclude that a jury may apportion fault anong
defendants and nonparties, wi t hout di stingui shing between
intentional and negligent conduct or requiring that a m ninum
percentage of responsibility be assigned to the forner. See Barth
v. Coleman, 878 P.2d 319, 322 (N M 1994) (holding that bar owner's
negl i gence may be conpared to conduct of third-party intentional

tortfeasor); Reichert v. Atler, 875 P.2d 379, 382 (N M

1994) (findi ng that business owner's "negligent failure to protect

patrons from foreseeabl e harm may be conpared to the [intentional]

! In their brief to the court of appeals, plaintiffs
suggested that "where the negligence in question is the failure to
meet one's obligation to protect another from crimnal conduct,
t hat person may not apportion any fault to the crimnal conduct.™
Qur opi nion does not address the nerits of this contention because
it has not been raised here.



conduct of the third party").

121 We have no doubt that jurors are capable of evaluating
degrees of fault, and the statute reflects our |legislature's
agreenment. As the court of appeals has observed: "W believe that
a jury . . . wll be able to understand the duties involved in
situations simlar to this case, and will be able to equitably
apportion fault according to those duties and the facts presented
in the particular case." Natseway, 184 Ariz. at 378, 909 P.2d at

445;: see also Thonmas, 187 Ariz. at 490, 930 P.2d at 1004. W find

that under the statute, this jury had the authority to do exactly
what it did.

Motion for New Tri al
122 A newtrial may be granted for a nunber of reasons, anong
them "excessive or insufficient damages,"” an outcone that is "the
result of passion or prejudice,” and a "verdict, decision, findings
of fact, or judgnent [that] is not justified by the evidence or is
contrary to law" Ariz. R Gv. P. 59(a)(5), (7), (8). Defendant
argued to the trial court that these grounds for relief were al
present in this case.
123 In ruling on a notion for newtrial the judge sits as the

"thirteenth juror" (the ninth juror in a civil case). See Reeves,

119 Ariz. at 163, 579 P.2d at 1386. The basic question he or she
must ask is whether the jury verdict is so "manifestly unfair,

unr easonabl e and outrageous as to shock the conscience.” Young

10



Candy & Tobacco Co. v. Montoya, 91 Ariz. 363, 370, 372 P.2d 703,

707 (1962).
124 Def endant does not claim that the damages here are
excessi ve, but rather that its share of the award is

di sproportionate to that of the nonparty at fault, Craig Gardner.
It argues that because the 911 operator used her "best judgnent"”
under the circunstances, assigning seventy-five percent of the
bl ane to her and only twenty-five percent to the person who fatally
shot two people is "illogical and illaudable."”

125 We believe, however, that Judge Gant's dissent in the
court below better frames the appropriate anal ysis by enphasi zi ng
the difference between "culpability" and "responsibility for

foresight and avoi dance." Hutcherson, 188 Ariz. at 197-98, 933

P.2d at 1265-66 (Grant, J., dissenting). She observed:

The nurderer's culpability is enornous, the
operator's is slight. He commtted deliberate
hom ci de; she m sjudged the severity of the call
And when it conmes to contribution to causation, at
first blush, the inbalance again weighs heavily
toward the nurderer. When you add relative timng
into the picture, however, the balance starts to

shift. The operator has notice of a potentially
i mm nent harm and a chance to avoid it. This is a
proper factor for the fact finder to weigh. It is

also proper for the fact finder to weigh the
operator's responsibility for f or esi ght and
avoi dance. It enters into the weighing of relative
degrees of fault.

Id. at 197, 933 P.2d at 1265 (G ant, J., dissenting).

126 The City clearly had a duty to act reasonably in handling

energency calls. See Austin v. City of Scottsdale, 140 Ariz. 579,

11



581-82, 684 P.2d 151, 153-54 (1984). By creating a 911 system it
accepted the obligation of attenpting to prevent the very kind of

harmthat occurred here. See De Long v. County of Erie, 457 N E. 2d

717, 721 (N.Y. 1983) (finding that city owed a special duty to
victimby creating a 911 system and encouragi ng people to use it to
speed police response). Because the jurors could have found that
an opportunity to avert this harm was lost by virtue of the
operator’s negligence, we will not second-guess their allocation of
faul t.

127 W agree with the dissent below that the court of
appeals’ majority inproperly substituted "its view of the evidence

for that of the jury and of the trial court.” Hut cher son, 188

Ariz. at 197, 933 P.2d at 1265 (G ant, J., dissenting). I n
consi dering whether sufficient proof existed to support the jury
verdict, we ook to the broad scope of the trial and do not attenpt

to reweigh the facts. See Gty of Gdendale v. Bradshaw, 114 Ari z.

236, 238, 560 P.2d 420, 422 (1977). W nust not "take the case
away fromthe jury" by conbing the record for evidence supporting
a conclusion or inference different fromthat reached here. See

Tennant v. Peoria & Pekin Union Ry. Co., 321 U S. 29, 35, 64 S. Ct.

409, 412 (1944). "Courts are not free to reweigh the evidence and
set aside the jury verdict nerely because the jury could have drawn
different inferences or conclusions or because judges feel that

other results are nore reasonable.” |d.

12



128 The record is replete with exanples of defendant's
deviation froman appropriate standard of care, beginning wth the
i nproper prioritization of the 911 call. The plaintiffs' expert on
911 systens, a veteran of twenty-nine years in |aw enforcenent
including eleven years as a police chief, testified that it was
unreasonabl e for the 911 operator to classify Chiquita Burt's call
as Priority 3. It was, he said, a violation of the Phoenix Police
Departnment's own policies. Based wupon the departnent's
Communi cations Bureau Manual, the wtness stated that the cal
shoul d have been treated as Priority 1, an "energency hot call."
He also explained that the call fell wthin the departnent's
definition of donmestic violence, which the training manual says is
"never priority 3."

129 Qperator Banda testified that she designated Burt's cal
a Priority 3 so an officer "could go out there and take information
or make a report,"” not to prevent a potential injury to person or
property. Banda said that she did not consider this a donestic
vi ol ence situation because Gardner was not with Burt at the tinme of
the call. Moreover, she reported, Burt spoke calmy and w thout
exci tenent.

130 The jury may well have found this explanation shockingly
i nadequate, given the informati on Banda had obtai ned--that Gardner
had threatened to kill Burt and her famly the night before, that

he had just called and said he was on his way over, that he |ived

13



only five mnutes away, and that Usher had threatened to shoot
Gar dner .

131 As for the calmess in Burt's voice, the nanual that was
the basis for Banda's training, introduced at trial, contained a
| esson plan for recognizing "hot" or Priority 1 calls by the
caller's manner of speaking. The list identified six typical vocal
characteristics for energency hot calls, including "silence" and
"very calm" The training manual s cautioned 911 operators not to
reach concl usi ons based solely on the sound of a voice. Moreover,
the jurors heard for thenselves a tape recording of Burt’'s call.
132 The operator admtted that she erroneously failed to
forward supplenental information to the radi o dispatcher. Thi s
means that the responding officers could not have known that Usher
had threatened to shoot Gardner. Usher's statenent clearly inplied
the presence of a gun--information vital to the police in assessing
the call and responding to the danger. Had this fact been rel ayed,
t he police response m ght have been nuch different.

133 Finally, the operator's statenent that she would be
sending an officer mght well have induced Burt and Usher to stay
in the apartnent rather than |eave for a safer place. Wen one
voluntarily assunmes responsibility for safeguarding human life, a
substantial probability exists that others will rely on this action
and fail to take independent steps to prevent the harm See, e.qg.,

De Long, 457 N E. 2d at 721. Thus, the unreasonabl e perfornance of

14



such a duty may result in injuries that would not have occurred but
for the voluntary assunption of care.

134 In this case, immedi ately after determ ning her |ocation,
Banda told Burt that an officer would be dispatched. While Banda
did not prom se an i medi ate response, she also did not tell Burt
that she considered this little nore than a routine "service call,"”
or that "help" was unlikely to arrive for nore than thirty m nutes.
Consequently, a "jury could have reasonably inferred that by
telling the victimthat the Cty would send a police officer to

meet her at the apartnent, the operator was telling the victimto

stay put and wait for the officer."” Hutcherson, 188 Ariz. at 200,
933 P.2d at 1268 (G ant, J., dissenting).

135 The Gty argues that its 911 systemis not infallible.
The operation receives thousands of calls a day. As a result, the
muni cipality clains, 911 operators can only be expected to use
their "best judgnent" under the circunstances. W understand human
frailty, and the difficulty of extracting vital and accurate
information froma relentless streamof callers, nmany of whom are
in the throes of fear, anger, distress, or pain. Yet, the public
has been conditioned to expect and believe that the 911 systemis
there to protect it, even rescue it, when danger | oons. Thi s
energency system our citizens are told, is as critical a tool in
the police departnent's crime prevention arsenal as the officer's

service revolver, nightstick, or patrol car. Consequently, a 911

15



operator nust treat each call as presunptively legitinmte and draw
upon training, experience, and good judgnent to set in notion a
reasonabl e police response.

136 The City further alleges that the jury's apportionnment
must have been the result of passion or prejudice. Once again, the
analysis nust begin with a sinple question: s the award "so
unr easonabl e and outrageous as to shock the conscience of this

court?" Stallcup v. Rathbun, 76 Ariz. 63, 66, 258 P.2d 821, 824

(1953). Qur answer is no. The allocation of fault is not
mani festly unfair or shocking for all the reasons previously
di scussed. Moreover, verdict size alone does not signal passion or

prejudice. See Braun v. Mreno, 11 Ariz. App. 509, 512, 466 P.2d

60, 63 (1970). Having heard the witnesses and seen the evidence,
the trial court was in the best position to determ ne whether this
verdict was the result of passion or prejudice.
CONCLUSI ON

137 The record reflects that the trial judge had no doubt
about his authority to grant a newtrial if he found the verdict to
be agai nst the weight of the evidence. Mreover, both sides agreed
at the hearing on post-trial notions that this would be the proper
remedy upon such a finding. Having fully considered the matter
the court allowed the jury allocation to stand. W find no abuse
of discretion in this decision. W vacate the opinion of the court

of appeals and affirmthe judgnent of the superior court.

16
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