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MOELL ER Justice
STATEMENT OF THE CASE

11 KPNX Broadcasting Co. and one of its reporters, Kim Stafford,
(“defendants”) requested the twenty-five school districts involved
inthis case (“plaintiffs”) to provide themwith the birth dates of
all active and substitute public school teachers in the districts.
The districts declined to provide the birth dates and, instead, filed
a declaratory judgnent action in superior court. The court held that,
on the facts of this case, the teachers' privacy interests in their
birth dates outwei ghed the public interest in disclosure. On appeal,
the court of appeals held that the teachers had no privacy interests
intheir birth dates because the birth dates were avail abl e from ot her
sour ces. We granted review and conclude that the trial court's
j udgnent was correct.

FACTS AND PROCEDURAL HI STORY
12 I n Cctober 1994, defendants received atip that a substitute
school teacher in a Mricopa County school district was caught
masturbating in a classroom full of «children. Upon further
i nvestigation, defendants |learned that this substitute teacher was
a regi stered sex offender.
13 I n Novenber, defendants sent letters to all Maricopa County
school districts requesting the nanes, addresses, places of enpl oynent,
and birth dates of all teachers, pursuant to Arizona Revi sed Stat utes
(“ARS.”) 88 39-121 to 39-124 (“Public Records Law'). Defendants
sought to use this information to conduct crimnal background checks
on all Maricopa County teachers.
14 Plaintiffs rel eased the names of all teachers in their

twenty-five districts, along wth each teacher’s place of enpl oynent
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and business address but refused to disclose the teachers’ hone
addresses and birthdates based on confidentiality and privacy grounds.
Def endant s dropped their request for hone addresses and pursued only
the release of the birth dates.

15 Plaintiffs filed a conplaint in superior court seeking a
judicial declaration that the Public Records Law did not require

di scl osure of their teachers’ birth dates. The trial court conducted

a bal ancing test, pursuant to Carlson v. Pinma County, 141 Ariz. 487,
687 P.2d 1242 (1984), weighing the teachers’ confidentiality and
privacy rights agai nst defendants’ public purpose.

16 The trial court found that:

1) birth dates, like social security nunbers, are private
information and provide significant identifying information allow ng
access to extensive personal data in a conputerized society;

2) disclosure of birth dates is offensive although it may be
avai |l abl e from ot her public sources;

3) thereis adifference in the release of the teachers’ birth
dates through other public sources and conpelling the plaintiffs to
rel ease the teachers’ birth dates, which were given with an expectation
of privacy;

4) the teachers’ expectation of privacy in their birth dates
is evidenced by the fact that they only give themto obtain nedical
benefits and retirenent plans, and sonme school districts have teacher
personnel policy agreenents which require witten authorization by
the teacher before rel ease of nost information;

5) “[while the fact that birthdate information is avail able
fromother public sources may reduce the expectation of privacy, it

is not dispositive”;



6) “the fact that birthdate information nmay be obtained
el sewhere actually reduces the public need for the disclosure of the
information by the school districts”;

7) defendants did not have any basis to believe that any
m sconduct had occurr ed,

8) the Arizona Departnment of Education and plaintiffs already
do what defendants propose to do, i.e., run crimnal background checks
on teachers;

9) the release of birth dates would “constitute an unwarranted
i nvasi on of personal privacy”; and

10) the “teachers’ privacy interests far outwei gh the specul ative
public purpose proffered” by defendants.
17 Def endants appeal ed. The court of appeals held that the
teachers’ birth dates are neither private nor confidential because
they “nmay be obtained through the inspection of other public records.”
Scottsdale Unified Sch. Dist. v. KPNX Broad. Co., 188 Ariz. 499, 505,
937 P.2d 689, 695 (App. 1997). Because of this finding, the court

held that the Carlson bal ancing test was inapplicable. The court
of appeals ordered the release of the birth dates. Plaintiffs
petitioned us to review the court of appeals' opinion. W have
jurisdiction pursuant to Ariz. Const. art. 6, 8 5(3), Ariz. R Q.
App. P. 23, and AR S. § 12-120. 24.

| SSUE PRESENTED
18 We granted review on the follow ng issue:

Does the potential of obtaining personal information through
ot her public sources elimnate the need for a court to bal ance a public
enpl oyee’s legitimate privacy interests against the public’'s need
for disclosure?

DI SCUSSI ON
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. | ssue
19 The i ssue presented by the court of appeals’ opinionis

purely a question of law and we thus review it de novo. See, e.qg.,

Transportation Ins. Co. v. Bruining, 186 Ariz. 224, 226, 921 P.2d
24, 26 (1996). Under Arizona's Public Records Law, “public records

and other matters . . . shall be open to inspection by any person.”
A RS 8 39-121. There are many statutory exceptions to this public
right of inspection. See, e.g., AR S 88 8-120 and 8-121 (adoption
records), 8 39-123 (hone address and hone tel ephone nunber of peace
officer), and 8 44-1525 (information and evi dence of consuner fraud
i nvestigation conducted by State Attorney General). This public right
of inspection nmay also be curtailed in the interest of
“confidentiality, privacy, or the best interests of the state.”
Carlson, 141 Ariz. at 490, 687 P.2d at 1245. |If these interests
outwei gh the public’ s right of inspection, the State can properly
refuse inspection. See id. The State has the burden of overcom ng
“the | egal presunption favoring disclosure.” Gox Arizona Publications,
Inc. v. Gollins, 175 Ariz. 11, 14, 852 P.2d 1194, 1198 (1993) (citing
Mtchell v. Superior Court, 142 Ariz. 332, 335, 690 P.2d 51, 54
(1984)).

7110 In this case, the court of appeals held that there was no
reason to apply the Carlson bal anci ng test because, as a matter of
| aw, the teachers did not have a confidentiality or privacy interest
in their birth dates because those birth dates were avail able from

ot her public sources. See Scottsdale Unified, 188 Ariz. at 505, 937

P.2d at 695. The question of whether under the Public Records Law
a person loses a privacy interest in information because the sane
information may be avail able fromother public sources is a question

of first inpression in Arizona. W therefore turn for guidance to
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federal cases that have addressed the anal ogous question under 5 U S. C

8§ 552, the Freedomof Information Act (“"FOA"). See Salt R ver Pina-

Maricopa I ndian Community v. Rogers, 168 Ariz. 531, 540-41, 815 P.2d
900, 909-10 (1991).

111 The Suprene Court of the United States has stated that “[i]n

an organi zed society, there are few facts that are not at one tine

or another divulged to another.” United States Dep’'t of Justice v.
Reporters Conm for Freedomof the Press, 489 U S 749, 763, 109 S &
1468, 1476 (1989) (footnote omtted). The Court has held that “[a]n

individual’s interest incontrolling the di ssem nation of information
regardi ng personal matters does not dissolve sinply because that
informati on may be available to the public in some form” United
States Dep’'t of Defense v. Federal Labor Relations Auth., 510 U. S
487, 500, 114 S. Ct. 1006, 1015 (1994); see also Reporters Comm, 489
US at 762-63, 109 S.Ct. at 1476.

112 W agree with and adopt the anal ysis by the Suprene Court
for use by Arizona courts in cases arising under our own Public Records
Law. Reasonabl e people do not expect that their privacy interest
in information di sappears nerely because that information may be
avai | abl e through sone public source. |In other words, although X
may be able to obtain private or confidential information about Y
froma public source, X cannot require everyone subject to the Public
Records Law to divulge that infornation sinply because it is otherw se
obt ai nable. W conclude that the court of appeals erred when it held,

as a matter of law, that a person's privacy interest in information



is elimnated sinply because that information may be avail able from
sone ot her public source.
1. Oher Issues on Appeal
113 Because the court of appeals held that the teachers | ost
any claimof confidentiality because their birth dates are avail able
fromother sources, it did not clearly address whether birth dates
m ght ot herw se be considered private or confidential information
under the Public Records Law. For the sane reason, it also did not
review the Carl son bal ancing test applied by the trial court. The
districts recognized that if they prevailed on the issue presented
inthe petition for review, those i ssues would have to be addressed.
Accordingly, the districts preserved those issues, which were fully
briefed in the court of appeals. See current Rule 23(c)(1), Rules
of Gvil Appellate Procedure. Wile we could now remand this case
to the court of appeals as the special concurrence suggests,
consi derations of judicial econony persuade us not to do so, but to
resolve the case here. See Ariz. R Cv. App. P. 23(i)(3).

A Privacy Interest in Birth Dates
114 Whet her a person's birth date nmay be subject to a privacy
claimis a question of first inpression in Arizona. W again |ook
for guidance to federal cases construing the FOA A though we have
never defined the neaning of privacy under the Public Records Law,
t he Suprenme Court, interpreting the FOA, has stated that information
is “private if it is intended for or restricted to the use of a
particul ar person or group or class of persons: not freely avail able

to the public.” Reporters Coonm, 489 U S. at 763-64, 109 S.C. at

1477 (footnote omtted) (internal quotations omtted). The Court
has al so stated that the privacy interest enconpasses “the individual’s

control of information concerning his or her person.” [|d. at 763,
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109 S.Ct. at 1476.
115 One federal case directly addresses the issue of whether
birth dates are private or confidential information. In Qiva v.

United States, the court held that disclosure of birth dates and soci al

security nunbers would violate the FOA as it “would constitute a
clearly unwarranted i nvasi on of personal privacy.” 756 F. Supp. 105,

107 (E D.NY. 1991) (citation omtted). It found that “social security

nunbers, and dates of birth, are a private matter.” 1d. (enphasis
added) .
116 The Suprene Court’s definition of privacy in this context,

along wwth diva, denonstrates that birth dates are in fact private
information. Birth dates are information usually restricted to a
class of persons, typically famly nenbers and friends. The only
i nstance when one divulges this informati on occurs in the business
or workplace context where the information is a prerequisite for
certain benefits, such as enployee retirenent and benefits
cal cul ations, the purchase of health or autonobile insurance, credit
application, etc. The public availability of birth dates does not
negate privacy interests. All it means is that there are sone
tenporary or specific situations where we wllingly waive that
interest.!?

117 The trial court found that the teachers had an expectation
of privacy in their birth dates, evidenced by agreenents between the
teachers and plaintiffs which required permssion to release this
information. The record anply denonstrates a variety of legitinmte

reasons why the teachers desired to protect their birth dates from

These mmy include voter registration records (as proof of
ager and credit reports (which obtain birth dates from credit
applications).



rel ease. Moreover, Arizona Admnistrative Code 8§ R2-5-105(D)
specifically enunerates the enpl oyee information that the State of
Arizona wll release upon a Public Records Law request. That |i st
does not include birth dates. The trial court |ikened birth dates
to social security nunbers, which the FO A protects fromdi scl osure.
Li ke soci al security nunbers, birth dates nmay be used to gat her great
amounts of private information about individuals.?

118 Wth both a nanme and birth date, one can obtain information
about an individual's crimnal record, arrest record (which may not
i ncl ude di sposition of the charges), driving record, state of origin,
political party affiliation, social security nunber, current and past
addresses, civil litigation record, liens, property owned, credit
history, financial accounts, and, quite possibly, information
concerning an individual’s conplete nedical and mlitary histories,
and i nsurance and investnent portfolio.

119 Based on t he foregoi ng, we concl ude that a person, including
a public school teacher, has a privacy interest in his or her birth
date. The question then becones whether that interest is sufficient
in a given case to outwei gh disclosure, whichis presunptively required
where public records are concerned.

B. Trial Court’s Application of Bal ancing Test

Defendants point out that social security nunbers are
protected by a federal statute and thus differ from birth dates.
See 42 U.S.C. 8 405(¢c)(2) (O (viii)(l). However, this only applies
to those social security nunbers that are “obtai ned or naintained
by aut horized persons pursuant to any provision of |aw enacted on

or after COctober 1, 1990.” 1d. Social security nunbers held by
the federal government that do not neet the above criteria have
been protected fromdisclosure by case law. See, e.qg., |BEW Local

Union No. 5 v. United States Dep’t of Hous. & Urban Dev., 852 F.2d
87, 89 (3d Cir. 1988), nodified on other grounds sub nom Sheet
Metal Workers Int’l Ass’n v. United States Dep’t of Veterans
Affairs, 1998 W. 47645 (3rd Gr. 1998); diva, 756 F. Supp. at 107.
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120 The trial court appropriately conducted the bal anci ng test
pursuant to Carlson, 141 Ariz. at 490-91, 687 P.2d at 1245-46. 1In
reviewing the trial court’s findings of fact, we apply two different
standards of review W wll uphold its findings of fact unless
clearly erroneous. See Arizona Bd. of Regents v. Phoeni x Newspapers,

Inc., 167 Ariz. 254, 257, 806 P.2d 348, 351 (1991). W are, however,

free to draw our own concl usions of |lawfromthese facts. 1d. Thus,
whet her plaintiffs wongfully denied defendants access to public

records “is an issue of |law which we review de novo.” Cox Ari zona

Publications, 175 Ariz. at 14, 852 P.2d at 1198 (citation omtted).

121 None of the trial court’s findings of fact set forth earlier
are clearly erroneous. However, one finding of fact made by the trial
court is irrelevant to the balancing test: nanely, that the Arizona
Departnent of Education and plaintiffs already conduct crimna

background checks on teachers. The purpose of the Public Records
Law, like the FOA, is “to open agency action to the |light of public
scrutiny.” Departnent of Air Force v. Rose, 425 U S. 352, 361, 96
S.Ct. 1592, 1599 (1976) (citation omtted) (internal quotations

omtted); see also Phoeni x Newspapers, Inc. v. Purcell, 187 Ariz.

74, 81, 927 P.2d 340, 347 (App. 1996) (it is well-settled that Arizona

evi nces a general “open access” policy toward public records). The
Publ ic Records Law exists to allow citizens “to be informed about

what their government is up to.” Reporters Comm, 489 U S. at 773,

109 S . at 1481 (citation omtted) (internal quotations omtted).
G ven this purpose, “the public interest in disclosure is not
di mni shed by the possibility or even the probability that [the agency]
is doing its [] job right.” Washington Post Co. v. United States
Dep’t of Health & Human Serv., 690 F.2d 252, 264 (D.C. Cr. 1982)

(footnote omtted).



122 Wth regard to the public interest asserted by defendants,
we note that if given the birth dates, defendants plan to run crimnal
background checks on the teachers to see if any of themhave cri m nal
records. dearly, the public has an interest in know ng whet her the
districts enpl oy teachers with crimnal records who mght pose a threat
to public school children

123 The trial court found that defendants have no reason to
bel i eve that any of the thousands of teachers involved in this case
have been involved in inappropriate behavior. Defendants correctly
poi nt out that they did discover m sconduct by a teacher who is a
regi stered sex offender. Perhaps there are others, but defendants
have produced no evidence or even a tip about any specific individual.
Def endants, of course, are not required to prove that there are
teachers that pose a threat to public school children. But when
def endants are unable to provide any basis at all for believing that
such a teacher m ght exist anong the thousands of individuals whose
| egi ti mate expectations of privacy are sought to be i nvaded, the public
interest in disclosure is at best specul ative.

124 Wi |l e the teachers' expectation of privacy nmay be di m ni shed
because the information is avail able el sewhere, the trial court also
found that the availability of the birth dates through other avenues
reduces the need for public disclosure. Federal cases construing
the FO A have so held. See Dobronski v. FCC 17 F.3d 275 (9th Cr
1994); Miltnomah County Med. Soc’y v. Scott, 825 F.2d 1410 (9th Grr

1987). Under this conponent to the bal ancing test, the public interest
i ncreases when there is no other available way to obtain the

informati on and correspondi ngly decreases when “al ternative neans”



of receiving the information exist.® See., e.qg., Dobronski, 17 F.3d

at 280; Miultnomah County Med. Soc'y, 825 F.2d at 1416. Because

def endants do not dispute that the information sought is otherw se
available to them the need for public disclosure is reduced.

125 Fromthe facts presented, the mninmal public interest shown
by def endants does not override the privacy interest of the teachers.
Onh the facts of this case, plaintiffs correctly withheld the teachers’
birth dates fromdefendants and the trial court correctly sustained
t hat action.

CONCLUSI ON

126 The opinion of the court of appeals is vacated and the
judgnent of the trial court is affirmed. Because defendants are not

prevailing parties, their request for attorneys' fees is denied.

James Moel l er, Justice (Retired)

CONCURRI NG

Thomas A. Zl aket, Chief Justice

Stanley G Feldman, Justice

Joseph W Howard, Judge

Vice Chief Justice Charles E. Jones recused hinself in this matter.
Pursuant to Art. 6, Section 3 of the Arizona Constitution, Judge
Joseph W Howard, Arizona Court of Appeals, D vision Two, was
designated to sit in his stead.

MART ONE, Justice, concurring and dissenting in part.

*The availability of the information el sewhere, however, does
not affect the question of whether the information is private.
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127 Ve granted review on the single issue of whether the Carl son
bal anci ng test applies even when the information is avail abl e t hrough
ot her public sources. The court of appeals held that it did not apply,
and we are of the unaninous view that it does. To that extent, |
joinin part | of the court’s opinion.

128 Because the court of appeals held that the Carl son bal anci ng
test did not apply, it did not reviewthe bal anci ng perforned by the
trial court. | would remand to the court of appeals so that it can
decide this issue in the first instance. Since we only granted review
on whether Carlson ought to apply at all, the bal ancing was not at
i ssue here. Instead of remanding, this court chooses to review the
trial court’s balancing on its own. Wile we have the authority to
do that, the issue is conplex enough that we would profit fromits
exam nation by the court of appeals. On subsequent petition for
review, the parties could focus our attention on the bal anci ng i ssue.
My concerns with the majority’s current approach are nmany.

1. Wi le the federal Freedomof Information Act can be hel pful
in other contexts, it is not that hel pful in deciding whether a birth
date raises privacy interests sufficient to overcone the presunption
of open records. Freedomof Infornmation Act cases concerni ng i nvasi ons
of privacy arise under an exenption, 5 U S.C 8§ 552(b)(6), that does
not exist under the Arizona statute. It would be well to focus the
parties’ attention on this distinction.

2. In Cox Arizona Publications, Inc. v. Collins, 175 Ariz.

11, 852 P.2d 1194 (1993), we rather strongly held that once records
are characterized as public, there is a presunption of disclosure
and the burden of overcom ng that presunption falls upon the public
of ficial who seeks to block access. 1d. at 14, 852 P.2d at 1197.

But here, the court says that because KPNX gave no basis for its
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suspicion, the public interest in disclosure is speculative. Ante,
at 12. The result is that we here give greater protection to birth
dates than we gave to police reports in Collins. | would Iike the
parties to explain this result.

3. The weighing here is not easy. There are substanti al
interests on both sides of the question, and if they are evenly
wei ghted, the |legal presunption in favor of disclosure of public
records mght nmake a difference. 1In light of the closeness of the
question, | would nmuch prefer to decide this issue when the parties
have focused on it follow ng a decision by the court of appeals.
129 | would thus remand to the court of appeals for initial

resolution of this issue.

Frederick J. Martone, Justice
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