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MOELL ER Justice
STATEMENT OF THE CASE

11 In this negligence case, the trial court granted sunmary
judgment to the defendant City of Tucson (“City”). The court of
appeals affirnmed, based on the theory that the Gty did not
exerci se control over the |ocation where the accident occurred, and
therefore owed no duty to the infant plaintiff, Jose Sanchez
(“plaintiff”). Because we concl ude that issues of fact exist which
precl ude summary judgnent, we reverse and renand.

FACTS AND PROCEDURAL HI STORY
12 On the night of March 14, 1993, Teresa Barocio, carrying
her eighteen-nonth-old son, plaintiff Jose Sanchez, attenpted to
cross West Ajo WAy, a state route, at its intersection with South
Pandora Avenue in Tucson. They were hit by a vehicle traveling on
the state route. The child was catastrophically injured and is
paral yzed fromthe wai st down.
13 Plaintiff sued the driver of the vehicle, the State of
Arizona (“State”), and the City. Thi s appeal involves only the
claim against the Gty. Plaintiff asserted that the Gty had a

duty to maintain the roadway in a reasonably safe condition and
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that the Cty breached that duty by failing to install a traffic
light at the intersection.

14 The Gty noved for sunmmary judgnent, arguing that it owed
no duty to plaintiff as it did not have the authority to put up
traffic lights on the roadway as the roadway was a state route
mai ntained by the State. In opposition, plaintiff argued that the
facts would support a finding that the Gty and the State exercised
joint control over the accident site, therefore inposing a duty on
the Gty to install a traffic light at the intersection.

15 The City's nmotion for summary judgnent was granted and

the court of appeals affirned. Sanchez v. City of Tucson, 189

Ariz. 429, 943 P.2d 789 (App. 1997). The court of appeals relied

heavily on our case of Harlan v. Gty of Tucson, 82 Ariz. 111, 309

P.2d 244 (1957), to conclude that a city, county or other political
subdi vision of the State owes no duty to prevent injury on a state
route, absent an agreenent with the State in which the entity
assunes such a duty. The court recognized that in the instant case
the State and the Gty had an I ntergovernnental Agreenent (“IGA’),
whi ch created a duty on the part of the Gty to provide routine and
emer gency nmai ntenance on the roadway in question. Sanchez, 189
Ariz. at 431, 943 P.2d at 791. It held, however, that the I1GA did
not inpose a duty on the Gty to nmake inprovenents on the roadway,
such as the installation of traffic lights. 1d. Further, it held

that Arizona Revised Statutes (AR S.) 8§ 28-627(B) prohibited the



Cty frominstalling a traffic light on the roadway absent witten
perm ssion fromthe State. 1d. Accordingly, the court affirnmed
the summary judgnent in favor of the Cty. W granted review and
have jurisdiction pursuant to Ariz. Const. art. 6, 8 5(3), Ariz. R
Civ. App. P. 23, and A RS § 12-120.24.1

| SSUE PRESENTED
16 Whet her the Gty could be found to have assunmed a duty to
plaintiff to construct a traffic light in the area in question by
virtue of its Intergovernnmental Agreenent with the State, its
pattern of joint control over the roadway, and its authorization
fromthe State to construct a traffic |light.

DI SCUSSI ON

l. St andard of Revi ew
17 A trial judge should grant a notion for summary judgnent
“if the facts produced in support of the claimor defense have so
little probative value, given the quantum of evidence required,
t hat reasonabl e people could not agree with the concl usion advanced

by the proponent of the claimor defense.” Onme School v. Reeves,

166 Ariz. 301, 309, 802 P.2d 1000, 1008 (1990). In deciding the
nmotion for summary judgnment, “[t]he evidence of the non-novant is

to be believed, and all justifiable inferences are to be drawn in

There was no cross-petition for review and neither party
preserved any issue presented to, but not decided by, the court of
appeal s pursuant to Ariz. R Cv. App. P. 23. Thus, we deal only
with the single issue presented in this petition for review
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[its] favor.” 1d. at 309-10, 802 P.2d at 1008-09 (quoting from

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. C.

2505, 2513, 91 L.Ed.2d 202, 216 (1986) (citations omtted)). W

review i ssues of summary judgnent de novo. United Bank of Ariz. v.

Allyn, 167 Ariz. 191, 195, 805 P.2d 1012, 1016 (App. 1990).

1. The Issue
18 In deciding this case, we bear in mnd that in negligence
cases, “the rule is wuniformy applied that where different

i nferences can be drawn from uncontroverted facts the case nust be

left to the jury.” Beach v. City of Phoenix, 136 Ariz. 601, 604,

667 P.2d 1316, 1319 (1983) (footnote omtted). Negligence cases
where “jurors mght reach different conclusions fromuncontroverted
facts . : : are generally not appropriate for sunmary

adj udi cation.” Mast v. Standard Gl Co. of Cal., 140 Ariz. 1, 5,

680 P.2d 137, 141 (1984) (citation omtted).
19 A supportable negligence action requires that the

defendant owe a duty of care to the plaintiff. See Bell v.

Smtty's Super Valu, Inc., 183 Ariz. 66, 68, 900 P.2d 15, 17 (App.

1995). A question of duty is “to be decided by the court as a
matter of law” Beach, 136 Ariz. at 604, 667 P.2d at 1319
(footnote omtted).

7110 In Arizona, a nunicipality owes a duty to the public to

keep its streets in a reasonably safe condition. See Gty of

Phoeni x v. Wedon, 71 Ariz. 259, 263, 226 P.2d 157, 160 (1950),




Beach, 136 Ariz. at 602, 667 P.2d at 1317. In this case, if the
City exercised control over the roadway in question, it would owe
a duty to plaintiff to keep it in a reasonably safe condition. See

Martinez v. State, 177 Ariz. 270, 271, 866 P.2d 1356, 1357 (App.

1993). The issue of control or anmount of control, unlike the issue
of duty, is “a question of fact which ordinarily should be left to

the fact finder.” Lewis v. NJ. R ebe Enter., Inc., 170 Ariz. 384,

389, 825 P.2d 5, 10 (1992) (citations omtted). Therefore, whether
the Gty exercised enough control over the roadway to have a duty
to install a traffic light would generally be a question of fact
for the jury.

11 The question before this court is whether plaintiff has
provi ded enough factual evidence to defeat a sunmary judgnent
nmotion on the issue of control. Has plaintiff showm--with all of
hi s evidence believed and all reasonable inferences drawn in his
favor--that a jury could reasonably find that the Cty exercised
sufficient control over the roadway to permt it to install a
traffic light? W now exam ne plaintiff’s argunment in opposition
to sunmary j udgnent.

I1l. Facts in Support of Plaintiff’'s Case

112 Plaintiff’s argunent is that the record created a factua
dispute as to whether the Cty had exercised control over the
section of road involved and had therefore assuned a duty to the

public to keep the roadway reasonably safe by installing a traffic
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light. Plaintiff relies on the relationship between the parties,
i ncluding the | GA nentioned above, to show that the Cty exercised
control over the roadway.

113 Plaintiff has pointed to many acts of the City as proof
of the City's control over the roadway. For the sake of brevity,
we summarize what we feel to be sufficient salient facts to defeat
summary judgnent. Plaintiff presented a 1973 nenorandum fromthe
City's Traffic Engineer, Charles Male, to Frank Brooks, Tucson’'s
Assistant Gty Manager, stating that since the roadway was a state
route, any action to alleviate traffic problens reported in this
stretch of road would require a “joint effort” between the Gty and
the State to develop a “mutually satisfactory” solution. Plaintiff
al so presented a 1979 traffic study conducted jointly by the Gty
and the State to show that the City exercised control over the
r oadway.

114 Moreover, in 1981, the State approved installation of a
traffic light for the intersection in question. The traffic Iight
was to be erected by the Gty with private funds from a devel oper
planning to build a shopping mall in the area. The devel oper |ater
decl ared bankruptcy and the traffic |ight was never installed.
Al t hough the traffic |ight was approved, in part, because of the
expected traffic increase fromthe shopping mall, nothing in the
record indicates either that the approval of the light was

conditional on building the mall or that approval was w thdrawn



when the mall was not built. In other words, it is possible that
the Gty had authority to install a traffic light where the
acci dent occurred but chose not to do so when the private funding
evapor at ed.

115 Plaintiff also relies on the | GA between the Gty and the
State, in effect since 1983, as evidence that the City exercised
sonme control over the roadway at the tine of the accident, thereby
creating a duty to keep the roadway in a reasonably safe condition.
Under Arizona |aw, exclusive control and jurisdiction over state
hi ghways and routes is vested in the State, particularly in the
Arizona Departnent of Transportation (“ADOT”). AR S. 88 28-
104(A), (B)(3) and 28-108(A)(19). The director of ADOI, however,
has the power to relinquish the State’s exclusive control and
jurisdiction, by entering “into agreenents on behalf of the State
with counties, cities, towns or rural districts for the inprovenent
or maintenance of state routes or for the joint inprovenent or
mai nt enance thereof.” A RS 8§ 28-108(A)(18) (as it existed on the
date of the accident, see 1992 Ariz. Sess. Laws 655).

116 In the 1GA, the Gty assuned responsibility for routine
mai nt enance and operation of traffic lights and street |ighting on
specified intersections of state routes within the Gty of Tucson,
but did not assune responsibility for inprovenents. The
intersection involved in this case is not expressly listed in this

agreenent because it contained no traffic |ights. In the |GA,



however, the State and the City agreed that:

Any new installation or any betternent shall be based on

a traffic engineering study conducted, or concurred wth,

by the STATE; and the nutual involvenents shall be

negoti abl e. (enphasi s added).
Plaintiff’s argunment is that the | ast clause of the sentence nade
this IGA a “joint inprovenent” agreenment through which the City
exercised control in determning the need for installation of
traffic lights on state routes in the Cty of Tucson, creating a
duty upon the City to keep the roadways reasonably safe.
117 Plaintiff also presented evidence of a 1995 neeting
(after the accident) at which the installation of a traffic Iight
in that section of the roadway was di scussed (a precise |ocation
had not yet been determ ned). At that neeting, a Cty Counci
menber stated that a solution to the traffic problemon the roadway
had not been worked out, partially because “one governnent or the
other said it wasn’'t working,” referring to the State and the City.
This evidence, even if a discussion of a subsequent renedial

measure, would be adm ssible on the i ssue of control. See Ariz. R

Evid. 407; Manhattan-D ckman Const. Co. v. Shawl er, 113 Ariz. 549,

552, 558 P.2d 894, 897 (1976); Sullins v. Third and Catalina Const.

Partnership, 124 Ariz. 114, 119, 602 P.2d 495, 500 (App. 1979).

118 The court of appeals, relying on Harlan, indicated that
the only manner in which a political subdivision of the State could
assune a duty to the public on a state route would be through an

agreenent. In Harlan, the State was in the process of constructing
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a highway within the Gty of Tucson. 82 Ariz. at 113-14, 309 P.2d
at  246-47. Al though the highway had not been finished, the
frontage roads had been opened to the public. 1d. at 114, 309 P.2d
at 246-247. The Harlan plaintiffs were injured when they entered
two di ps constructed at the intersection of the highway and a city
street. 1d. at 113, 309 P.2d at 246.

119 The State and the Gty had signed an agreenent which
provided that the Gty would assunme responsibility for maintenance
of frontage roads once construction was conplete, but would not
assune responsibility for inprovenents. |d. at 114, 309 P.2d at
246. Under the statutes at the tine, the State could only contract
with another entity for the mai ntenance of state roads, but not for
i nprovenments. 1d. at 116-117, 309 P.2d at 248. The court found
that the agreenment did not give the Cty either the duty or the
right to make the changes necessary to alleviate the dangerous
condition. 1d. at 117, 309 P.2d at 248-49.

120 The Harlan plaintiffs brought up the issue of actual
control. The alleged acts of control included sone nmaintenance
wor k before the accident and aid to the State in changi ng the grade
of the highway after the accident. [d. at 118, 309 P.2d at 249.
Al t hough the court addressed the issue of actual control, it relied
on the witten agreenent between the State and the Gty to resolve
the issue. Under the agreenent, the Gty was to assune mai nt enance

duties only after notice from the State that construction was
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conplete. 1d. Because no such notice had been given, the court
reasoned there could be no liability based on the maintenance
performed by the Gty; wthout notice the naintenance constituted
“the acts of a volunteer which in no way contributed to the
injury.” 1d. at 118-119, 309 P.2d at 250. The court al so reasoned
that the aid in changing the grade after the accident, an
i nprovenent which the Gty was prohibited frommaki ng under the | aw
at the tinme, was a “voluntary act[] without duty in the matter, and
bei ng done after the accident, can furnish no basis for liability.”
ld. at 118, 309 P.2d at 250. The Harlan court held that the
evi dence showed the acts of a volunteer, not soneone potentially
exercising joint control.? ]d. at 118-19, 309 P.2d at 249-50

Harl an should not be read to preclude potential liability for one
who exercises control, but does so in a negligent manner.

121 We believe plaintiff has presented sufficient probative
evidence to raise a factual issue: a jury could reasonably find
that the City exercised control over the roadway as part of its
“joint effort” with the State to alleviate traffic probl ens.

122 Even if a jury finds that the Gty had no right to

exercise control under the I1GA it could alternatively find that

2Al t hough the issue is not before us, it is inportant to note
that the acts of a volunteer, governnental or private, can in fact

lead to liability for negligence. See Barnum v. Rural Fire
Protection Co., 24 Ariz. App. 233, 236-37, 537 P.2d 618, 621-22
(1975); see also W Page Keeton, et al., Prosser & Keeton on the

Law of Torts, 8 56, at 379-82 (5th ed. 1984).
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the Gty in fact exercised control over the roadway and assuned a

duty to the public to keep the roadway in a reasonably safe

condition. See Martinez, 177 Ariz. at 271, 866 P.2d at 1357. See

al so Federoff v. Canperlengo, 626 N.Y.S. 2d 301, 303 (App. 1995);

Nurek v. Town of Vestal, 194 N Y.S. 2d 920, 921-22 (App. 1985). As

we have previously stated,

[“Dluty” 1s not sacrosanct in itself, but only an
expression of the sumtotal of those considerations of
policy which lead the law to say that the particular
plaintiff is entitled to protection.

No better general statenent can be nade, than that the
courts wll find a duty, where, in general, reasonable
men woul d recogni ze it and agree that it exists.

Ontiveros v. Borak, 136 Ariz. 500, 508, 667 P.2d 200, 208 (1983)

(citing WIlliamL. Prosser, Handbook of the Law of Torts, § 53, at

324-27 (4th ed. 1971)).

123 Therefore, the question of whether the Gty had or
exerci sed enough control to be able to install a traffic |light on
the roadway is a question of fact to be decided by a jury.

THE DI SSENT

124 The dissent's disagreenent with the magjority is founded
primarily upon two bases. First, the dissent asserts that because
plaintiff has a claim against the State there is no reason to
permt the jury to consider evidence of the City's negligence. W

di sagr ee.
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125 Under the Uniform Contribution Anong Tortfeasors Act
(UCATA), A RS 88 12-2501 to 12-2509, each tortfeasor in a
personal injury action is liable only for his or her share of

faul t. See ARS 8§ 12-2506(A); see also Aitken v. lIndustrial

Commin of Arizona, 183 Ariz. 387, 392, 904 P.2d 456, 461 (1995).

Under UCATA, the State can name nonparties at fault and have the
trier of fact apportion liability anong them thus reducing the
anmpunt recoverable fromthe State. See A RS 8 12-2506(A). In
fact, after the trial court in this case granted the City’'s notion
for summary judgnent, the State nanmed the City a nonparty at fault
pursuant to Rule 26(b)(5) of the Arizona Rules of Cvil Procedure
and AR S. 8§ 12-2506(B). The State, when it settled, was only
paying for its share of fault, not that of any other tortfeasor.

See AR S. 8 12-2506; see also Genstar Ltd. v. Ernst & Young, 185

Ariz. 493, 507-08, 917 P.2d 222, 236-37 (1996) (citations onitted).
Thus, under AR S. 8§ 12-2506(B), recovery on a claimor settlenent
of a claim against one tortfeasor does not nake an injured
plaintiff whole if there are other tortfeasors. The dissent's
assertion that UCATA is not applicable is based on the assunption
that the State is wholly responsible for plaintiff's injuries.
However, we have concluded that there is an issue of fact wth
respect to the Cty's liability.

126 Second, the dissent would hold that “[t] he exi stence of

a legal duty is dictated by the legal right to control rather than
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the exercise of control.” Dy ssent at § 30. Under this theory, the
Gty (or any other entity) cannot be held liable for an accident on
a state route even though it exercised control over the state
route, because it did not have “legal control” over the state
route. W believe such an approach overlooks the factual realities
such as those presented in this case and unduly restricts the cl ass
of those having “legal control” only to those who are expressly
granted control by statutory or intergovernnental contractual
provisions. See A RS § 11-952. Under the dissent's view, we
again note that under UCATA, the State could, in such a case, nane
the entity exercising control as a nonparty at fault and reduce its
l[iability, conceivably to nothing, foreclosing injured plaintiffs
fromany recovery fromthe entities who had negligently exercised
total or partial control over the road.

127 In support of its argument, the dissent relies on the
court of appeals' Mrtinez case, which we have previously cited.
The di ssent argues that Martinez does not support a clai magainst
a governnental entity exercising control over a roadway over which
the entity has no fornmal, legal right of control. W adhere to our
reading of Martinez. It reversed a directed verdict in favor of
t he county because the county assunmed and exercised control over a

road on private property that had originally been created by the
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State.?

128 We believe Martinez supports our conclusion that a
governnental entity which exercises control over a roadway, even
though it has no statutory or express contractual right of or duty
to control the roadway nay, in appropriate circunstances, be held
liable for negligence in the exercise of that control. Thi s
assures that those entities which have been negligent cannot avoid
l[tability for their actions by passing on those costs to entities
that have legal control. This conclusion also assures that
negligently injured plaintiffs are not left wthout a renedy
agai nst those who have negligently exercised control over public
roads.

DI SPCSI TI ON

129 That portion of the opinion of the court of appeals
dealing with the Cty's duty is vacated, and the sumary judgnent
of the superior court is reversed. This case is remanded to the

trial court for further proceedings consistent with this opinion.

Janes Meller, Justice

vartinez went on to reverse a sumary judgnent for the State,
ruling that whether the State could be held liable for its failure
to warn, on its State-controlled road, of the upcom ng danger on
the county-controlled road was a question for the jury. 177 Ariz.
at 272, 866 P.2d at 1358.
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CONCURRI NG

Thomas A. ZIl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Justice Stanley G Feldman recused hinself and did not participate
in the determ nation of this case.

MART ONE, Justice, dissenting.

130 Until today, absent an intergovernnental agreenent to the
contrary, Arizona |law inposed exclusive liability on the state for
state highways. | would not change existing law to inpose
liability on the city for a road that is not its own. The
exi stence of a legal duty is dictated by the legal right to control
rather than the exercise of control. |In this case, only the state
had the legal right to control. The state thus has the |legal duty.
Wiile the state and the city could have entered into an agreenent
to give the city the legal right to control, no such agreenent was
ever made. By allow ng the existence of a legal duty to be driven
by a fact specific inquiry into the exercise of control, we |ose
predictability and certainty in the |law wi thout any countervailing
benefit to an injured party.

131 The injured party already has a cause of action against



the state for conditions on a state road. Under the majority
approach, which looks to the issue of control or anmount of control,
rather than the legal right to control, the answer to the question
of whether one entity has any liability for circunstances on
another entity’'s road will be “it depends upon the facts.” But
existing law ties the existence of a legal duty to the |legal right
to control, so that the answer to the question is predictable and
certain--the state is responsible for state roads unl ess otherw se
prescri bed by an express intergovernnmental agreenment which did not
exi st here.

132 Under existing statutes and cases, both the trial court
and the court of appeals correctly applied our law in granting and
affirmng summary judgnment in favor of the city. Absent an
i ntergovernnent al agreenent that provides otherw se, state hi ghways
are the exclusive responsibility of the state. A R S. 88 28-

104(A), 28-108(A)(18), and 28-108(A) (19). In Harlan v. Gty of

Tucson, 82 Ariz. 111, 309 P.2d 244 (1957), we held that a city does
not have a duty in tort when it does not have jurisdiction or the
legal right to control a dangerous condition on a roadway. Harlan
cannot be distinguished from this case and, while the majority
di scusses it, it just rejects it wthout offering sufficient
reasons to do so. Ante, at § 20.

133 Under the intergovernnental agreenent that did exist

between the city and the state, the state is responsible for the
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construction of betternents. Traffic signals were specifically
addressed--they woul d “be covered by separate agreenent.” But the
city and the state never entered into any such agreenent.

134 How then does the mmjority reach the conclusion that
summary judgnent was | nappropriate? It first states that a
muni ci pality owes a duty to the public to keep its streets safe.
Ante, at § 10. But this is not in dispute. This was not a city

street. It then says that if a city exercises control over a

roadway it owes a duty. 1d. But the case the mpjority (conpare

ante, at ¢ 10 wth ante, at 9 27) cites in support of this

proposition, Martinez v. State, 177 Ariz. 270, 866 P.2d 1356 (App.

1993), had nothing to do with conditions on a road owned by the
state. In Martinez, the county was held liable for conditions on
a private citizen’s |land where the county used that land for a
county road. Obviously the county should be liable for a county
road that it places over private property. But here, the city did
not place its road over state property. This is a state road and
under our statutes, the state has exclusive |egal responsibility
for it. Finally, the magjority says that the issue of control is a
question of fact for the jury. Ante, at § 10. But the issue is
the legal right to control, not the exercise of control. The
majority thus reaches its conclusion by assuming its validity.

135 That portion of the intergovernnental agreenent cited by

the majority, and characterized by Sanchez as a “joint inprovenent”
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agreenent, ante, at Y 16, does not inpose a |legal obligation on the
city to install a traffic light. It just candidly acknow edges
that the city and the state did not address the issue and it would
be the subject of future negotiation which never occurred. The
fact that the state was willing to grant consent to the city to
install a light when a devel oper would pay for it does not alter
the fact that the state was ultinmately responsible. The city had
no duty to put the light up once the devel oper’s funds di sappear ed.
That duty, and the financial obligation that flowed fromit, was
al ways the state’s.

136 The mpjority’'s reference to UCATA begs the question.
UCATA only applies when a party is at fault. The City of Tucson
cannot be a nonparty at fault under UCATA because under that act
““fault’ nmeans an actual breach of a legal duty,” ARS § 12-

2506(F)(2). Under Harlan, the city is not a tortfeasor because it

owes no legal duty to the plaintiff to erect a traffic signal
Therefore, the state could not name the city as a nonparty at fault
because the state would be 100%liable for the injury caused by its
conduct. Thus the mpjority’s hypothetical that the state could
name the city as a nonparty at fault and reduce its liability to
not hing, ante, at Y 26, evaporates.

137 Until now, our law in this area was clear. Absent
express agreenents to the contrary, the state was responsi ble for

state hi ghways, the county was responsible for county hi ghways, and
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the city was responsible for city roads. But today, an entity
m ght becone |iable for sone other entity’ s highway even when it is
the financial obligation of the other entity to inprove the road.
In Harlan, we understood this to be bad public policy. W said:

[1]n weighing the various policies involved in
the construction of state highways, our
| egislature . . . felt that the duty to the
traveling public could best be served . . . by
pl aci ng exclusive control in one agency, the
state hi ghway departnent, rather than having a
dual control within city Ilimts where
conflicting policies and di vi ded
responsibility could possibly retard their
opti mum devel opnent.

Harlan, 82 Ariz. at 119, 309 P.2d at 250.
138 Because | believe that Harlan continues to express a
proper understanding of a Ilegislative allocation of |[egal

responsibility, | respectfully dissent.

Frederick J. Martone, Justice
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