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Jones, Vice Chief Justice

11 In this case we interpret and apply AR S. 8§ 13-4433(A)
pertaining to pretrial witness interviews by defendants and their
counsel .1 We have jurisdiction pursuant to article 6, section
5(3) of the Arizona Constitution and Rule 8(b) of the Arizona Rul es
for Special Actions.

Facts and Procedural Hi story

12 Def endant Janmes M Chanplin, Jr., was charged with six
counts of serious crimnal ni sconduct: Counts | and 1V, sexua
conduct with a mnor; Counts Il, 11l and V, nolestation of a child;

and Count VI, public sexual indecency. Qur review deals with four
of those counts, I, Il, Vand VI, commtted during three separate
i ncidents against three victins -- Al ejandro and Jonat han, m nors,
and Shelley, an adult. The particular date on which each incident
occurred is critical to our analysis.

13 Counts | and VI: On August 4, 1996, defendant is alleged
to have touched Alejandro inproperly in a novie theater in the

presence of Shelley, who may have w tnessed the conduct. Alejandro

! The court also granted review of a separate question --
whet her the trial court abused its discretion or acted arbitrarily
or capriciously by refusing to remand the indictnent to the grand
jury for redetermnation of the issue of probable cause. W have
reviewed the entire record and have determ ned to deny review of
that issue as having been inprovidently granted.
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was the named victimof the crinme of sexual conduct with a m nor
(Count 1), and Shelley was identified as victimof the crinme of
publ i c sexual indecency (Count VI).

14 Count I1: On Septenber 15, 1996, defendant is alleged to
have touched Alejandro inproperly in a novie theater in the
presence of Jonathan, who may have w tnessed the conduct. As a
result, Al ejandro was again naned the victimof the crine of sexual
conduct with a mnor (Count I1).

15 Count V. On a day between June 1 and July 28, 1996,
defendant is alleged to have touched Jonathan inproperly in a novie
theater in the presence of Alejandro, who nmay have w tnessed the
conduct. On this occasion, Jonathan was nanmed the victimof the
crime of child nolestation (Count V).

16 After learning that Al ejandro, Jonathan, and Shelley
woul d not submt to pretrial defense interviews, defendant filed a
nmotion to conpel depositions with the trial court. The trial court
denied the notion, believing that the three prospective w tnesses
were protected against pretrial discovery as victins under A R S
8 13-4433(A). Defendant filed a special action in the court of
appeal s, which declined jurisdiction in an order dated March 18,

1997. Defendant then filed a petition for review in this court.



We granted review in order to provide guidance under article 2
section 2.1 of the constitution and to apply section 13-4433(A) to
the facts of this case.

The | ssue

Whet her the trial judge erred in failing to order
pretrial defense interviews of Alejandro, Jonathan, and
Shel l ey under the terns of Rule 15.3 of the Arizona Rul es
of Crimnal Procedure and AR S. 8 13-4433(A).

Di scussi on
17 Def endant w shes to conduct wtness interviews of
Al ej andro, Jonathan, and Shelley: Alejandro, regardi ng defendant’s
al | eged conduct agai nst Jonat han on a day between June 1 and July
28, 1996, and regarding his perception of Shelley’'s ability to see
def endant’ s al | eged conduct agai nst hinself (Al e andro) on August 4,
1996; Jonathan, regarding defendant’s alleged conduct against
Al ej andro on Septenber 15, 1996; and Shell ey, regarding defendant’s
al | eged conduct agai nst Al ej andro on August 4, 1996. Def endant argues
that these are not victiminterviews, but are witness interview and
that no question posed will touch upon alleged crimnal conduct of
whi ch the particular interviewee is also a naned victim This, he
contends, should be permtted under the | anguage of Rules 15.3(2)
and 39(b), Arizona Rules of Oimnal Procedure; article 2, section

2.1 of the Arizona Constitution; and AR S. 8§ 13-4433(A).
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18 Arizona Rule of Crimnal Procedure 15.3 states in part:

a. Availability. Upon notion of any party or a
witness, the court may in its discretion order the
exam nation of any person except the defendant and those
excluded by Rule 39(b) upon oral deposition under the
foll ow ng circunstances:

(2) A party shows that the person’s testinmony is
material to the case or necessary adequately to prepare
a defense or investigate the offense, that the person was
not a witness at the prelimnary hearing or at the
pr obabl e cause phase of the juvenile transfer hearing,
and that the person will not cooperate in granting a
personal interview.

Thus, a trial judge may, in the exercise of sound discretion, order
the deposition of an uncooperative wtness, subject to the
limtations of Rule 39(b). Rule 39(b) protects victins: a victim
has the “right to refuse an interview, deposition, or other
di scovery request by the defendant, the defendant’s attorney, or
ot her person acting on behalf of the defendant.” Ariz. R Oim P

39(b)(11). The rule was pronulgated by this court in 1989, one
year before the Arizona Constitution was anended to include the
Victims’ Bill of Rghts, Aiz. Const. art. 2, 8 2.1 (the
Amendnment), and three years before the |egislature enacted the
i npl enenting statute:

A. Unless the victimconsents, the victimshall not be
conpelled to submt to an interview on any matter,
including a charged crimnal offense wtnessed by the
victimthat occurred on the sane occasion as the of fense
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against the victim that is conducted by the defendant,
the defendant’ s attorney or an agent of the defendant.

A RS 8 13-4433(A) (enphasis added).

19 Wil e Rule 39(b)(11) does not contain the “sane occasion”
l[limtation and thus on its face would provide broader victim
protection than section 13-4433(A), the latter provision was
enacted pursuant to the constitutional grant of |egislative power
set forth in the Amendnent.?

110 Def endant argues that section 13-4433(A) accords “victind
protection to crime witnesses only if the witness was also the
victimof an offense commtted by defendant “on the sane occasion.”
Consequent |y, defendant contends that because the crinmes charged
occurred on separate occasions, he is entitled to interview
Jonat han regarding conduct Jonathan may have w tnessed agai nst
Al ej andro under Count 1I, and to interview Al ejandro regarding
conduct Al ejandro may have w tnessed agai nst Jonat han under Count
V.

111 Def endant appears to concede that this interpretati on would

“The i npl enenti ng power given the legislature in the Victins’
Ri ghts Arendnent did not transfer to the legislature the power to
enact all procedural and evidentiary rules in crimnal cases.
Rat her, the legislative power extends only so far as necessary to
protect rights created by the Anmendnent itself, and not beyond.
Slayton v. Shummay, 166 Ariz. 87, 92, 800 P.2d 590, 595 (1990).
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not bring about an interview with Shelley under Count | regarding
al | eged conduct she w tnessed agai nst Al ej andro on August 4, or with
Al ej andro under Count VI regarding Shelley’'s ability to perceive that
conduct, because both Shelley and Al ej andro, though w tnesses, were
also identified as victins of the offenses commtted by defendant
on August 4, i.e., “the sane occasion.” Defendant neverthel ess nakes
an argunent that because the charge under which Shelley is a victim
(public sexual indecency, a class 1 m sdeneanor) is | ess serious than
the charge under which Alejandro is a victim (sexual conduct with
a mnor, aclass 2 felony) and because Shell ey and Al ej andro are both
material witnesses of this incident, the court should allow these
interviews as well. W reject this argunent as contrary to the plain
meani ng of the statute.

112 In contrast, the state argues that the |anguage of
section 13-4433(A), precluding victiminterviews “on any matter,”
permts a victim who may on another occasion wtness separate
crimnal conduct by the sane defendant, to refuse an interview even
as to the separate conduct. It argues that the clause “including
a charged crimnal offense witnessed by the victimthat occurred on
the same occasion as the offense against the victinf is nerely a

category included within the broad sweep of “any matter.” The



state thus contends that a person who is the defendant’s victimone
day may properly refuse an interview as to conduct by the sane
def endant whi ch he or she wi tnesses agai nst another victim another
day.

113 To support its argunent, the state cites State ex rel.
Rom ey v. Superior Court, 184 Ariz. 409, 909 P.2d 476 (App. 1995).
In that case, the defendant/real party in interest, Cunni ngham
struck Munjas’ car while driving drunk; Cunni ngham was charged with
driving under the influence. ld. at 410, 909 P.2d at 477. The
gquestion was whether Munjas was a “victini within the nmeani ng of
A.R S. 8 13-4433(A) even though he was not a nanmed victimof any
charged offense. 1d. The court held that Miunjas was a victimfor
purposes of the statute and had the right to refuse a defense
interview Id. at 411, 909 P.2d at 478.

114 The state argues in the instant case that Ronl ey stands
for the proposition that the definition of “victinm is not limted
to nanmed victinms of a specified count and that this court should
apply a broad definition to the term*®“victini and hold that while
sone witnesses may not be victins as to particul ar charges about
whi ch defendant w shes an interview, they should nonethel ess be

afforded “victint status if they were victins of other crines by



the sanme defendant on other occasions. Accordingly, the state
bel i eves pretrial defense interviews should be precluded with such
W t nesses on any subj ect.

115 We view as unsound the state’s reading of the statute.
When construing statutory |anguage, we customarily follow the
principle that if the language of the statute is plain and
unanbi guous, we |l ook no further. State v. WIllians, 175 Ariz. 98,
100, 854 P.2d 131, 133 (1993). The nore sensible reading is that
the legislature inserted the “sanme occasion” clause with intent to
nmodi fy the phrase “on any matter.” The clause cannot logically be
read as extending victimprotection to those who witness crim nal
behavi or but who are not victimzed by it. W think the provision
constitutes a clear statenent that nultiple victins of a crimnal
offense conmtted in a single incident, i.e., “on the sane
occasion,” are entitled to protected victim status under the
Amendment . But the corollary is equally clear. A victim of a
crimnal offense commtted on one occasi on does not gain expanded
victimprotection sinply by witnessing a separate offense commtted
by the sane defendant on a different occasion.

116 Interpreting statutory |anguage requires that we give

nmeani ng to each word, phrase, clause, and sentence within a statute



so that no part will be superfluous, void, contradictory, or
i nsignificant. State v. Tarango, 185 Ariz. 208, 212, 914 P.2d
1300, 1304 (1996). The state’s interpretation would render the
“sanme occasion” clause superfluous and would cause us to violate
the established rule of construction, expressio unius est exclusio
alterius —the expression of one or nore itens of a class indicates
an intent to exclude omtted itens of the same class. State v.
Roscoe, 185 Ariz. 68, 71, 912 P.2d 1297, 1300 (1996); see also Pinma
County v. Heinfeld, 134 Ariz. 133, 134, 654 P.2d 281, 282 (1982).
It is thus significant that the | egislature addressed situations in
whi ch potential w tnesses were victimzed on the sane occasion, yet
failed to nention situations in which potential w tnesses may have
been victimzed on separate occasions. Because the latter class of
i ncidents was not expressed, it follows that the legislature did
not intend its inclusion within the protected category.

117 W note also that State ex rel. Romley is inapposite. In
t hat case, Munjas was afforded “victini status because the court
found that “[a]lthough Cunni ngham only danaged Munjas’ car rather
than Munjas personally, the crine of DU was nonetheless commtted
against him” 184 Ariz. at 411, 909 P.2d at 478 (enphasis added).

There was but one incident, i.e., one offense on a single occasion
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about whi ch Munjas coul d have been interviewed, and the court found
that the crinme commtted during that incident was effectively
conmmtted against him The situation in the instant case is quite
different. Here, we have nmultiple counts and nultiple victins on
t hree separate occasions, and the issue is sinply whether wtnesses
shoul d be given victimprotection as to all counts, even though not
identified as victins in all counts.

118 We think the logical interpretation of section 13-4433(A)
is that a person who witnesses a crine against others and is al so
victimzed by the sane defendant on the same occasion gains
protected “victini status and may not be conpelled to grant a
pretrial defense interview as to the offense in question. But the
victimof crinme #1 who is a witness but not a victimof crinme #2,
coomitted by the sane defendant on another occasion, may be
conpelled to grant an interview regarding crine #2. St at ed
differently, those who are not victins but nerely wtnesses of
particular crimnal behavior, though perhaps victinms of other
behavior by the sanme defendant on separate occasions, nay be
interviewed as to the forner but not the latter.

119 Wiere the interview consists only of behavior w tnessed,

the potential for trauma is attenuated, the interviewee is not
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considered “the victinf as to that offense, and the need for
protection is nuch di m nished.

120 The Victins’ Bill of Rights, Ariz. Const. art. 2, § 2.1,
was adopted and its statutory inplenmentation enacted (AR S. § 13-
4433(A)) to provide crine victine with “basic rights of respect,
protection, participation and healing of their ordeals.” 1991
Ariz. Sess. Laws ch. 229, §8 2. However, nothing in the Victins’
Bill of R ghts or section 13-4433 supports the argunent that
victinms have a blanket right to be shielded fromall contact with
def endants or their attorneys until the tine of trial. See, e.g.,
State ex rel. Dean v. Cty Court, 173 Ariz. 515, 516-17, 844 P.2d
1165, 1166-67 (App. 1992) (holding that alleged victim may be
conpelled to testify at pretrial hearing). W believe that today’s
interpretation of section 13-4433(A) strikes a proper balance
between the victims right to be free fromretraumati zati on during
the pretrial process and preserving the defendant’s ability to
di scover and present evidence in his or her defense.

121 Applying our interpretation of section 13-4433(A) to the
facts of this case, we conclude that the trial judge may order (1)
a defense interview of Al ejandro pursuant to Count V as to conduct

Al ej andro may have w tnessed against Jonathan on a date between
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June 1 and July 28, 1998, and (2) a defense interview of Jonathan
pursuant to Count Il as to conduct Jonathan may have w tnessed
agai nst Al ejandro on Septenber 15, 1996. Neither interview should
touch upon matters relating to the victimzation of either wtness
on ot her occasi ons.
122 Further, defendant is not entitled to interview Shelley
regardi ng conduct Shelley may have w tnessed agai nst Al ejandro on
August 4, 1998, nor is defendant entitled to interview Al e andro
regarding Shelley' s ability to perceive his (Alejandro’s) victimzation
on the sanme occasion. On that “occasion,” both Al ejandro and Shel | ey
are identified as victins of the same conduct.
123 As a concluding rem nder, we note that any person
accorded “victint status under article 2, section 2.1 of the
constitution may neverthel ess waive the protections by voluntarily
consenting to a pretrial interview at the request of the defendant
or his attorney.

Di sposition
124 W hold that the trial court, pursuant to AR S. § 13-
4433(A), may order depositions of persons who w tness but are not
victins of crimnal conduct, even though such persons may have been

victins of other offenses coomtted by the sane defendant on other
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occasi ons. W dismss as inprovidently granted the separate
guestion whether the trial court abused its discretion by refusing
to remand the indictnment to the grand jury for redeterm nation of
the issue of probable cause. The case is remanded to the tria

court for further proceedi ngs consistent with this opinion.

Charles E. Jones, Vice Chief Justice

CONCURRI NG

Thomas A. ZIl aket, Chief Justice

Stanley G Fel dman, Justice

Frederick J. Martone, Justice

Janes Mbeller, Justice (retired)
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