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MART ONE, Justice.
11 These are certified questions from two panels of the
United States Court of Appeals for the Ninth Grcuit in which the
primary inquiry is whether petitions for review or petitions for
post-conviction relief are appeals within the neaning of Rule
32.1(f), Ariz. R Cim P. W hold that they are not.

. Certification Oders

A. Mbreno v. Gonzal ez

12 Moreno’ s federal habeas corpus petition is now before the
Ninth Crcuit. That court needs to know whether Mdreno is barred
frompresenting his clains to the state courts at this tine.

13 The order of certification stated these facts. The
Arizona Court of Appeals affirmed Moreno’ s conviction and sentence.
Moreno did not file a petition for review of that decision in this
court. Nor did he file a petition for post-conviction relief in

the superior court. He did file a habeas petition in this court



whi ch we deni ed. Based upon these procedural facts, the N nth
Crcuit certified the follow ng two questions:

(1) May Moreno raise his clains pursuant to

Rule 32.1(f) by alleging that his failure to

file atinmely petition for review or a Rule 32

petition was without fault on his part?

(2) Does any mandatory rule of state | aw bar

Moreno fromraising his clains at this date?

B. Bi nford v. Rhode

14 Bi nford’ s federal habeas corpus petition is before a
separate panel of the Ninth Crcuit. That court wants to know if
Binford can still present two of his clains to the state courts.
15 The order of certification stated these relevant facts.
Binford s judgnment of conviction pursuant to a plea agreenent was
affirnmed on direct appeal to the Arizona Court of Appeals. Binford
did not file a petition for review of that decision in this court.
He did file a petition for post-conviction relief in the trial
court under Rule 32, Ariz. R Gim P. The trial court resentenced
Binford but denied relief on the two clains at issue here. Wile
the Arizona Court of Appeals affirmed Binford s resentencing,
Binford did not file a petition for reviewin the court of appeals
fromthe denial of his other two clains by the trial court (the
i neffective assistance and unintelligent plea clainms). Binford s
petition for reviewto this court fromthe affirmnce by the court
of appeals of his resentenci ng was deni ed.

16 Based upon these stated facts, the Nnth Crcuit



certified the followng two questions:

(1) May Binford raise his ineffective

assistance of trial counsel and unintelligent

plea clainms by alleging, pursuant to Rule

32.1(f), that the failure to file a tinely

petition for review was without fault on his

part?

(2) Does any mandatory rule of state | aw bar

Bi nford from raising hi s i neffective

assistance of trial counsel and unintelligent

plea clains at this date?
17 We accepted jurisdiction of the two certified questions
in Mreno and the two certified questions in Binford, consolidated
them for all purposes, solicited supplenental briefs, and heard
oral argunment.

1. Resolution
A Questions One

18 Under both certification orders, we are to assune that
but for the possible applicability of Rule 32.1(f), Ariz. R Crim
P., Moreno’s and Binford’s clainms are either precluded under Rule
32.2, or are untinmely under Rule 32.4. Under Rule 32.2(b), the
precl usi on provisions of Rule 32.2(a) do not apply to a clai mbased
on Rule 32.1(f). And, under Rule 32.4(a), an untinely notice may
be based on Rule 32.1(f).
19 Under Rule 32.1(f), a petition for post-conviction relief
is avail abl e where:

The defendant’s failure to appeal from the

j udgnent sent ence, or both wthin the
prescribed time was wthout fault on the



defendant’s part.

110 Question nunber one in Mireno asks whether a petition for

review to this court or a petition for post-conviction relief in
the trial court are “appeals” within the neaning of this rule.
Question nunber one in Binford asks whether a petition for review
to the Arizona Court of Appeals from a denial of a petition for
post-conviction relief inthe trial court is an “appeal” within the

meani ng of this rule.

111 W focus on the text and the structure of our rules taken
as a whole. The words of Rule 32.1(f) are “appeal from the
j udgnent, sentence, or both within the prescribed tine.” Rule 31,

Ariz. R Cim P., governs the procedure for appeals from the
superior court. Rule 31.1, Ariz. R Cim P. A judgnment under
Rule 26.1(a), Ariz. R Oim P., neans an adjudication of guilty or
not guilty based upon a verdict, plea, or finding. Under Rul e
26.1(b), a sentence is the pronouncenent of the penalty inposed
upon the defendant after a judgnent of guilty. Rule 31.3, Ariz. R
Ctim P., fixes the tinme for taking an appeal. “The prescribed
time” as used in Rule 32.1(f) neans the tinme prescribed by Rule
31.3. This is confirmed by the cross-reference to Rule 32.1(f) in
Rule 31.3(b),(“[a] notice of delayed appeal shall be filed within
20 days after service of an order granting a del ayed appeal under
Rule 32.1(f).").

112 In contrast, a petition for reviewto this court froma



decision of the court of appeals is defined by Rule 31.19, Ariz. R
Crim P. It is discretionary, not an appeal. Nor is it froma
judgment or sentence. It is a petition fromthe decision of the
court of appeals. Unlike Rule 31.3(b), it does not cross-reference
Rul e 32.1(f). The text and structure of our rules support the
conclusion that “appeal” as used in Rule 32.1(f) means appeal of
right under Rule 31.

113 That we neant direct appellate review under Rule 31 when
we used the word “appeal” in Rule 32.1(f) is also supported by our
prior cases which squarely define the nature and scope of
di scretionary review by petition for review in this court. See

State v. Sandon, 161 Ariz. 157, 777 P.2d 220 (1989); State v.

Shattuck, 140 Ariz. 582, 684 P.2d 154 (1984). Once a defendant has
exercised his right to direct appeal, further reviewin this court
shoul d “not be sought as a matter of course.” Rule 31.19, Ariz. R
Ccim P., 17 ARS., cnm. to 1983 anendnent. The petition for
review here is the state analog to the petition for certiorari in
the United States Suprenme Court. Thus, notw thstanding the

decisions in Harnon v. Ryan, 959 F.2d 1457 (9th Gr. 1992) and

Jennison v. Goldsmth, 940 F.2d 1308 (9th Cr. 1991), we would not

have encouraged discretionary filings by including a petition for
reviewwthin Rule 32. 1(f).
114 So, too, a petition for review to the court of appeals

from the decision of the trial court on a petition for post-



conviction relief is determned by Rule 32.9(c), Ariz. R Cim P.
It also is not an appeal but is discretionary. Rul e 32.9(f);

State v. Smth, 184 Ariz. 456, 459, 910 P.2d 1, 4 (1996). And, it

is not froma judgnent or sentence, but fromthe final decision of
the trial court on the petition for post-conviction relief. Rule
32.9(c). In contrast to Rule 31.3(b), Rule 32.9(c) does not cross-
reference Rule 32. 1(f).

115 Simlarly, a petition for post-conviction relief under

Rule 32 is not a direct appeal from a judgnment under Rule 31. A

Rule 32 petitionis a collateral attack on a judgnent. It is post-
conviction relief “other” than an appeal. Rule 32, Ariz. R Cim
P

116 The certification orders acknow edged our use of the word

“appeal” but noted that Rule 32 refers to “defendant” rather than
“petitioner.” Wile we may not fully understand this distinction,
we note that under Rule 32.3, Ariz. R Cim P., a petition for
post-conviction relief under Rule 32 ®“is part of the original
crimnal action and not a separate action.” It is thus quite
natural to refer to the convicted person as the defendant under
t hese circunst ances.

117 The certifying courts also noted that Rule 32.2(b)
alludes to the possibility that a Rule 32.1(f) claim could be
raised in a successive or untinely petition. VWile we may not

fully understand the inport of this observation, we do not see how



allowng Rule 32.1(f) clains to be exceptions to the usual rules of
preclusion and tineliness bears on the question of whether the word
“appeal ” neans “appeal .”

118 We hold that a petition for reviewto this court froma
deci sion of the court of appeals, or a petition for review to the
court of appeals fromthe decision of the trial court on a petition
for post-conviction relief are not “appeals” wthin the neaning of
Rule 32.1(f), Ariz. R Cim P. W also hold that a Rule 32
petition for post-conviction relief in the trial court is not an
“appeal” within the nmeaning of Rule 32.1(f), Ariz. R Cim P.1
“Appeal” as used in Rule 32.1(f) neans appeal under Rule 31.

119 Applying our holding to these facts, we answer question
number one in Mixreno as follows. Mreno may not raise his claim
pursuant to Rule 32.1(f) because neither a petition for reviewto
this court fromthe decision of the court of appeals nor a Rule 32
petition are appeals within the neaning of Rule 32.1(f).

120 We answer question nunber one in Binford as foll ows.

Binford may not raise his ineffective assistance of trial counsel

! Both Moreno and Binford had direct appeals to the Arizona
Court of Appeals. Thus, neither were pleading defendants at a tine
when our rules were anended to replace the direct appeal with a
petition for post-conviction relief for such pleadi ng defendants.
We have said that a petition for post-conviction relief for such
pl eadi ng defendants is “anal ogous to a direct appeal for a pleading

defendant.” State v. Smth, 184 Ariz. 456, 458, 910 P.2d 1, 3
(1996). Because it is not presented by these cases, we do not
deci de whether the use of the word “appeal” in Rule 32.1(f) is

broad enough to include that unique anal ogous right.

8



and unintelligent plea clains under Rule 32. 1(f) because a petition
for review to the court of appeals fromthe denial of a petition
for post-conviction relief in the trial court is not an appea
within the neaning of Rule 32.1(f). Although he was a pl eading
def endant, he was so at a tinme when he had a right to direct
appeal , and he exercised that right. And he further exercised his
right to file a petition for post-conviction relief.
B. Questions Two

121 Question one in each of the certification orders is
specific enough for us to answer based upon the facts certified.
But question two in each of the certification orders is unlimted
in nature. They ask whether any mandatory rule of state |aw bars
Moreno’s and Binford’ s clains. W are left to generalize wthout
particular focus. W thus cannot answer these questions
categorically, but in an effort to assist the court, share the
fol |l ow ng observati ons.

122 The certification orders in both cases allude to the fact
that Rule 32 was anended effective Septenber 30, 1992. Because
Rule 32.4(a) requires that in noncapital cases the notice of post-
conviction relief be filed wwthin 90 days of the entry of judgnent
and sentence or within 30 days of the order and mandate affirmng
t he judgnent and sentence on direct appeal, whichever is |ater, the
unstated assunption in questions one was that unless Rule 32.1(f)

applied, (and we have held that it does not), petitions for post-



conviction relief inthe trial court would be untinely. Qur order
promul gating the 1992 anmendnents nade them “applicable to all post-
conviction relief petitions filed on and after Septenber 30, 1992,
except that the time limts of 90 and 30 days inposed by Rule 32.4
shal |l be inapplicable to a defendant sentenced prior to Septenber
30, 1992, who is filing his first petition for post-conviction
relief.” 171 Ariz. XLIV (1992). Al though Binford was sentenced
bef ore Septenber 30, 1992, he filed a petition for post-conviction
relief (and indeed his failure to petition for review fromthat was
t he subject of his question one) and thus he could not nowfile a
first petition for post-conviction relief.
123 In contrast, the certified order in Mdreno does not tel
us when he was sentenced, but it does tell us that he “never filed
a post-conviction petition.” O-der of June 23, 1997, at 7108. |If
Moreno was sentenced before Septenber 30, 1992, and has never filed
a petition for post-conviction relief in the superior court, then
it my well be that a first petition for post-conviction relief
filed even at this late date would not be untinely, despite the
unavailability of the exception afforded by Rule 32.1(f). o
course, his clains may nevertheless be precluded under Rule
32.2(a), even if not untinely. These issues are sinply not before
us.

[T,

124 Havi ng answered questions one of each certification order

10



and having been unable to answer the nore general questions two,
the clerk shall send our witten opinion to each of the certifying

courts and the parties pursuant to A RS 8§ 12-1867.

Frederick J. Martone, Justice

CONCURRI NG

Thomas A. ZIl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

Philip E. Toci, Judge

Justice Janmes Moeller (retired) did not participate in the
determnation of this matter. Pursuant to art. 6, 8 3 of the
Arizona Constitution, Judge Philip E. Toci, Chief Judge of the
Arizona Court of Appeals, Dvision One, is designated to sit in his
st ead.
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