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GERBER J.
11 Thi s appeal raises the single Euclidean! question whet her

a rezoning ordi nance adopted by the city of Kingman is a | egislative

! See Village of Euclid, Ohio v. Ambler Realty Co., 272 U.S. 365 (1926).



act subject to referendumor, on the other hand, nerely an adm ni stra-
tive act and hence not referable. After the trial court ruled that
the rezoning was legislative and therefore referable, the proponent
of the rezoning ordinance, Kiersten S. Fritz, appealed directly to
this court. For reasons that follow, we reaffirmour viewthat zoning
decisions are legislative matters subject to referendum W also
reaffirmthat Wennerstromv. Gty of Mesa, 169 Ariz. 485, 821 P.2d
146 (1991), neither alters that viewnor inplies that zoning ordi nances
reflecting a city's general plan thereby beconme adm nistrative deci -
sions. We therefore affirmthe trial court's order.
FACTUAL AND PROCEDURAL BACKGROUND

12 After public hearings and citizen input, the city of K ngnman
(city) adopted the Kingman CGeneral Plan on May 4, 1992. The Ceneral
Plan | and use map showed the Fritz property in an area where densities
could range fromone to four dwelling units per acre. The existing
zoning of Ms. Fritz's land was R-R which allowed only one dwelling
per acre.

13 In 1997, sone five years after adoption of the General Plan
and in response to Ms. Fritz's request, the city adopted a zoning
ordi nance that changed the classification of her land to R 1-8, which
permtted as many as four dwel lings per acre. A citizens group opposed
to the rezoning, the Conmttee for Responsible Zoning (Commttee),

filed petitions with the city to refer the rezoning to the el ectorate.

14 Fritz and a contendi ng group named G tizens Supporting Fair
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Gowth (collectively Fritz) then filed suit in the superior court
to conpel the city to reject the referendum petitions. The trial
court allowed the Conmttee to intervene. Fritz noved for sunmary
j udgnent on the ground that the rezoni ng ordi nance was an adm ni stra-
tive act not subject to referendum The trial court denied the notion
and granted the Commttee's counternotion for summary judgnent, effec-
tively holding that the rezoning constituted a | egislative act subject
to referendum
15 Fritz now appeals fromthe trial court's order. The Commt-
tee cross-appeal s fromdenial of its request for an award of attorney's
fees and costs. W have jurisdiction under Arizona Revised Statutes
Annotated (A.R S.) section 19-122(C) (Supp. 1997).
THE APPEAL

16 The trial court found as a nmatter of law that the zoning
ordi nance governing Fritz's property was | egislative. W reviewthat
finding de novo. Board of Regents v. Phoeni x Newspapers, 167 Ari z.
254, 257, 806 P.2d 348, 351 (1991).

Zoning is a Legislative Act
17 In nmultiple decisions over a |engthy period, this court
has consistently held that zoning decisions are |legislative acts
subject to referendum See Pioneer Trust Co. v. Pima County, 168
Ariz. 61, 64, 811 P.2d 22, 25 (1991) (even a city's conditional ap-
proval of an application for rezoning i s subject to referendun); Wit
v. Gty of Scottsdale, 127 Ariz. 107, 108, 618 P.2d 601, 602 (1980)

("I't is well settled that the passage of an origi nal zoning ordi nance



is the exercise of a legislative function."). See also Queen Creek
Land & Cattle Corp. v. Yavapai County, 108 Ariz. 449, 451, 501 P.2d
391, 393 (1972) (refusing to bar referendum on supervisors' grant
of a zoning change); Gty of Phoenix v. Oglesby, 112 Ariz. 64, 65,
537 P.2d 934, 935 (1975) (zoning is a function of the legislative
branch); Gty of Phoenix v. Fehlner, 90 Ariz. 13, 17, 363 P.2d 607,
609 (1961) (establishing appropriate zoning classes is primrily
| egislative). W recently stated in Pioneer Trust that we are "not
per suaded t hat any adequat e reason has been denonstrated to overrul e
our earlier cases." 168 Ariz. at 54, 811 P.2d at 25.
Rezoni ng Under a General Plan is a Legislative Act

18 Fritz argues that we need not overturn these cases because
even if zoning is generally regarded as legislative, it becones an
admnistrative act when it nerely inplenents the policies of a general
pl an. She relies on | anguage i n Wnnerstromregardi ng the difference
bet ween adm ni strative and | egislative acts. 169 Ariz. at 488-89,
821 P.2d 149-50. She asserts that just as the city of Mesa's bond
el ection in Wennerstromput the public on notice of the city's inten-
tion to construct road i nprovenents, so the Kingman CGeneral Pl an put
the public on notice of the zoning classifications applicable to
Fritz's |and.

19 More specifically, she contends that the Kingman Gener al
Plan stated the precise policy that the subject property could be
devel oped at a density ranging fromone to four dwelling units per

acre and that anyone who opposed this range of densities should have



sought a referendumon the General Plan at the tinme of its adoption.
She further contends that the rezoni ng ordi nance al | owi ng four dwelling
units per acre nerely inplenented pre-existing policy enbodied in
the CGeneral Plan regarding the appropriate density for devel opnent
of her I and.
110 VW do not believe that Wnnerstromdeparts fromour earlier
cases nor that it is dispositive here. |In Wnnerstrom the city sought
authority fromthe voters to i ssue bonds to fund city street inprove-
ments. 169 Ariz. at 486-87, 821 P.2d at 147-48. W held that the
bond el ection was a |l egislative act but that later city council resol u-
tions approving realignment and widening of certain streets were
admni strative acts not subject to referendum Id. at 491-92, 821
P.2d at 152-53. The bond el ection represented | egislative action
by the voters because "they declared a public purpose and provi ded
the ways and neans for its acconplishnment.” 1d. at 491, 821 P.2d
at 152 (enphasi s added).

Ki ngman's General Plan is Not Legislation
111 To constitute |l egislation, a proposal nust enact sonet hing;
it nmust be a "definite, specific act or resolution.” Saggio V.
Connel |y, 147 Ariz. 240, 241, 709 P.2d 874, 875 (1985). W have al so
stated that "[|]egislatures do not enact general principles.” MBride
v. Kerby, 32 Ariz. 515, 522, 260 P. 435, 437 (1927).
112 Contrary to Fritz's argunent, the city's General Plan is
a statenent of broad policies, goals, and principles. It enacts

not hing definite or specific nor does it inplenent any | aw, purpose,



or policy previously declared by the legislative body. See
Vénnerstrom 169 Ariz. at 489, 821 P.2d at 150 (quoting 5 E McQillin,
The Law of Muni ci pal Corporations 8§ 16.55, at 266 (3d rev. ed. 1989).
113 The | anguage of the General Plan itself mandates this
conclusion. Its Forward states:

VWhat follows is a general devel opnent plan for the city

of Kingman . . . . The purpose of this docunent is not

to recommend specific uses for specific locations. It is

not super-1layer zoning. Rather, it is a statenent of

communi ty concerns and devel opnent policies intended to

ai d decision-making in future comunity growth issues.
(Enphasis added.) Simlarly, the city's resolution adopting the
General Plan refers to the "generalized | and use plan" contained
therein and urges consideration of CGeneral Plan policies when the
city makes the actual decisions to guide its growh. Nothing in the
General Plan directly addresses the zoning of the Fritz property.
114 The Arizona statute requiring each nmunicipality to adopt
a general plan also reveals that a general plan, such as the city's,
is to be an aspirational guide or statenment of policies and
preferences. See A RS 8 9-461.05(A). The statute provides in
rel evant part: "The general plan shall consist of a statenent of
communi ty goal s and devel oprent policies. It shall include a di agram

and text setting forth objectives, principles, standards and
pl an proposals.” A RS 8 9-461.05(C (enphasis added). The statute
al so requires a land use el enent to "designate[] the proposed general
di stribution and | ocation and extent of such uses of the land for

housi ng, business, industry,” and other purposes. A RS § 9-

461. 05(C) (1) (enphasis added).



115 Fromthis | anguage we concl ude that a general plan need
not comrand anyt hing specific. It need not provide the ways and neans
of its own acconplishnment and thus is not a self-executing docunent.
To realize a general plan's abstract policies and preferences, the
city nmust undertake further specific actions, adopt specific
ordi nances, and nmake use-specific decisions. These further decisions
entail, anong others, the zoni ng ordi nances that apply specific uses
and densities to specific properties.

116 Therefore, we disagree with Fritz's characterization of
the Kingman General Plan as the | egislative act that renders subsequent
zoni ng deci sions nmere admni strative i nplenentations. Instead, this
General Plan clearly contenplated that future decisions such as
i nposi ng specific uses on specific |locations would nerely adhere to
the Pl an because the Plan itself does not descend to or nandate such
specificity. Like the conceptual approval of street widening in
Wenner strom adoption of Kingman's CGeneral Pl an conprised conceptual
| and use planning "prelimnary to a legislative act." 169 Ariz. at
491, 821 P.2d at 152.

The CGeneral Plan Does Not G ve Notice to Landowners

117 Furthernore, nothing in the General Plan puts | andowners
or their neighbors on notice of permtted uses, density of devel opnent,
or other restrictions and conditions on specific properties. The
time for citizens to object -- indeed, their only opportunity -- is
when they have actual notice of specific |egislative decisions
regardi ng specific property. By its own adm ssion, the CGeneral Pl an
does not provide such actual notice to specific | andowners or their
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nei ghbors and thus its adoption could not trigger a referendum
Utah Law i s Not Persuasive

118 Fritz urges us to adopt the UWah Supreme Court's view in
Wl son v. Manni ng, 657 P.2d 251, 254 (Utah 1982), that a rezoning
ordinance is not subject to referendum In WIson, a divided court
declined to overturn a 1964 Wah case holding that a rezoning could
not be referred to the electorate. The Wl son nmajority conceded t hat
the original enactnent of a zoning ordi nance woul d be subject to
r ef erendum ld. at 253. It found that a "change in a zoning
classification" fromresidential to commercial was sinply an amendnent
that "inplenment[ed] the conprehensive plan and adjust[ed] it to current
conditions.” 1d. at 254. Such an anendnent accordingly was an
admnistrative act. Id. The dissent contended that the rezoning
was a legislative act which "by its very nature constitute[d] a
material change . . . not within the contenplation of the |awraking
body when the master plan was adopted by ordinance.” Id. at 256 (Howe,
J., dissenting).

119 Even if we accept the distinction offered in WIlson that
adopting a new policy is a legislative act while inplenenting an
existing policy is an adm nistrative act, we are not persuaded that
the majority properly applied this distinction. Instead we agree
with the dissent that a change in the nature of a permtted use is
a new policy not reflected in the master plan. In Fritz's case, the
initial zoning | aw permtted one dwel | i ng per acre; the rezoni ng pl aced

her property in a new classification of four dwellings per acre.



That change necessarily constitutes a new policy on the appropriate
density of housing on her individual property. As such, it is a
| egi sl ati ve deci sion.
120 We also note that, in contrast to Arizona, the rel evant
Ut ah statute subjects "master plan[s]" to the referendum process but
expressly exenpts "individual property zoning decisions.” U ah Code
Annot at ed § 20A-7-101 (1995).2 Qdven this statutory di ssonance, WI son
has no application in Arizona.
Concl usi on Regardi ng the Appeal
121 W find no error inthe trial court's ruling that rezoning
is a legislative decision subject to the referendum power reserved
to the people in our constitution. See Ariz. Const. art. IV, § 1(8).
Qur deci sion subjects the rezoning of Fritz's property to a referendum
vote at the city's next general election.
THE CROSS- APPEAL

122 The Commttee unsuccessfully requested fromthe trial court
an award of attorney's fees and costs pursuant to Rule 11, Arizona
Rules of Civil Procedure, and A.R S. section 12-349 on the ground
that Fritz filed suit to cause harassnent and delay. It also seeks
to recover the fees and costs incurred in this court. Qur disagreenent
with Fritz's argunent for application of Wennerstromto these facts
does not inply that we find her argunent frivolous. W affirmthe
denial of attorney's fees and costs based on our finding that Fritz

made a good faith argunment for extension of existing |law. Each side

2 Formerly Utah Code Ann. § 20-11-24.
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Wil bear its own attorney's fees and costs on appeal

RUDOLPH J. GERBER, Judge

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

STANLEY G FELDMVAN, Justice

FREDERI CK J. MARTONE, Justice

Justice Ruth V. MG egor did not participate in the determ nation
of this matter; pursuant to Ariz. Const. art. VI, 8 3, the Honorable
Rudol ph J. Gerber, Judge of the Arizona Court of Appeals, D vision
One, was designated to sit in her stead.
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