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JONES, Vice Chief Justice

M1 This action challenges the ballot certification of an
initiative measure, Proposition 201, and cones on direct appea
froma Superior Court order granting dismssal of plaintiff’s case.
The conpl aint sought: (1) to enjoin the Arizona Secretary of State
from certifying or printing Proposition 201 on the official
Novenber 3, 1998! general election ballot; (2) to enjoin the
Secretary from printing and distributing the publicity panphlet
“1998 Ballot Propositions”; and (3) to set the matter for tria
pursuant to AR S. 8§ 19-121.03. W have jurisdiction pursuant to
Ariz. Const. art. 6, 8 5(3), and AR S. 88 19-121.03(B) and 19-
122(C) .

12 We agree with the trial court that plaintiff'’s claimis

barred by the equitable doctrine of l|aches.? Accordingly, we do

1 All calendar dates referenced in this opinion are from
the year 1998.

2 Laches is the equitable counterpart of a statute of
limtations. A claimis considered unenforceable in an action in
equity where, under the totality of circunstances, the claim by
reason of delay in prosecution, would produce an unjust result.
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not reach the nerits of the controversy. See Mathieu v. Mhoney,

174 Ariz. 456, 851 P.2d 81 (1993). Qur order of October 16
affirmed the trial court’s dism ssal and indicated that an opinion
woul d follow. W now announce that opinion.

Facts and Procedural History
13 The parties are the plaintiff, David Harris, and the
def endants, Maricopa County Recorder Helen Purcell, Pinma County
Recorder F. Ann Rodriguez, Arizona Secretary of State Betsey
Bayless, and the Real Party in Interest, Citizens Against
Cockfighting (Citizens). The controversy involves the certifi-
cation of Proposition 201, the *“cockfighting initiative.”
Plaintiff’s challenge is that the initiative petitions were
variously deficient as a matter of law, that nmandatory certi-
fication procedures were not followed and that such failure
resulted in the inclusion of signatures that were otherw se
i nvalid.
14 Si gnatures supporting the initiative were filed with the
Secretary of State on July 1, one day prior to the filing deadline
for the Novenber 3, 1998 general election. In conpliance with
A RS 8§ 19-121.02, the Secretary of State selected, at random
five percent of the signatures filed with each petition and
submtted same to the county recorders for wverification of
eligibility.
15 On July 31 and August 4, respectively, the Pima and
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Maricopa County Recorders issued Proposition 201 signature
certifications to the Secretary of State as required by AR S. 8§
19-121.02. Pursuant to 8§ 19-121.03, any challenge to the counties’

certifications had to be nmade within ten cal ender days after the
final certification by the counties to the Secretary of State, or
in this case, by August 14.

16 On August 12, the Secretary of State certified
Proposition 201 for the Novenber ballot pursuant to § 19-121. 04.

Under the statute, the Secretary determ ned that the m ni nrumnunber
of signatures required was 112,961, and that based on random
sanpling of approximately 181, 000 signatures, 153,494 were valid.

Valid signatures thus represented 136% of the required nunber, a
total that easily exceeded the one hundred five percent m ninmm
under § 19-121. 04.

17 Al though the plaintiff could not formally challenge
county certification until August 4, when the county recorders
certified the ballot neasure, it was not necessary to wait until

that date to begin review ng signatures on petitions. Plaintiff
was entitled to begin review ng petition sheets, as public records,

when Proposition 201 was initially filed with the Secretary of
State on July 1. He neverthel ess del ayed the revi ew process by not
requesting the petitions until August 7, after random sanpling by
the Secretary and certification by the counties had taken place.

Si x days later, on August 13, copies of the petitions were nmade
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available to plaintiff by the Secretary of State's office.
Plaintiff and other volunteers reviewed the petitions between
August 14 and Septenber 22.

18 Plaintiff filed aninitial conplaint in Superior Court on
August 14, alleging the Maricopa and Pi ma County Recorders’ offices
did not certify the initiative petitions in accordance with AR S
8§ 19-121.02. This conplaint was never served. Two weeks |later, on
Septenber 1, plaintiff filed an anended conplaint, namng the
Secretary of State as an additional defendant and alleging
violation of A RS 8§ 19-122(C), failure properly to follow
certification procedures for the placenment of Proposition 201 on
the Novenber ballot. In addition, plaintiff sought to obtain
records fromGitizens’ notaries public, but waited until Septenber
1 to dispatch letters of request to the notaries.?

19 The anmended conpl aint was not served until dates falling
bet ween Septenber 4 and Septenber 8,4 some 23 days after the
Secretary of State certified the Proposition, 31 days after the
Secretary’s receipt of county certifications, and nore than two

nmonths after the Proposition was filed with the Secretary. The

3 These notaries were Treva Slote, Joan Mutcher, WIIliam
Goet he, Karen M chael, Karen Harter, Susan Mrris, Julie Trueba,
April Biggs, J.T. Irvine, Kathy Ryden, and Cl aude Derrick Lee.

4 Plaintiff served his anmended conplaint on the Secretary
of State and the Maricopa County Recorder on Septenber 4, Ctizens
Agai nst Cockfighting on Septenber 5, and the Pinma County Recorder
on Septenber 8, 1998.



trial judge inmmedi ately offered plaintiff a trial date of Septenber
10, but plaintiff’s counsel requested a |ater date, stating he
woul d not be prepared for trial at that tinme. Thus, on Septenber
4, the court, in order to accommpdate, set the trial date for
Sept enber 22.

110 Prior to the scheduled trial date, plaintiff filed two
nmotions to expedite discovery. The first, a notion to take
depositions and notion for expedited ruling, was filed
cont enporaneously with the anmended conpl aint on Septenber 1. The
nmoti on requested access to Citizens’ notary journals and perm ssion
to depose the notaries and other persons wth information
concerning the petition circulation process. Because the notion
was nmade prior to service on defendants, the trial court denied it
wi thout prejudice to allow for refiling after service of process.
111 The second, essentially a notion for reconsi deration, was
made on Septenber 11, and in a Septenber 15 m nute order, the trial
court denied this request as well, finding that it “sorely |acked
any good cause factual basis” and that it was filed wthout
conferring with defendants’ counsel in violation of Rule 1V,
Uniform Rules of Practice. The trial court expressly stated that
plaintiff could refile his notion for discovery upon conpliance
with the rules. Plaintiff chose not to resubmt his notion and now
claims that the trial court abused its discretion in denying the

two di scovery requests.



112 On Septenber 21, the day before trial, plaintiff filed a
new notion for order to produce, notion to continue, and notion for
expedited ruling. In response, Ctizens made sone of the requested
notary records available for review? Plaintiff nevertheless
conplains that he was not afforded adequate tinme to review these
records. Al though he contends further that GCtizens delayed
production of other notary journals, Ctizens maintains that it
cooperated with plaintiff by producing seven notary books before
trial and arranging for photocopies of sone of the requested
docunents the night before trial

113 By the Septenber 22 trial date, ballots containing
Proposition 201 had been printed, and replacenent ballots w thout
t he Proposition could not be printed intine for early voting.® In
fact, early voting procedures for the Novenber 3 election began
Cctober 1, when early ballots were distributed to the county

recorders in conpliance with A RS. § 16-545.7

5 In his notion, plaintiff requested that Citizens
notaries public C aude Derrick Lee, J.T. Irvine, and Kathy Ryden
produce their notary records for review Citizens nade avail able
for inspection M. Lee’s and M. Irvine’'s notary records.

6 Maricopa and Pima Counties began printing ballots
containing Proposition 201 shortly after this Court heard ora
argunent on Septenber 9 on two ot her ball ot neasures, Proposition
106 (Open Primary El ections Now) and Proposition 200 (Arizona O ean
El ections Act).

! Having affirmed the judgment of the trial court, we do
not reach the nootness issue raised by these facts. See Rapier v.
Superior Court of G eenlee County, 97 Ariz. 153, 156, 398 P.2d 112,
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114 On Septenber 22, the trial judge granted, wthout
prejudi ce, separate notions to dism ss by defendants Pima County
Recorder and Citizens,® finding that the doctrine of | aches applied
because plaintiff had unreasonably del ayed the prosecution of this
matter to the prejudice of defendants and taxpayers.
Di scussi on

115 We have held, and it is well-settled in Arizona, that the
doctrine of Jlaches is available as a defense in an action
challenging the legal sufficiency of an initiative nmeasure and
seeking to enjoin printing the neasure on the official ballot.

Mat hieu v. Mahoney, 174 Ariz. 456, 458-59, 851 P.2d 81, 83-84

(1993) (citing AR S. 8§ 19-122(C)); Kronko v. Superior Court, 168

Ariz. 51, 57, 811 P.2d 12, 18 (1991). Kronko stated, and Mathi eu
reaffirmed, “[a]ln action to enjoin placing an initiative or
ref erendum proposal on the ballot is equitable in nature, and
therefore may be subject to equitable defenses such as |aches.”
Mat hi eu, 174 Ariz. at 459, 851 P.2d at 84. In election matters,
tinme is of the essence because disputes concerning election and

petition issues nust be initiated and resolved, allowng time for

115 (1964).

8 The trial court did not rule specifically on all three
nmotions filed by the Pima County Recorder, Maricopa County
Recorder, and Secretary of State. In the order of dism ssal

however, it is inplicit that the judge intended to termnate the
action as to all defendants.



the preparation and printing of absentee voting ballots. Id.
(citing Kronko, 168 Ariz. at 57, 811 P.2d at 18). Del ay and
untineliness may render an action noot. 1d. Furthernore, as an
initial matter, once initiative petitions are circul ated, signed
and filed, they are presuned valid. Kronko, 168 Ariz. at 58, 811
P.2d at 19.

116 In Mathieu, we articulated and applied the npost recent
| aches test to enphasize that delay alone in asserting an el ection
law violation would not serve as the basis to apply the |aches
defense. Mathieu, 174 Ariz. at 459, 851 P.2d at 85 (citing Flynn
v. Rogers, 172 Ariz. 62, 66, 834 P.2d 148, 152 (1992)). Rather, we
examne the justification for delay, including the extent of
plaintiff’'s advance know edge of the basis for challenge. 1In so
doing, we determ ne whether delay by the challenging party was
unreasonable. 1d. Mreover, even a finding of unreasonabl e del ay
is not enough; it nust also be established that the delay resulted
in actual prejudice to the adverse parties. [|d.

117 In election cases, prejudice caused by a challenger’s
delay affects interests that reach beyond those of the defendants
and the petition circul ators. It also places an unreasonable
burden on the court. 1d. Specifically, “[t]o wait until the |ast
moment [to challenge an election matter] places the court in a
position of having to steanroll through the delicate |egal issues

in order to neet the deadline for neasures to be placed on the



ballot.” Id. (quoting State ex rel. Fidanque v. Paulus, 688 P.2d

1303 (Or. 1984)).

118 In this case, plaintiff filed the initial conplaint
August 14, the | ast day to challenge the counties’ certification of
Proposition 201 pursuant to AR S. 8§ 19-121.03. Wile plaintiff
met the ten-cal ender-day deadline to challenge certification, he
failed to exercise diligence in preparing and advanci ng his case.

Moreover, the initial conplaint was never served. | mportantly,

plaintiff did not request copies of signature petitions until

August 7, nearly five weeks after Proposition 201 was filed with
the Secretary of State. Wile plaintiff argues he was unreasonably
del ayed by the Secretary’s six-day lag in providing petition copies
for review (August 7 to August 13), this six-day period was
i nconsequential. Had plaintiff acted, he coul d have obtai ned t hem
at least a nonth earlier. 1In addition to plaintiff’s |ong del ay
bef ore comrenci ng actual reviewof the petitions and his failure to
serve the initial conplaint, he also failed to obtain tinely
service of the anended conplaint. The anmended conplaint was filed
Septenber 1, yet service on one of the defendants was not nade
until Septenber 8.

119 Moreover, the trial court found plaintiff’s notions for
di scovery to be untinely and deficient, |acking a sound factua

basis, and thus causing unnecessary delay in the adjudication of

this matter. As defendants correctly argue, and the trial court

10



explicitly recognized, the discovery sought by plaintiff had no
valid purpose. Plaintiff never persuasively articul ated a need for
the multiple depositions requested.?®

120 | mportantly, toinvalidate the signatures on any petition
in the record before us, which is essentially what plaintiff
sought, he needed only the petition sheets filed with the Secretary
of State and the voter registration forns of signors, all of which
are public records. Plaintiff’s attenpt to depose various
notaries, and presumably discredit their record keepi ng, woul d not
inmpact the validity of underlying verified signatures if those
signatures were of registered voters. A RS 8§ 41-319. Wile the
statute requires that notaries keep journals of their notaria
acts, it does not support plaintiff’s assertion that failure to
keep conplete records by the notaries who notarized circul ators’
signatures should result in disqualification of qualified electors’
si gnat ur es. On the contrary, Arizona courts have denonstrated
consistently a preference that initiatives be placed on the ball ot
if they conply substantially with constitutional and statutory
rul es regardi ng el ection procedures. Kronko, 168 Ariz. at 58, 811

P.2d at 19. In short, the trial court’s denial of plaintiff’s

o Plaintiff made no effort to denonstrate good cause
pursuant to Ariz. R Cv. P. 30(a)(2). Specifically, plaintiff
failed to establish, in an affidavit, the purpose for his discovery
request. More inportantly, plaintiff failed to denonstrate his
t heory of the case.
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di scovery notions did not prejudice the plaintiff. Were proposed
di scovery pursues a theory that is neither gernmane nor probative,
denying it cannot be an abuse of discretion.

121 In addition to the foregoi ng del ays, plaintiff’s counsel
resisted the trial date first proffered by the trial judge, stating
he coul d not be prepared. The hearing, schedul ed for Septenber 22
i nstead of Septenber 10, delayed resolution of this matter by an
addi tional twelve days.

122 The trial court’s dismssal of plaintiff’'s anended
conplaint was not a denial of due process. The record easily
supports the trial court’s judgnent, and consequently, we find that
dism ssal of the action was not “manifestly unreasonable, or
exerci sed on untenabl e grounds, or for untenable reasons.” GM Dev.

Corp. v. Community Am Mrtgage Corp., 165 Ariz. 1, 9, 795 P.2d

827, 835 (App. 1990)(quoting Torres v. North Am Van Lines, Inc.,

135 Ariz. 35, 40, 658 P.2d 835, 840 (App. 1982)).

123 As a final matter, plaintiff, citing Kronko, urges this
Court to focus our |aches analysis on the tineliness of filing the
conplaint rather than on plaintiff’'s lack of diligence in
prosecuting his claim or the resulting prejudice to opposing
parties. This argunment is wthout nerit. Despite the tinely
filing of the conplaint, the doctrine of |aches is appropriate on
this record for all the reasons set forth.

124 Fundanental fairness is the sine qua non of the |aches
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doctrine. Mathieu, 174 Ariz. at 460, 851 P.2d at 85. 1In election
di sputes, we consider fairness not only to those challenging a
bal |l ot neasure, but also to those devoting effort and funds to

pl ace a proposition on the ballot, and fairness to the thousands of

citizens who signed petitions and collected the signatures. |d.
125 Accordingly, the trial court’s judgnent of dism ssal is
af firnmed.

Charl es E. Jones, Vice Chief Justice

CONCURRI NG

Thomas A. ZIl aket, Chief Justice

Frederick J. Martone, Justice

Ruth V. MG egor, Justice

NOTE: Honorable Stanley G Feldnman, Justice, recused hinmself and
did not participate in the determnation of this matter.
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