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FELDMAN, Justi ce,

11 A jury found Defendant Oeste Fulmnante guilty of
first-degree, preneditated nurder. The trial judge sentenced Def endant
to death. W have considered Defendant’s direct, automatic appeal
of hi s nurder conviction and deat h sent ence and concl ude hi s convi cti on
and sentence nust be reversed due to errors at trial. W have
jurisdiction pursuant to Ariz. Const. art. VI, 8 5(3), ARS 8§
13-4031, and Rule 31.2(b), Ariz. RCimP

FACTS AND PROCEDURAL HI STORY

A Backgr ound

12 I n Sept enber 1982, Defendant |ivedin Phoenixwithhiswfe,
Mary, and his el even-year-ol d stepdaughter, Jeneane. The three had
moved from New Jersey two years earlier. Mary, the only enpl oyed
fam |y nmenber, had becone frustrated with Defendant’s failure to obtain
enpl oynent. Defendant had a highly strai ned rel ati onshi p w th Jeneane
and often blaned her for his deteriorating relationship with Mary.
On one occasion, he physically disciplined her for com ng hone | ate
fromschool, and after the police cane to the house to investigate
the incident, he threatened her. Jeneane had expressed fear and
di sl i ke of Def endant to peopl e outside the famly, including her school
princi pal, another school enployee, and a friend s parent.

13 On Septenber 6, 1982, Mary checked into the hospital for
surgery. Before leaving for the hospital, she told Defendant she
would leave himif he did not have a job by the tine she fully
recovered fromher surgery. Duringthe day of Septenber 13, Def endant
briefly visited Mary in the hospital. As she listened to Def endant
express hisirritationwth Jeneane, Mary noted that his breath snel | ed

strongly of alcohol. Early that evening, Defendant spoke with Mary
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on the tel ephone and told her he was preparing a chicken dinner for
Jeneane and hinself. Defendant visited Mary again that evening.
He | ater told police that he visited fromapproximately 6: 30 unti l
8:15 p.m, but another witness testifiedthat Defendant arrived shortly
before 8: 00 p.m Mary testifiedthat while she was uncertai n exactly
when he arrived t hat eveni ng, Def endant usually arrived cl oseto 8:00
p. m when visiting hours ended. During the evening visit, Defendant
expl ai ned t hat Jeneane had not acconpani ed hi mbecause she was hone
doi ng school wor k.

14 At approxi matel y two t he next norni ng, Def endant tel ephoned
the Mesa Police Departnent to report Jeneane m ssing. Later that
nor ni ng, when Def endant brought Mary honme fromthe hospital, hetold
her Jeneane had not cone hone the previous night. He said that when
he realized Jeneane was m ssing, he first | ooked around the house,
t hen ar ound t he nei ghbor hood door -t o- door, and t hen used hi s notorcycl e
t o conti nue searching for her. \Wen Mary questi oned hi mon the details
of his search, he admtted he had not gone door-to-door. At this
poi nt, Mary and Def endant bot h went through t he nei ghbor hood | ooki ng
for Jeneane. Sonetine after Mary returned to t he house, she di scovered
t hat Defendant’s pistol was m ssing. Wen the police visited their
home on Septenber 15, the Ful m nantes reported the m ssing pistol.
15 At about 6:00 a.m on Septenber 16, Jeneane’s deconposed
body was found in a desert wash approximately el even mles fromthe
Ful m nantes’ hone. There were two gunshot wounds to her head and
cl unps of hair near her body. Along, narrowcl ot h was w apped | oosel y
around her neck. Her pants had been undone, the wai stband resting
bel ow her wai st, whil e the el astic of her underpants was rol | ed under.
Police | ater recovered a spent bullet fromthe ground near the place

where Jeneane’ s body was di scover ed.
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16 The aut opsy reveal ed t hat Jeneane di ed of t he gunshot wounds.
Gunpowder in the entry wounds suggested the shots had been fired at
cl ose range. Lead fragnments were recovered fromthe brain. Testing
of swabs taken fromthe victim s oral, vaginal, and rectal cavities
proved inconclusive of whether Jeneane had been sexual ly abused.
It was possible this was due to deconposition of the body.
Pat hol ogi sts did find that at the ti me of her death, Jeneane’ s stomach
had been full andits contents included “neat.” Based on the di gestive
stage of the neat, the experts determ ned that Jeneane died within
two hours of her |last neal. Because the stomach contents were not
preserved for further testing after the autopsy, it is not known
whet her chi cken was present.

17 Def endant tol d detectives he had recently sold one of his
rifles for bread and m | k and purchased an extra barrel for his pistol
while Mary was in the hospital. Police later discovered that on
Sept enber 13, Defendant traded hisrifle for eighty dollars cash and
a second barrel for his .357 Dan Wesson revol ver. The extra barrel
was al so m ssing fromthe Ful mnante honme. Ballistics tests indicated
t he wounds on Jeneane’ s body were nade by either . 357 or .38 cali ber
bull ets. The wounds were nost consistent with a .357, and a . 357
is conpatible with a .38. The police recovered a box of .357 and
.38 cal i ber ammuni ti on during a consensual search of the Ful m nantes’
house.

18 Def endant | eft Phoeni x al one on October 11, 1982. Soon
after, he was arrested in New Jersey as a felon in possession of a
firearm He was convicted and served a two-year sentence. Shortly
after his rel ease, Defendant was again arrested and convicted for
possessing a firearmand recei ved anot her two-year sentence. Wile

serving this term Defendant becane acquai nted with Sarivola, aninnate
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secretly serving as a paid FBI informant. Sarivol a had heard a runor
t hat Def endant was suspected of killingachild. Defendant initially
denied the runor, but Sarivola s FBI contact told himto find out
more. Capitalizing on the fact that Defendant had been receiving
rough treatnent fromother i nmates, and offering protection for truth,
Sarivol a i nduced Def endant to confess. Wen Defendant was rel eased
fromprison, Sarivola, who had been rel eased earlier, and his fiancee,
Donna, pi cked up Defendant at the prison. Wileinthe car, Def endant
told Donna that he had killed a little girl in Arizona.

B. The first trial

19 Def endant was eventually arrested and returned to Ari zona
to stand trial for Jeneane’s nurder. Based in great part on his
confessions to Sarivola and Donna, Defendant was convicted and
sentenced to death. W reversed that conviction on the grounds that
Def endant’ s confession to Sarivol awas i nvoluntary and its adm ssi on
was structural error. State v. Ful mnante, 161 Ariz. 237, 262, 778

P. 2d 602, 627 (1988) (hereinafter Fulmnante 1). The United States

Suprene Court agreed the confession was involuntary but disagreed
with our finding of structural error and held that harm ess error
anal ysi s applies to coerced confessions. Arizona v. Ful m nante, 499

U S 279, 295, 111 S. Ct. 1246, 1257 (1991) (hereinafter Fulmnantell).

Despite applying the harnml ess error standard, the Court found the
adm ssion of the coerced Sarivol a confessi on was prejudicial error.
Id. at 302, 111 S. (. at 1261. The Court further concl uded that the
credibility of Donna’s testinony about the second confession was
bol stered by the Sarivola confession, reasoning that successfu

prosecuti on depended on the jury believing the tw confessions.

Wthout them the Court thought it “unlikely” Defendant coul d have
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been prosecuted in |light of weak evidence that would have been
“Iinsufficient toconvict.” Id. at 297, 111 S.C. at 1258. The Court

therefore affirmed our judgnent remandi ng the case for a newtrial.

C. The second tri al

110 After the appeal s of the first case had been resol ved, the
trial judge renmanded the caseto anewgrand jury. The state presented
Def endant’ s confession to Sarivola and the grand jury indicted. At
the second trial, the state did not offer either of the confessions,
but Defendant was again convicted and sentenced to death. W now
consi der the direct appeal fromthe second trial. Defendant raises
several significant issues. W agree with Defendant’ s argunent t hat
adm ssi on of Jeneane’ s hearsay statenents, refl ecting her belief about
Def endant’ s future conduct, was prejudicial error. W therefore need
not address the serious issues arising fromthe state’s failure to
timely disclose the discovery of physical evidence.! For purposes of
judicial econony, we also discuss other issues likely to recur on
retrial. We first address i ssues potentially dispositive of retri al

—those pertaining to sufficiency of the evidence.

DI SCUSSI ON
A Whet her the trial judge should have dism ssed the indictnent
111 Def endant argues that the indictnent should have been

di sm ssed because hi s confessi on, foundinvol untary and i nadm ssi bl e

on appeal from his first trial, was used before the grand jury.

! The prosecution failed during trial to disclose discovery of
a speck of gunpowder. This failure allowed the defense to conmt
itself toatheory that becane i npl ausi bl e once t he physi cal evi dence
was subsequently adm tted through testinony of the state's rebuttal
Wi t ness.



Def endant clainms this violated his rights under Stirone v. United

States, 361 U.S. 212, 80 S.C. 270 (1960). Stirone, however, does

not support Defendant’s argunent. Evidence presentedtoagrandjury

need not be adm ssibleintrial. See State ex rel. Berger v. Myers,

108 Ariz. 248, 250, 495 P.2d 844, 846 (1972). Thus, we find no error

in use of this confession before the grand jury.

B. Whet her we ar e bound by t he United St at es Suprene Court’ s conment s
on sufficiency of the evidence

112 InFulmnante 1, the United States Suprene Court hel d t hat

Def endant’ s conf essi on was coerced and revi ewed the record t o det erm ne
whet her its adm ssion was harm ess error. 499 U. S. at 297-302, 111
S.C. at 1258-61. The Court found the adm ssion prejudicial, inpart
because

both the trial court and the State recogni zed
that a successful prosecution depended on the
jury believing the two confessions. Absent the
confessions, it isunlikely that Ful m nante woul d
have been prosecuted at all, because t he physi cal
evidence from the scene and the other
circunstanti al evidence would have been
insufficient to convict.

ld. at 297, 111 S. C. at 1258. Presumably, had the Court’s statenents
been the | aw of the case, the trial judge would have had to di sm ss
the indictment. Defendant fails to assert this argunent on appeal
but i nstead argues that the statenents shoul d have been read to the
jurors or included in the jury instructions.

113 Assum ng, arguendo, that the Suprenme Court’s statenents
were nore than nerely descriptive of the views of the trial judge
and t he prosecut or and coul d t hus be consi dered the | aw of the case,
the present case falls within exceptions to the rule. The |aw of

the case will not be applied if “the i ssue was not actually deci ded



inthe first decisionor the decisionis anbiguous.” Danci ng Sunshi nes

Lounge v. Industrial Conmmn, 149 Ariz. 480, 483, 720 P.2d 81, 84

(1986). The United States Suprene Court was not required to and did
not actual |y determ ne whet her t he evi dence was sufficient to support
a conviction. The issue before the Court was whet her adm ssion of
the coerced confession was prejudicial. Qobvi ously, erroneously
adm tted evidence nay be prejudicial even if the other evidence is
sufficient to support a verdict. For simlar reasons, the principle

of collateral estoppel does not apply. See State v. Berry, 133 Ari z.

264, 268, 650 P. 2d 1246, 1250 (App. 1982); see al so Annot ati on, Modern
Status of Doctrine of Res Judicatain Crimnal Cases, 9 A L. R 3d 203,

214 (1966).

114 Mor eover, the | awof the case doctrine will not be applied
when there has been a substantial change in the evidence. Dancing
Sunshi nes, 149 Ariz. at 483, 720 P.2d at 84. At Defendant’s second
trial the state presented a nunber of wi tnesses who had not testified
at thefirst. For exanple, the officer who di scovered Jeneane’ s body
testifiedtothe location and condition of the body, the hilly | ayout

of the land that m ght have obscured the body for a few days, and
precautions taken to not disturb the nurder scene. Lee Houletestified
t hat he and his wi fe t ook Def endant to t he Phoeni x bus depot two weeks
after Jeneane’s death. He further testified that Defendant arranged
to correspond with Ms. Houl e by sending | etters through her friends
i n Loui si ana, who would put themin a new envel ope and forward t hem
to Arizona, presumably so that Defendant's nane and address as the
sender woul d be conceal ed. Wthout revealing his |ocation, Defendant

tel ephoned M. Houle a week after he left town to see what had
devel oped in the case. Defendant | aughed about the police | ooking

for him saying they could | ook for himanywhere fromthe Atlantic
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to the Pacific. Houle' s testinony was used to advance the state’s
t heory t hat Def endant di spl ayed a consci ousness of guilt by | eaving
town not |long after Jeneane’s death and making efforts to conceal
hi s wher eabout s.

115 The testi nony of t hese and ot her neww t nesses strengt hened
prior argunents and supported new ones. W thus conclude we are not

bound by the Court's comrents on sufficiency of the evidence.

C. Whet her the trial judge erred by refusing to instruct the jury
about the weight of the evidence

116 I n Defendant’ s first grand jury proceeding and trial, the
prosecut or made several statenents to the judge effectively conceding
that, w thout Defendant’ s confession, the state’s case was i nsuffi ci ent
to prove guilt beyond a reasonabl e doubt. Defendant noved to have
those statenents read into evidence at the begi nning of the second
trial and subsequently incorporatedintojuryinstructions. Defendant
argues that the prosecutor’s statenments constituted judicial adm ssions
and therefore should have been read to the jury as if they were
stipulations of the parties.
117 A judicial adm ssion has been defined as foll ows:

An express waiver made in court or preparatory

totrial by the party or his attorney concedi ng

for the purposes of the trial the truth of sone

all eged fact, has the effect of a confessory

pl eading, in that the fact is thereafter to be

taken for granted; so that the one party need

of fer no evidence to prove it and the other is

not allowed to disprove it. . . . It is, in

truth, asubstitute for evidence, inthat it does

away wWith the need for evidence.
9 WGVORE, EVI DENCE 8§ 2588, at 281 (Chadbourn rev. 1981) (enphasi s added)
(citedin dark Equip. Co. v. Arizona Prop. & Cas. Ins. Guar. Fund,

189 Ariz. 433, 439, 943 P. 2d 793, 799 (App. 1997)). The prosecutor’s

statenents fromthe first trial reflect only his opinion of the | aw,

9



rather than fact, and thus are not judicial adm ssions.

118 Def endant al so argues that the statenments were adm ssi ons
of a party opponent and shoul d have been read into evidence under
Rul e 801(d)(2)(C) and (D), Ariz.R Evid. These rul es, however, apply
to factual statenents by agents or enpl oyees, not opinions on | aw

fromthe state’ s counsel. Thus, Defendant’s argunent i s without nerit.

D. Whet her the evidence was sufficient to sustain the verdict

119 The trial judge deni ed Defendant’s notion for judgnment of
acquittal at the close of the state’'s case and also his notion for
adirected verdict at the cl ose of evi dence. Defendant nowchal | enges
t hose denials, correctly arguing that if the evidence at trial was
i nsufficient tosupport the conviction, the charges nust be di sm ssed.

State v. Mathers, 165 Ariz. 64, 66, 796 P.2d 866, 868 (1990). To

deci de the question, we mnust consider the adm ssible evidence of
Defendant’ s guilt inalight nost favorabl e to supportingthe verdict.

State v. Arredondo, 155 Ariz. 314, 316, 746 P.2d 484, 486 (1987).

120 Def endant had a strained relationship with Jeneane. On
one occasion two years before her death, he spanked Jeneane and she
called the police; hethreatenedto kill her if she agai n enbarrassed
hi mi n that way. He had been dri nki ng on t he day Jeneane di sappear ed.
WIlians, the Ful m nantes’ nei ghbor, sai d he saw Jeneane about 10: 00
t he night of her di sappearance | eaning against a notorcycle in the
Ful m nantes’ front yard. Defendant, however, told WIllians that the
gi rl he had seen was hi s ni ece; but Def endant has no ni ece. Defendant
told police that WIlianms could not have seen a girl in front of his
house because the streetlights and porch |ight had been out; contrary
evi dence established that Defendant fabricated this fact and that

both Iights had been on. Defendant falsely told police that he had
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trai ned Jeneane in the use of firearns. While Jeneane was stil
m ssi ng, Def endant manuf actured a theory to expl ai n hi s m ssi ng handgun
—t hat Jeneane’ s abductors | eft her bound and gagged in front of the
house while they went inside to take his pistol. Defendant gave
several accounts of the events surroundi ng Jeneane’ s di sappear ance
—what tinme he tel ephoned the police and how he conducted his search
for her.

121 The state al so argues t hat the evi dence regar di ng Def endant’ s
gun was incrimnating: he owned a .357 Dan Wesson pistol that was
m ssing after the killing; when purchasi ng the Dan Wesson, Def endant
told his wife he liked his gun because “the barrels are very easily
i nterchangable, and it would be very easy to kill soneone with such
a weapon”; he traded arifle for an extra barrel for the pistol the
sane day Jeneane di sappeared, yet did not reveal that information
topoliceuntil four days |l ater; and the extra barrel was al so m ssi ng
after the killing.

122 Additionally, the ballistics evidence was consi stent with
gui I t: Def endant possessed ammuni tion of the sane cali ber that probably
killed Jeneane; |ead retrieved fromJeneane’ s head was fromt he sane
batch of ammunition as the lead found in Defendant’s hone; the
projectilejacket recovered fromthe crine scene coul d have been fired
froma .357 Dan Wesson; the projectile was fired froma dirty gun,
and spent .357 cartridges retrieved fromDefendant’s hone i ndi cated
they were also fired froma dirty gun; and finally, the projectile
j acket found at the scene and those retrieved fromDefendant’s hone
indicated a simlar manufacturer.

123 Def endant contends the state’ s circunstantial evidenceis
insufficient in light of the defense evidence. The person who

di scover ed Jeneane’ s body wal ked the sane route five tinmes daily for
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the two previous days but did not see her until the third day.
Addi ti onal evidence at the crine scene indi cated Jeneane was not kill ed
there. Further, the projectile jacket found at the scene was not
det ect ed when the body was first discovered, and testing showed it
had not been fired through Jeneane’s head. Forensic pathol ogists
concurred that Jeneane died within tw hours of her | ast nmeal, which
Def endant cl ai ns t o have nmade for her around 6: 00 p. m, and Def endant
told police he was with Mary from6:30 to 8:30 p.m Even if these
facts are true, none is per se exculpatory. Thus, they go to the
wei ght, rather than the sufficiency of the evidence. State v. Hardin,

99 Ariz. 56, 59, 406 P.2d 406, 409 (1965).

124 Adirected verdict “of acquittal is appropriate where there
is ‘no substantial evidence to warrant a conviction.’ Substanti al
evidence is nore than a nere scintilla and is such proof that
‘reasonabl e persons coul d accept as adequat e and suffi cient to support
a conclusion of defendant’s guilt beyond a reasonable doubt.’”
Mat hers, 165 Ariz. at 67, 796 P.2d at 869. The question is whether,
on t he evi dence presented, rational factfinders couldfindguilt beyond
a reasonabl e doubt. Jacksonv. Virginia, 443 U. S. 307, 324, 99 S. Ct.
2781, 2791-92 (1979).

125 I n Mat hers, we found the state’ s evi dence was i nsufficient
despite the fact that the defendant travelled from California to
Arizona with two persons involved in a nurder at the destination

165 Ariz. at 71, 796 P.2d at 873. In both Mathers and the present
case, there was no direct evidence of the defendant’s presence at
t he nmurder scene or participationin the nurder. In several cases,
however, we have affirnmed convictions prem sed primarily or entirely

on circunstantial evidence. See, e.g., State v. Spencer, 176 Ari z.

36, 859 P.2d 146 (1993) (defendant was with victimand in control
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of her car imediately prior to nurder, wthdrew all noney from
victim s bank account, andtire tracks at scene were consi stent with
victims car, which defendant was vi deot aped selling to undercover

officer); Statev. HIIl, 174 Ariz. 313, 848 P. 2d 1375 (1993) (def endant

argued with victimtw weeks prior, possessed store receipts from
wher e vi cti mshopped, and shoe prints matching defendant’s | ed from
victims truck to victims hone, where defendant was found).?2

126 The i nstant case i s troubling because, while thereis nore
evi dence of guilt than that presentedin Mathers, thereis no evidence
directly or conclusively Iinking Defendant to the crinme scene or the
crime. At a mninmm we found such a talisman in the circunstanti al
evi dence cases not ed above. No particul ar pi ece of evi dence, however,
is required as a prerequisite for sufficiency. The totality of
ci rcunst ances nmust add up to proof beyond a reasonabl e doubt. Cf

Yates v. M ssissippi, 685 So.2d 715, 718 (1996) (applying atotality

of circunstances test for sufficiency of evidence); Pennsylvaniav.

Jackson, 659 A 2d 549, 550 (1995) (sane); Urrutia v. Wom ng, 924
P.2d 965, 967 (1996) (sane).

127 In reviewi ng the evidence, we nust draw all reasonable
i nferences that support the verdict. State v. Grdler, 138 Ariz.

482, 488, 675 P.2d 1301, 1307 (1983). In that light, the state’s

evi dence may be summari zed as denonstrati ng t hat Def endant nade sever al

fal se, m sleading, and inconsistent statenents to police, other

2 See al so State v. Spears, 184 Ariz. 277, 908 P. 2d 1062 (1996)
(California defendant was i n possession of victims truck and title
thereto, transferred whil e def endant was i n Phoeni x, and shel |l casi ng
found consistent with victims wound was fired fromdefendant’s gun);
State v. Murray, 184 Ariz. 9, 906 P.2d 542 (1995) (defendant was I n
vicinity of nurder site, was appr ehended wi t h evi dence fromt he scene,
and bl ood and footprints nmatched). In each of these cases, sone pi ece
of evidence |inked the defendant to either the crinme scene or the
victimin an incrimnating fashion.
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w tnesses, and his wi fe —show ng consci ousness of guilt. Defendant

had a bad relationship with Jeneane and perceived her as a threat

to his marriage —evidence of notive. Mary was in the hospital —
provi di ng an opportunity to commt the nmurder. Defendant had a gun
and ammuni tion of the sane type used to kill Jeneane and purchased
an extra barrel for the gun the day Jeneane di sappeared. Both itens

were mssing when police investigated, and Defendant could not

rational |y expl ain their di sappearance —strengt heni ng an i nference
t hey m ght have been used to kill Jeneane.

128 Fromthis we find sufficient evidence fromwhich the jury

coul d have pi eced together a web of suspicious circunstances tight

enough that a reasonabl e person coul d concl ude, beyond a reasonabl e
doubt, that Defendant was the perpetrator. Wile each el enent of

the offense nust be established beyond a reasonabl e doubt, each

supporting fact need not be. 2 JOHNW STRONGET AL., MoCorRM CK ON EVI DENCE
8§ 341, at 446 n.6 (4th ed. 1992). Taken as a whole, the adm ssible
evi dence was t hi n® but sufficient to support a verdict that Def endant

was the killer. Premeditiation, however, is a somewhat different

i ssue, which we address | ater.

E. Whet her Jeneane’ s statenents were adm ssi bl e through a hear say
exception
129 Def endant clains the trial judge erred in denying a notion

® Police never found the nurder weapon. The state only proved

Def endant’ s m ssi ng pi stol was of a brand and cal i ber that coul d have
been used to commt the nmurder. However, Dan Wesson handguns are
made by Smith & Wesson and are not an unusual make or cali ber
Further, while the state’ s | ead conpari sons establ i shed that amruni tion
retrieved fromDefendant’s home was el enental Iy indistinguishable
fromlead fragnents renmoved fromthe victim such evidence was not
strongly probative, as there coul d have been al nost one m I 1ion rounds
of amunition produced with the sane characteristics. Reporter’s
Transcript, My 31, 1994, at 59.
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in limne and in overruling objections to hearsay testinony that

Jeneane believed her stepfather was going to kill her.

Def endant

chal I enged these statenments as inadm ssible hearsay and properly

preserved the i ssue for appeal.

during direct exam nation of Nancy Hays, the nother of a

Jeneane’ s:

STATE:

HAYS:
DEFENSE
THE COURT:

HAYS:

Di d Jeneane say anything to you
as she was | eavi ng?

Jeneane was crying.
bj ection, Your Honor, hearsay.

Overrul ed. You may conti nue your
answer .

The | ast thing she saidto
me was “He’s going to kill ne,”
and t hat’ s exact |y what she sai d.

The fol |l ow ng exchange t ook pl ace

friend of

Reporter's Transcript (R T.), May 25, 1994, at 146. The follow ng

exchanges t ook pl ace during direct exam nati on of Charl amagne Kl ug,

a teacher’s aid at Jeneane’'s school:

STATE:

KLUG

DEFENSE

THE COURT:
KLUG

STATE:

KLUG
STATE:

And what did she tell you that
she heard her stepfather say?

She heard, overheard hi msayi ng
that —

Qbj ection, hearsay . . . and
underlying hearsay as well.

Overruled. You may conti nue.
Overheard him telling her nom

they had to get rid of Jeneane
per manent|y.

* * %

Did she tell you she was afraid
of sonet hi ng?

Yes, she did.

And what di d shetell you she was
afraid of?
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KLUG Her statenment was “l’'mafraid

he’s going to kill ne.”
STATE: Who was she referring to?
KLUG Her stepfather.

R T., May 26, 1994, at 152, 154.

130 The state concedes the statenents are hearsay but argues
they are adm ssible under Rule 803(3), Ariz.R Evid., which allows
statenments of the declarant's “then existing state of m nd, enoti on,
sensation, or physical condition (suchasintent, plan, notive, design,
mental feeling, pain, and bodily health),” but does not allow
statenents “of a nmenory or belief to prove the fact renenbered or
bel i eved.”

131 The rationale for Rule 803(3) rests on two assunpti ons:
(1) that declarant’s statements have special reliability due to
spontaneity and probable sincerity; and (2) because declarant’s
know edge of his or her state of mnd is inherently superior to any
external, circunstantial account, thereis a“fair necessity” to use
the declarant’ s statenents. 6 WGvoRe, EviDENCE § 1714, at 90 ( Chadbourn
rev. 1976).

132 Adm ssibility under the state-of-mnd exception requires
that the offer be connected to the declarant’s state of mnd at the
time the statenent was nmade and be rel evant for a purpose i ndependent

fromany prohi bited use of hearsay. See United States v. Brown, 490

F.2d 758 (D.C. Gr. 1973); State v. Christensen, 129 Ariz. 32, 36,

628 P.2d 580, 584 (1981) (listing specific instances in the context
of a nurder case when state-of-m nd evidence i s adm ssible). Al so,
the statenment nust describe declarant’s present feeling or future
i ntention rather than | ook backward, descri bi ng decl arant’s past nenory

or belief about another’s conduct. See Shepard v. United States,
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290 U.S. 96, 105-06, 54 S.Ct. 22, 26 (1933) (using the state-of-mnd
exceptionto admt proof of nenory or belief woul d destroy t he hear say
rule). Finally, the statenent nust belimtedto a declaration show ng
the state of mnd and not include a description of the factual

occurrence that engendered that state of mnd. See State v. Wod,

180 Ariz. 53, 63, 881 P.2d 1158, 1168 (1994).

1. Rel evance or notive
133 The cases speak of two |evels of rel evance. See Brown,
490 F. 2d at 774. To berel evant, the declarant’ s statenment nust first
be rel evant to prove the state of m nd, though not to prove the truth
of any other facts included in the statenent. Second, the state of
mnd itself nust be relevant to an essential elenent of the claim
or defense (e.g., intent) or tend to prove rel evant conduct of the
decl arant. See PauL R Ricg, EvipENCE: CowvvoON LAWAND FEDERAL RULES OF EVI DENCE
8§ 5.02, at 488-89 (1st ed. 1986). Thus, the hearsay evi dence nust
tend to prove the decl arant’s previ ous or subsequent actions rather
than those of another person. 1d.; see also M UbALL & J. LI VERMVORE,

AR ZONA PrRACTICE: LAWOF EVIDENCE § 128, at 274- 278 ( 3d ed. 1991).

134 I n deci di ng Chri stensen, we relied not only on Shepard but
al so Brown, still one of the | eading cases that discusses the Rule

803(3) exception. 129 Ariz. at 36, 628 P.2d at 584. Brown hel d t hat
Rul e 803(3) can only be used if the declarant’s state of mnd is
probative of anultimateissueinthe case andthe statenent primarily
shows the state of mnd of the declarant, not the defendant. 490
F.2d at 774-80. Here, the state argues t he hearsay i s rel evant because
Jeneane’s statenments showed her dislike for Defendant, thus

establishing a bad relationship and helping to prove notive, an
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ultimate i ssue in the case. W have expressly held that a victins
state of mnd is relevant to show a defendant’s notive under Rule
803(3) . See Wbod, 180 Ariz. at 62-63, 881 P.2d at 1167-68;
Ful m nante |, 161 Ariz. at 251, 778 P.2d at 616.

135 In Ful mnante |, Jeneane’s nother testified that Jeneane

said she stayed the night at a friend s house w thout perm ssion
because she did not want to be with Defendant. W held this was
adm ssi bl e under Rul e 803(3) to refute Defendant’s factual clai mof
a good relationship with Jeneane and to establish his notive. 161
Ariz. at 251, 778 P.2d at 616. W reasoned:

The wi sh of the victimnot to live in the
same house with the defendant was relevant in
this case because it was used to show that the
vi ctimand defendant did not get along and ill
feelings exi sted bet ween t he parties.
Establishing that the wvictim disliked the
def endant and hence that the famly situation
was not harnoni ous, were factors in disputing
defendant's clains that he had no reason or
nmotivetonurder thevictim Additionally, since
t he def endant cl ai ned t hat the vi cti mand he got
along well, and no feelings of ill will between
the parties existed, the statenments of the
victims nother are relevant to dispute this
contenti on.

This kind of statenment is unlike the one
recently heldinadm ssibleandirrel evant by this
court. State v. Charo, 156 Ariz. 561, 564, 754
P.2d 288, 291 (1988). In that case, this court
held that the victims fear is irrelevant to
prove the defendant's conduct. Id. at 565, 754
P.2d at 292. Conversely, in this case, the
evi dence of the victim s dislike, as opposed to
fear, of the defendant is not being used t o show
t he def endant' s conduct; rather it i s being used
as evi dence of the defendant's notive for killing
the victim

| d. (enphasi s added) (sone citations omtted). Because Ful m nante |

found t he hear say adm ssi bl e when Def endant rai sed t he i ssue of noti ve,
we may have | eft doubt whether the state could offer such evidence

to prove notive when, as in the present case, the state raised the
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i ssue. Recently, however, we held that under Rul e 803(3) the state
could offer a victinis statenents of fear and intent to end her
rel ati onship withthe defendant to showt he def endant’ s noti ve w t hout
requiring the defendant to have first clainmed | ack of notive. Wod,
180 Ariz. at 62-63, 881 P.2d at 1167-68. W believe the better rule
di sregards def ense strat egy and recogni zes t he rel evance of st ate- of -
m nd evi dence of fered by ei ther party to prove t he def endant’ s noti ve
—provided the statenent offered does not offend the second part of
the rule prohibiting hearsay to “prove the fact renenbered or

bel i eved.”

2. The fact renenbered or believed

136 The text of Arizona’s Rule 803(3) admts state-of-mnd
hearsay “not including a statenent of nenory or belief to prove the
fact renenbered or believed.” The Federal Rul es Advi sory Conm ttee,
referring to the federal rule that is the basis for Arizona s Rule
803(3) exception, said that

Lt he exclusion of “statenments of nenory or

pelief toprove the fact remenbered or believed”

is necessary to avoid the virtual destruction

of the hearsay rul e whi ch woul d ot herwi se resul t

from allowng state of mnd, provable by a

hearsay statenent, to serve as the basis for an

inference of a happening of the event which

produced the state of m nd.
Rul e 803(3), Fed. R Evid., advisory commttee s note (citing Shepard,
290 U.S. 96, 54 S.C. 22). In other words, hearsay statenents
describing the declarant’s state of mnd are relevant to infer the
decl arant’ s conduct, but the decl arant’ s statenent of nmenory or beli ef
cannot be admtted to prove the conduct of another.
137 In the first significant Rule 803(3) case after Arizona

adopted its version of the Federal Rul es of Evidence, the trial judge
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admtted a decedent’s statenents that she feared t he def endant, that
he had threatened her, and that he was “capable of anything.” On
appeal , we noted that the victinis statenments specifically describing
her menory of the defendant’s past threats and her beliefs about the
def endant’ s capabilities “were not hi ng nore than statenents of ‘ nenory
or belief to prove the fact renenbered or believed.’ Such assertions
are not wwthin the Rule 803(3) exception and were not adm ssible.”

Chri stensen, 129 Ariz. at 36, 628 P.2d at 584.

138 In a subsequent case, State v. Charo, the defendant was

charged with first-degree nurder, robbery, and forci bl e sexual assaul t.
156 Ariz. 561, 754 P.2d 288 (1988). A trial wtness testified to
a discussionwththe victimtwo years prior tothecrinme. Thevictim
told the witness that while away on vacati on, defendant, alone with
her in a hotel room tried to sexually assault her. W held that

“I'l]ike the threat in Christensen, the testinony about . . . what

happened in the hotel was . . . a statenent of nenory or belief .
offered to prove the truth of that nenory or belief and it was not

adm ssible.” |d. at 564, 754 P. 2d at 291. Thus, Charo and Chri st ensen

have excl uded st at enent s conveyi ng a decl arant’ s nenory of anot her’s
past conduct or belief of another’s future actions.

139 I n Wood, after findingthevictims state of m nd rel evant,

we relied on Charo and Christensen to reject a hearsay statenent of
t he cause of her fear —that “[Defendant] had threatened her life.”
We held this statenment violated the prohibition of using nenory or
belief to “prove the fact renmenbered or believed.” 180 Ariz. at 63,
881 P.2d at 1168. Many authorities agree with Wod' s prem se that
whil e the state of m nd, such as fear or dislike, may be adm ssibl e

if relevant, events or beliefs givingriseto that state of m nd are
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not. See, e.g., United States v. Joe, 8 F.3d 1488, 1492-93 (10th

Cr. 1993) (finding declarant’s statenent of fear adm ssible but its

basi s, that husband was goingto kill her, inadm ssible); United States

v. Liu, 960 F.2d 449 (5th Gr. 1992); United States v. Enmert, 829

F.2d 805, 810 (9th G r. 1987) (holding trial court properly excl uded

testinony that i ncl uded st at enent descri bi ng defendant’ s threats t hat
caused fear).

140 InLiu, the Fifth Grcuit upheldthetrial judge’s decision
to all ow statenents that the victim®“was scared,” w thout all ow ng
the witness to relate the cause of the victinms fear. In reaching
theresult, the court quoted wi th approval fromits previ ous deci sion

in United States v. Cohen:

That rul e [803(3)] byits ownterns excepts from
t he ban on hearsay such st at enments as m ght have
been made by Cohen of his then existing state
of m nd or enotion, but expressly excludes from
t he operation of the rule a statenent of belief

to prove the fact believed. . . . But the
state-of -m nd exception does not permt the
wtness to relate any of the declarant's

statenents as to why he held the particul ar state
of mnd, or what he m ght have believed that

woul d have induced the state of mnd. |If the
reservation in the text of the rule is to have
any effect, it nust be understood to narrowy
[imt those adm ssi bl e statenents to decl arati ons
of condition —“I'mscared” —and not belief —
“I"m scared because Gl kin threatened ne.”

Liu, 960 F.2d at 452 (quoting Cohen, 631 F.2d 1223, 1225 (5th Gr.
1980) (footnote omtted)); see also M UDALL ETAL., supra, 8128. This

reasoning i s consistent with our holdingsin Christensen, Charo, and

Wbod, which bar the portion of the statenment reporting a victims
menory of past incident or belief.
141 Even t hough Defendant did not claimat the second trial

that he and Jeneane had a good rel ati onship, Jeneane’s dislike and
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fear of her stepfather are rel evant, although perhaps mninmally,*to
the i ssue of notive, and adm ssion of her statenents of dislike and
fear were permtted under the rule. See Wod, 180 Ariz. at 62-63,
881 P.2d at 1167-68. But two of Jeneane’s contested hearsay
statenents, “He’'s going to kill nme” and “I’mafraid he’s going to
kill me,” directly report Jeneane’'s statenent of belief about
Def endant's future conduct and thus violate the rule. See id. at

65, 881 P.2d at 1170; Christensen, 129 Ariz. at 36, 628 P.2d at 584;

M UDALL ET AL., supra, 8 128, at 274-75 and n.4. The third statenent,
reporting the conversation Jeneane heard between her stepfather and
her nother, clearly reflects Jeneane’s nenory of a past fact and is
al so precluded by the |ast part of Rule 803(3).

142 In Wod, the defendant’s conduct and identity were
undi sputed, | eaving only his nental state at i ssue, but we hel d hear say
relating the declarant’s nenory of past threats inadm ssible. 180
Ariz. at 62-63, 881 P.2d at 1167-68. Here, Defendant’s identity and
conduct are crucial issues. Afortiori, the statenments offered have
the primary effect of proving the factual basis of Jeneane’s state
of m nd: that her stepfather threatened her and woul d kill her. Such
an inference i s exactly what is proscribed by the | ast cl ause of the

rul e. See State v. Krone, 182 Ariz. 319, 324, 897 P.2d 621, 626

(1995); Navarro v. State, 863 S.W2d 191, 197 (Tex. App. 1993); Rule

803(3), Fed.R Evid., advisory commttee’'s note. Such testinony
reflects the declarant’s state of mind only if the facts asserted

in the statement are taken as true, which is what the rul e forbids.

* Even when evi dence i s i ndependent |y rel evant under Rul e 803(3),
it must still pass the threshold of Rule 403. W find no abuse of
discretioninthe trial judge s finding that the ﬁrejudicial nat ur e
of the evidence did not substantially outweigh the probative val ue
of Jeneane’s statenment of fear.
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See 2 STRONG ET AL., Ssupra, 8 276, at 244-45. Thus, all three of the

contested hearsay statenents are inadm ssible under Rule 803(3).

3. I dentity

143 Relying on State v. Mauro, however, the state argues that

the statenments should be admtted to prove the identity of Jeneane’ s
murderer. 159 Ariz. 186, 766 P.2d 59 (1988). Over the past seventeen
years, there has been sone confusion about whether Arizona s Rule
803(3) permts adm ssion of statenents showing a homcide victims
state of mnd to prove the identity of the nurderer. Prior to
Arizona s adoption of the Federal Rules of Evidence, we held that
avictims statenents that she feared the defendant would kill her

wer e adm ssi bl e under the state-of-m nd exception. State v. Gause,

107 Ariz. 491, 493-95, 489 P. 2d 830, 832-34 (1971), judgnent vacat ed
by Gause v. Arizona, 409 U. S. 815, 93 S. . 192 (1972). Before Gause,

our cases held that the victims state of mnd was rel evant only in
i nstances “of acci dent, suicide, or self defense,” situations in which
the declarant’ s state of mnd is rel evant because it provi des a basi s
fromwhichtoinfer the declarant’s conduct. 1d. at 494-95, 489 P. 2d
at 833-34. In Gause, we “brush[ed] asi de the sophistry”’of thislimted
approach and al | owed a st atenent that the victi mwas afrai d her husband
woul d kill her as probative on the issue of her killer’s identity.
ld. at 495, 489 P.2d at 834. This permts use of a declarant’s
statenment to prove the defendant’s conduct, a use that requires the
factfinder to assune the truth of the facts renmenbered or believed
by the decl arant.

144 I n 1981, after adoption of the federal rul es, we consi dered

a case with hearsay statenents simlar to those in Gause and the
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present case. The victimnmade three statenents to the effect that
she feared the defendant, that he had threatened her, and that he

was “capable of anything.” Christensen, 129 Ariz. at 36, 628 P.2d

at 583. This court found the |l ast two statenents i nadm ssi bl e under
Rul e 803(3)'s state-of-m nd exception. Id. Although the first
statenment, reflectingonly thevictins fear, was possi bl y adm ssi bl e
under the rule, but only if relevant to alimted purpose under Rule
803(3), we commented that a “victinms state of mndis only rel evant
when identity or the defense of accident, suicide or self-defense
israised.” Id. (enphasis added). Including identity inthis |ist
was grat ui tous because it had never before been included inthe pre-
Gause cases that listed only accident, suicide, or self defense.

Mor eover, no issue was raised in Christensen that justified adding

identity to the |ist. See 129 Ariz. at 36, 628 P.2d at 584.

Chri stensen actual |y hol ds that statenents of the declarant’s nenory

of threats and belief that the defendant was “capabl e of anythi ng”
were not within the Rul e 803(3) exception and was t hus i nadm ssi bl e.
Later cases, we believe, clarify that a statenment of fear is
i nadm ssible to prove identity.
145 Qur 1988 opinion in Charo overrrul ed Gause and hel d t hat
Rul e 803(3) does not permt adm ssion of a victinis statenents of
fear of the defendant to prove the defendant's conduct. 156 Ariz.
at 564-65, 754 P.2d at 291-92. The state argued that the victins
fear of the defendant was relevant to the identity of her nurderer.
We di sagreed, reasoning that
the idea of proving that a victimwas afraid

of the defendant as adm ssibleto proveidentity

has been thoroughly rejected. People V.

Arnendariz, 37 Cal.3d 573, 581, 209 Cal.Rptr.

664, 672, 693 P.2d 243, 251 (1984) ("Avictinms
out-of -court statenents of fear of an accused
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are admssible . . . only when the victins

conduct in conformty with that fear is in

di spute. Absent such dispute, the statenents

areirrelevant."). The Arizona Rul es of Evi dence

are consonant with the above view on the state

of m nd exception and, therefore, require that

the rule in Gause be rejected.
| d. (enphasi s added) (citations omtted). W expl ainedthe reasoning
of past caseslimtingrel evance of state-of-m nd statenents to suici de
and sel f-defense, stating that “a hearsay statenent of fear by a nurder
victimwas adm ssible and relevant to prove or explain subsequent
acts of the decedent, but not as a basis to infer a defendant's
conduct.” 1d. at 564, 754 P.2d at 291 (enphasis added).
146 Wthin a year of our decision in Charo, we again nuddi ed
the waters in Mauro, in which we held adm ssible a child hom cide
victims statenent that “his dad would kill himif he was caught
junping on a bed.” 159 Ariz. at 198, 766 P.2d at 71. In a short

di scussion of the issue, without anal ysis of Chri stensen and w t hout

citing Charo, we said:

To be adm ssi bl e, the hearsay nust be rel evant.
State v. Christensen, 129 Ariz. 32, 36, 628 P. 2d
580, 584 (1981). A wvictinis state of mnd is
rel evant only when identity or the defense of
accident, suicide or self-defense is raised.
129 Ariz. at 36, 628 P.2d at 584. Because the
identity of the child abuser was anissueinthis
case and the statenents revealed the victins
mental feeling, we holdthat the victims hearsay
statenents were covered by the state of mnd
exception in rule 803(3), and were therefore
properly admtted.

Id. But again, the child s statenment reflected one of two things:
the child s nenory of his father’s past threat or his belief about
his father’ s future conduct. Thus, the statenent of identity in Mauro
falls squarely within the prohibition of the last clause of Rule
803(3).

147 I n Wod, our npbst recent venture into this area, we held
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hearsay testinony of a victinms statement that “[n]obody is going
to stop [ Defendant] until he kills sonebody” outside the Rul e 803(3)
exception “because it is a statenent of belief to prove the fact
believed.” 180 Ariz. at 65, 881 P.2d at 1170. W reached the sane
concl usi on about one victin s hearsay statenent that the defendant
had threatened another victim because it “does not reflect [the
victims] state of m nd but rather appears to be a statenent [of]
‘“menory or belief to prove the fact renenbered or believed.”” Id.
at 63, 881 P.2d at 1168. Charo held that evidence of the victinis
fear of the defendant i s not rel evant to prove t he def endant’ s conduct
or identity. 156 Ariz. at 563-65, 754 P.2d at 291-92. As wll be
seen in the next section, that is exactly how the state used the
evidence in the present case. W believe Charo and Wod interpret
the rule correctly. W also believe this is the mgjority rule and
the rule contenplated by the federal commttee and endorsed by the
authorities in the field. See Rule 803(3), Fed.R Evid., advisory
committee’ s notes (Rule 803(3) statenent can prove only declarant’s
future conduct, “not the future conduct of another person”); see al so
Shepard, 290 U.S. at 97, 54 S. . at 23;° 2 STRONGET AL., Ssupra, § 276,
at 244-45 (hear say evi dence cannot be used to prove def endant’ s conduct

or state of mnd but can have legitimate use to prove declarant’s

® The United States Suprene Court has said as nuch. [f, in
Shepard, the victinms statenent to an attendi ng nurse that “Dr . Shepard
has poi soned ne” was i nadm ssi bl e under t he state-of -m nd exception,
then Jeneane’ s statenent in the present case that Defendant woul d
kill her nust be equally i nadm ssible. Cf. Shepard, 290 U. S. at 98,
54 S.Ct. at 23. Jeneane's fear or dislikeis relevant to Defendant’s
notive because it may tend to prove, marginally at |east, a bad or
even hostil erel ati onshi p, perhaps giving Def endant areasontokill.
Jeneane' s consequent belief that Def endant woul d kill her al soreflects
her fear but goes beyond her state of mnd and reflects her belief
about Defendant’s conduct. As such, it is proscribed by the |ast
clause of Rule 803(3) if used to prove notive or identity.
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conduct).

148 Thus, Arizona' s evidence hornbook rightly criticizes our
i nconsi stency on the i ssue of identity constituting rel evance under
Rul e 803(3). M UDALL ET AL., supra, 8 128, at 274-75 and n.4. The
text notes that the “ri sky” Gause rul e was overrul ed i n Charo, which
hel d that “a statenent of fear offered to prove facts justifying fear
and to identify the defendant is inadm ssible. [Mauro indicates]
that [o]ld habits, however, diehard.” Id. W followthe great wei ght
of authority as well as our own cases and rely on Rule 803" s text,
whi ch squarely proscri bes adm ssion of a declarant’s nenory or bel i ef
to provethe matter renenbered or believed. Thus, we refusetorevive
Gause, notw t hstandi ng the comment in Mauro. Evidence of avictins
state of mnd is not adm ssible to establish the conduct of another
and thus the identity of the perpetrator of the crime. W find al

t hree hearsay statenents contested here i nadm ssible as areflection
of Jeneane’s nenory or belief and thus precluded by Rule 803(3) and

our decisions in Christensen, Charo, and Wod.

4. Harm ess error anal ysis
149 Havi ng concl uded t hat the testinony by wi t nesses Hays and
Kl ug rel ati ng Jeneane’ s statenments of nmenory or belief was i nadm ssi bl e
hear say, we nust next determ ne whether the error was harnl ess. See
Krone, 182 Ariz at 321, 897 P.2d at 623. “Prejudicial error and
harm ess error rely upon the sanme |egal test. For error to be
harm ess, and t herefore not prejudicial, we nust be abl e to say ‘ beyond
a reasonabl e doubt, that the error did not contribute to or affect

the verdict.”” 1d. (quoting State v. Bible, 175 Ariz. 549, 588, 858

P.2d 1152, 1191 (1993) (citations omtted)).
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150 To det er m ne whet her Def endant was prej udi ced, we nust | ook
tothe inpact of theinadm ssible statenentsinlight of thetotality
of properly admtted evi dence. See Wod, 180 Ariz. 63, 881 P. 2d 1168.
First, we consider the likely effect on the jury of the inproperly

admtted hearsay. See State v. WIllians, 133 Ariz. 220, 224, 650

P.2d 1202, 1207 (1982). Because the testinony was adm tted w thout
alimtinginstruction, we nust assune the jury coul d have consi dered
the statenents as asserting the truth of the matter testified to:
Def endant’ s nurderous i ntent. NMbreover, we note that the prosecutor
enphasi zed this evidence in his closing, arguing:

And Jeneane was not unlike the boy who cried

wol f.  Nancy Hays i gnored her cry. Charlamgne

Kl ug i gnored her, Jeneane’s, cry for help. .

But its |nportant that this jury here today not

i gnore Jeneane anynore. . . . And Jeneane has

spoken to us in this courtroom through this
evidence. Sheistellingus whokilledher based

on t he evi dence i ncl udi ng def endant’ s statenents

on her relationshipwithhim Andall |I'masking

youto dois not ignore that, to not ignore that

cry for helplikethat little boy who cri ed wol f
R T., June 20, 1994, at 222-23 (enphasi s added). The manner in which
the prosecutor used this evidence in his closing argunent both
illustrates the w sdomof the prohi bition agai nst usingthe state-of-
m nd exception to prove facts renenbered or believed and refutes any
contention “that this [hearsay] was a relatively uninportant piece
of evidence.” Charo, 156 Ariz. at 563, 754 P.2d at 190 (noting
prosecutor's enphasi s of i nproperly adm tted evi dence during cl osing
argunent in finding reversible error).
151 The state argues, however, that two properly admtted
statenents render the error harm ess. First, Jeneane’ s nother, Mary,
testified about Defendant’s comments after the incident two years

bef ore the nurder when the police canme to the house to investigate
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a report that Defendant spanked Jeneane:

Q Have you ever sai d on anot her occasi on t hat

you renenber the defendant saying to
Jeneane, “I’Il kill your fucking ass?”

A | do recall himsaying that to her.
R T., May 25, 1994, at 210. Also, afriend of Mary' s testified that
she heard Defendant say he “couldn’t wait until Jeneane was out of
t he house and that he would | i ke to get rid of her,” and that Jeneane
was “inthe way, [and] that she cane between Oreste and Mary.” R T.,
May 26, 1994, at 142-43. Both of these statenents are adm ssible
under Rule 801(d)(2) as adm ssions by a party opponent.
152 W findthe “get rid of her” statenent, read inisolation,
not so serious. A reasonable juror m ght assune fromthe statenent
t hat Def endant was unhappy that Jeneane was living with the couple
and want ed her gone; but that juror m ght not findit was aggressively
hostil e or di spl ayed nurderous intent. Mary’ s statenent t hat Def endant
said to Jeneane, “I’Il kill your fucking ass,” displays aggression
but also need not be interpreted as expressing nurderous intent.
G ven that the statenment was made after a police investigation of
a spanking incident two years earlier, the jury mght have found it
was made out of sudden anger and did not reflect Defendant’s intent
two years |ater
153 Wile the two adm ssible statenments, taken together,
certainly indicate dislike and perhaps aggressive hostility toward
Jeneane, we cannot concl ude beyond a reasonabl e doubt that a jury woul d
find the statenents carried the sane wei ght as Jeneane’ s statenents
t hat she believed Defendant wanted to kill her. This prejudicial
statenent was admtted at trial not once, but tw ce, and argued by
t he prosecutor at closing.

154 Proof of Defendant’ s notiveto kill Jeneane was a cent er pi ece
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of the state’'s case. Conmbi ned with other evidence, adm ssible
testinmony of several witnesses to Defendant’s bad rel ationship with
Jeneane was legally sufficient to show notive. Wile the evidence
as a whole was sufficient to sustain a nurder verdict, to sustain
the charge of preneditated nmurder the prosecution nust prove that
Def endant “made a decision to kill prior to the act of killing.”

State v. Kreps, 146 Ariz. 446, 449, 706 P.2d 1213, 1216 (1985). The

state made a thin case for nurder, and an even thinner case for

prenedi tated nurder. No evidence was admtted at trial show ng the
ci rcunst ances surrounding the actual killing, whether Defendant

commtted the crime in a heat of passion or after reflective
del i beration. Although no particular periodof tineisrequiredfor

reflection, the statenents “he’s goingto kill nme” have the t endency
to both forecast Defendant’s conduct and support the inference that

he deliberated such a plan, thus helping to prove preneditation.

While a few other facts could support a finding of preneditati on —
e.g., evidence that Defendant bought a new barrel for his gun the
sane day Jeneane di sappeared —repetition of the “he’s going to kill

me” statenments provides a strong i nference that Def endant’ s conduct

was pl anned, rather than the result of sudden anger w t hout refl ection,

and strongly supports the ot herw se thin evidence of preneditation.

W cannot concl ude beyond a r easonabl e doubt t hat t he hearsay t esti nony
did not affect the verdict of preneditated nurder.

155 Furthernore, we recognize “that repeated adm ssion of

i nadm ssible matter may so strengthen the weight of the original

adm ssi ble version that what would have been cunul ative becones

conclusive and highly prejudicial.” State v. WIllians, 133 Ariz.

220, 227, 650 P.2d 1202, 1209 (1982) (enphasis added). A child s

statenents of fear of being killed by a parent are |ikely to evoke
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hei ght ened synpat hy and i ncrease the |i kel i hood of the jury believing
the threat. Such statenents exacerbate the effect of properly admtted
evidence. It is inpossible to conclude beyond a reasonabl e doubt
that inproper repetition of Jeneane’s fear of being killed by her
st epf at her had no ef fect on t he verdi ct when whet her she was actual ly
killed with preneditation by Def endant was t he weakest issue in the

case. Thus, we find the error prejudicial and nust reverse.

F. Whet her the judge erred in admtting | ead conpari son evi dence
156 Def endant argues t hat evi dence conparing the | ead fragnents
retrieved fromJeneane’ s headtothe |l ead fromthe amunition recovered
fromDef endant’ s honme shoul d have been excl uded because t he probati ve
val ue was substantially outwei ghed by the prejudicial inpact and
potential to m slead and confusethe jury. See Rul e 403, Ariz.R Evid.
Def endant contends the fact that fragnments fromJeneane’ s head were
of the sane el emental conposition as his amunitionwas statistically
irrel evant because there coul d have been as many as 40, 000 boxes of
such ammuni tion

157 The test for rel evance i s whet her the of fered evi dence t ends
to make the existence of any fact in issue nore or |ess probable.

See Rule 401; State v. diver, 158 Ariz. 22, 28, 760 P.2d 1071, 1077

(1988). The | ead conpari son evidence here was probative in that it
t ended t o denonstrat e t hat Def endant possessed anmmuni ti on consi st ent
with that used to kill Jeneane. W do not see any prejudice that
woul d substantially outwei gh the probative val ue of the evidence to
bar its adm ssion. See Rule 403. The judge did not abuse her

discretion in admtting this evidence.
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G Wet her t he j udge properly refused to excl ude Def endant’ s ex-wi fe
fromthe courtroomfor the entire trial

158 Def endant clains his constitutional right toafair trial
was Vi ol ated because the judge refused his request to exclude his
ex-w fe, Jeneane’ s nother, who was also awitnessinthetrial. Under
the Ari zona Rul es of Oimnal Procedure, the Ari zona Rul es of Evi dence,
and t he Ari zona Consti tution, Jeneane’ s not her was properly permtted
to beinthe courtroom Prior to the enactnent of the Victins' Bill
of Rights, both Arizona CGimnal Rules 9.3 and 39, as well as Arizona
Evi dence Rul e 615, gave a defendant the right to request excl usion
of awtness. “[F]ailureto honor an excl usionary request i s presuned
prej udi ci al unl ess the absence of prejudiceis clearly manifest from
therecord.” State v. Roberts, 126 Ariz. 92, 94, 612 P. 2d 1055, 1057
(1980). The Victins’ Bill of Rights, Ariz. Const. art. Il, 8 32.1,

and the parallel provisions in Rule 39, however, excepted victins
fromthe foregoing rules. The victinm s nother is considered avictim
in a homcide case. See Rule 39(a); A RS. 8 13-4401(18).

159 Wi | e several states haveavictins’ bill of rightsintheir

constitutions, fewstates have case | aw addr essi ng whet her al tering,

and in certain circunstances renovi ng, a defendant’s evidentiary or

statutory right to exclude w tnesses violates constitutional due
process. In the few reported cases, however, the answer has been
negative. “lnasnmuch as therule permttingthe exclusion of w tnesses
originated wwth the | egislature, we can conceive of no reason why
the rule cannot be nodified in the sane manner. . . .” \Wheeler v.

Maryl and, 596 A 2d 78, 88 (App. 1991) (quoting Stephens v. Arkansas,

720 S. W 2d 301 (1986)). W agree. Arizona’ s adoption of the Victins’

Bill of R ghts and the consequent statutory and rule changes

i npl enenting the constitutional provision effectively renoved the
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presunption of prejudice that we traditionally attached to a tri al
judge's refusal to exclude a witness fromthe courtroom Moreover,
Def endant has not denonstrated any actual prejudice due to his ex-
wi fe' s presence prior togivingtestinony. W therefore do not believe

Def endant’ s due process rights were viol ated.

H. Whet her t he probati ve val ue of testinony regardi ng t he spanki ng
i nci dent was substanti al | y out wei ghed by t he prej udici al i npact

160 Def endant chal | enges t he testi nony of Jeneane’ s not her about
t he i nci dent i n whi ch Def endant spanked Jeneane and, after the police
|eft, said to her, “I’'Il Kkill your fucking ass.” Def endant

acknow edges that in Fulmnante I, we held this evidence adm ssi bl e

to show noti ve under Rul e 404(b). 161 Ariz. at 247, 778 P.2d at 612.
Def endant continues to challenge that ruling, and additionally
chal | enges the evidence under Rule 403, arguing that prejudice
outwei ghed its mniml relevance. The state contends the hol ding
inthe first appeal included an inplicit consideration of Rule 403
and therefore is the lawof the case. W find no error, evenif the
def ense preserved a new and valid Rule 403 objection. Defendant’s
statenent, adm ssible as non-hearsay under Rule 801(d)(2), bhad
probative val ue to denonstrate the hostil e rel ati onshi p bet ween Jeneane
and Defendant. W cannot say the prejudicial effect was so clearly
unfair that we nust find an abuse of the judge’'s discretion in

admtting this evidence under Rul e 403.

Whet her the judge abused her discretion in refusing to give a
WIllits instruction

161 The defense i ntroduced evi dence that Jeneane ate chicken
and creaned corn around 6:30 the evening she disappeared. A

pat hol ogi st testifiedthat based onthe contents of Jeneane’ s st onmach,
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she died sonetinme within two hours of her |ast neal. He explained
t hat under nornmal conditions, it takes about two hours for the gastric
process to enpty the stomach, and Jeneane’s stonmach had been full.
Def endant told police he visited his wife in the hospital from®6: 30
to 8:30 the evening of Jeneane’ s di sappear ance, although the tim ng
of hisvisit was di sputed. The autopsy reveal ed t hat Jeneane’ s st onmach
contents included neat. The state did not retain a sanple of the
contents. Defendant requested a WIllits instruction on the grounds
that had the state preserved a sanpl e of Jeneane’ s stonmach contents,
t he meat coul d have been determ ned to be chicken and a nore exact
ti me of death coul d have been est abl i shed, perhaps duri ng Def endant’s
visit to the hospital

162 When police negligently fail to preserve potentially
excul patory evidence, an instruction pursuant to State v. WIIlits,

96 Ariz. 184, 393 P.2d 274 (1964), permts the jury to infer that

t he evi dence woul d have been excul patory. To beentitledtoa WIlits
instruction, a defendant nust prove: (1) that the state failed to

preserve material evidence that was accessible and mght tend to

exonerate him and (2) resulting prejudice. State v. Leslie, 147
Ariz. 38, 47, 708 P.2d 719, 728 (1985). W review the refusal to
give a Wllits instruction for an abuse of discretion. Id. Atrial
court does not abuseits discretion by denying arequest for aWllits
i nstruction when a defendant fails to establishthat thelost evidence
woul d have had a tendency to exonerate him State v. Bolton, 182
Ariz. 290, 309, 896 P.2d 830, 849 (1995); State v. Atwood, 171 Ari z.
576, 627, 832 P.2d 593, 644 (1992).

163 Def endant woul d have benefitted little fromthe stomach
contents being tested and identified conclusively as chicken. The

jury had al ready heard that the stonmach contents were neat and that
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Def endant tol d his w fe he prepared chi cken on t he eveni ng i n questi on.
Al'l that Defendant could have gained froma precise determ nation
of the stomach contents was certainty that Jeneane’s | ast neal was
chi cken, rather than sone ot her neat. The critical question, however,
was not what Jeneane ate but when she ate. Even though Defendant
clainmed to police that he had been at the hospital from6:30 to 8:15
p.m, the testinony of two other witnesses failed to support his
assertion. The facts supporting Defendant’ s ti m ng argunent are hi ghly
questionable at best. W find, therefore, that the state’s failure
to preserve the evidence did not significantly prejudi ce Def endant.
The trial judge did not abuse her discretion in refusing to give a

WIllits instruction.

J. State’s evidence of sexual m sconduct

164 Def endant argues that the state’s evidence of sexual
m sconduct violated his due process rights and that the probative
val ue of such evi dence was substanti al | y outwei ghed by its prejudici al
ef fect. The state contends that Defendant waived any specific
objection to adm ssion of the evidence because he failed to
sufficiently object either during trial or by notion. An objection
is sufficiently made if it provides the judge with an opportunity

to provide a renedy. See State v. Detrich, 188 Ariz. 57, 64, 932

P.2d 1328, 1335 (1997). The objection may be nade during t he course
of trial or by notion. State v. Burton, 144 Ariz. 248, 250, 697 P.2d

331, 333 (1985) (“[Where anotioninlimneis made and rul ed upon,
the objectionraisedinthat notionis preserved for appeal, despite
t he absence of a specific objectionat trial.”). Errors not objected
tow |l bereviewed only for fundanental error. State v. WI| oughby,

181 Ariz. 530, 546, 892 P.2d 1319, 1335 (1995).
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1. Arrangenent of Jeneane’ s pants and under pants

165 Def endant nmade no obj ection and did not file a notion
inlimne with respect to testinony on the arrangenent of Jeneane’s
clothes. R T., May 23, 1994, at 129-30. The state cl ai ns t he evi dence
was rel evant to shownotive andto “conpl ete the story” of the of fense.

Cf. State v. Guerra, 161 Ariz. 289, 292-93, 778 P.2d 1185, 1188-89

(1989). It is difficult to see the relevance of this evidence to
t he charges agai nst Defendant or to ascertain just what story was
being conpleted. But if it was error to admt this evidence, it

certainly was not fundanental

2. Swab testing

166 The state introduced testinony of the expert who tested
swabs taken from Jeneane’s nouth, vagina, and rectum The expert
testified that the test results were “noderately positive” but
i nconcl usive, |ikely due to deconpositionof the body, thus rendering
the expert’s final conclusion negative. Defendant asserted in his
motion in limne that the foregoing evidence “is not relevant” and
“I's not probative, but is prejudicial and will mslead the jury.”
Thus, objections based on Rul es 401 and 403 are properly before this
court.

167 Rul e 401 states that “‘[r] el evant evi dence’ neans evi dence
havi ng any tendency to make the existence of any fact that is of
consequence to the determ nati on of the action nore probabl e or | ess
probable than it would be without the evidence.” The state’s swab
testing testinony didnot nmeet the m ni numrequirenents of rel evance.

Def endant was not charged with sexual assault; nor was there any
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evi dence that he ever had a sexual relationship with Jeneane or nade
any sexual advances toward her. If, as the state contends, the
evi dence shows notive, there is no evidence connecting that notive
to Def endant. Further, any mnimally probative val ue of this evidence
was substantially outweighed by its prejudicial effect. The
exam nation of the state’s expert who conducted the test strongly
suggested that the findi ngs were not reli abl e enough to confirmthere
had been a sexual assault. If the state’ s expert was forthright enough
to say that the findings were so inconclusive he had to reach a
negati ve conclusion, then admtting the evidence so that the jury
couldreach adifferent conclusionnerelyinvitedthejuryto specul ate
and posed a serious threat of m sl eading. The testinony thus permtted
the jury to decide “on an i nproper basis, such as enotion, synpat hy,

or horror.” See State v. Mtt, 187 Ariz. 536, 545, 931 P.2d 1046,

1055 (1997); see al so Bennett v. PRCPublic Sector, Inc., 931 F. Supp.

484, 502-03 (S.D. Tex. 1996) (holding that conclusions based on
unreliabl e evidence have substantial prejudicial effect).

168 The j udge shoul d have excl uded t he testi nony. But because
we reverse on ot her grounds, we need not engage in a harm ess error
analysis. Unless the state can establish affirmative evidence of
sexual assault and sonehowconnect it to Defendant, the evi dence shoul d

not be admtted on retrial.

CONCLUSI ON
169 Finding error as described in this opinion, we reverse
Def endant’ s convi cti on and sentence. Concl udi ng t here was suffi ci ent
evidence to take the case to the jury, we remand to the trial court

for retrial and proceedings consistent with this opinion.
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