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ZLAKET, Chief Justice.

11 At approximately 12:30 a.m on Septenber 30, 1993,
Frazier Gles got out of bed to let sone fresh air into his Phoeni x
t ownhouse. He opened a w ndow, glanced across the street, and
noti ced sonmeone sitting in his neighbor’s car. The headlights were

on and the driver’s door was open. Next to the car, he saw what he

t hought was a “pile of rags.” Not thinking nuch about it, he went
back to bed.

12 A few mnutes later, Gles heard soneone say, “Please
don't hit nme. Don’t hit nme. Don't. Don’t.” He got up again and



| ooked out the wi ndow, but observed the same scene as before. As
G les started back to bed, he noticed another car drive up and stop
next to his neighbor’s vehicle. The driver spoke to the person in
the parked car and then “raced off.” The occupant of the
nei ghbor’ s autonobile turned off the headlights, got out of the
vehicle, stonped on the “pile of rags,” and pulled it into the
street. At that point, Gles realized that the “pile of rags” was
actually a human being. Wen the other car returned, the nman who
had just noved the body ran in front of the vehicle “like, *Oh,
boy, this is going to be fun,’”! and hopped inside. The car sped
away, but quickly cane “racing” back and ran over the body. G les
then |l eft the wi ndow and phoned the police.

13 Approxi mat el y one week | ater Efren Medi na, Ernie Aro, and
Kevin Martinez were arrested for the nurder of Carle Hodge.
Medina’s girlfriend, Angel a Cal deron, had contacted the police with
i nformati on about the killing. Defendant Medi na was charged with
first-degree nmurder, burglary in the third degree, and aggravated
r obbery.

14 At trial, Calderon testified that on the night of the
murder, she and a friend were sitting in her front yard. At about
2:15 a.m, the three men arrived in the defendant’s white Mercury.
She saw Medina step from the driver’s side and Aro from the

passenger door. They were |laughing and tal king about “speed

! The record reflects that the defense nade no objection to
this characterization by M. G les.
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bunps.” When she asked t he defendant what he neant, he told her to
“watch the news.”

15 Later that norning, the defendant net Calderon at a
friend' s house. He disclosed that he and his associ ates had done
sonet hing wong and he was scared. Sonetine later, he told her
that they had intended to steal a car and its radi o, but ended up
beating and running over an “old man.” According to Cal deron
Medi na admtted pulling the victimout of the car and kicking him
in the head. Aro drove Medina's car around the block. Wen he
returned, Medina told himto “scoot over” and got in the car. They
drove off, then cane back and ran over the victim Medina told her
t hat he drove over the man three tines.

16 An investigator found a white plastic bag filled wth
gold paint at the nurder scene, along with several scattered
turquoi se stones. Blood stains and gold paint marks were on the
roadway, sneared by the tires of the defendant’s vehicle. The
gl ove conpartnment of the victims car had been “ransacked,” and t he
radi o appeared to have been tanpered wth. The knobs had been
pulled off, but the wunit was still in place. Def endant’ s
fingerprints were found on the car.

17 Pol i ce di scovered the victinis bl ood, tissue, hair, Seiko
wat ch, and a fragnent of his clothing on the undercarriage of the
def endant’ s aut onobil e. The turquoise stones collected at the
scene matched those mssing fromthe watch band. Spots of bl ood

consistent with the victinm s were detected on the defendant’ s shoe.



A second white plastic bag filled with gold paint was |ater
di scovered in the defendant’s bedroom along wth two snal
speakers and a knob froma car w ndow crank. The significance of
the latter itenms was never clearly denonstrated at trial because
the state had rel eased the victim s car before any connection could
be establi shed.

18 A jury found Medina guilty on all counts. The tria
judge sentenced him to aggravated terns of five years for the
burgl ary, seven years for the robbery, and to death for the nurder.
Def endant appeals from his convictions and sentences. W have
jurisdiction pursuant to Ariz. Const. art. VI, 8 5(3); ARS. 8§ 13-

4031; Ariz. R Cim P. 26.15 and 31.2(b).

TRI AL | SSUES

Recusal

19 The defense contends that the judge should have recused
himself from this case because he had presided over an earlier
aggravat ed assault and robbery trial of the defendant. Medina was
convicted of those charges, ultimately leading to a finding of the
(F)(2) aggravating circunstance here. See A R S. 8§ 13-703(F)(2)
(previous conviction of a serious offense). |In addition, because
defendant killed M. Hodge while on release pending trial of the
earlier charges, there was a finding of the (F)(7) aggravator.
A RS 8 13-703(F)(7) (nurder commtted while in custody or on

aut hori zed rel ease).



110 Def endant clains that the trial judge' s failure to recuse
hi msel f viol ated his due process rights under the federal and state
constitutions. Paradoxically, he admts that there is “absolutely
no reason to question the fairness of this judge.” He al so
acknow edges that any judge woul d have becone aware of the prior
convictions, but <contends that there is an “appearance of
unfairness” here that should result in a finding of fundanenta
error.

111 A def endant may nove for a newtrial based on the court’s

lack of inpartiality. See State v. Perkins, 141 Ariz. 278, 286,

686 P.2d 1248, 1256 (1984), overruled on other grounds by State v.

Nobl e, 152 Ariz. 284, 731 P.2d 1228 (1987); Ariz. R Crim P.

24.1(c)(5). It is well established, however, that a “trial judge
is presuned to be free of bias and prejudice.” State v. Rossi, 154
Ariz. 245, 247, 741 P.2d 1223, 1225 (1987). To rebut this

presunption, a party must set forth a specific basis for the claim
of partiality and prove by a preponderance of the evidence that the

judge is biased or prejudiced. 1d.; Ariz. R Cim P. 10.1.

112 Medina did not file a Rule 10.1 notion. He also failed
to nove for a newtrial. He did file a “Mdtion to Voir Dire Judge
Hauser,” which was deni ed. W have held that a defendant’s

constitutional protections do not include the right to question a
judge regarding possible bias or prejudice. Rossi, 154 Ariz. at
248, 741 P.2d at 1226. Perm ssion to do so nust be granted

sparingly and only in the presence of specific allegations, not



“mere specul ation, suspicion, apprehension, or imagination.” |d.
O herw se, judges would be continuously vulnerable to frivol ous
att acks. I d. As noted in Rossi, Rule 10.1 is adequate to
safeguard the constitutional right to a fair trial in front of an
inpartial tribunal. 1d.

113 Def endant offers no reason to question the | ower court’s
inpartiality. That this judge presided over his aggravated assault
and robbery trial is not enough. There was sinply no basis for
recusal .

Early Morni ng Wake- Up

114 The county jail had a practice of waking i nmates at 1: 30
a.m on the day of their court appearances and transferring themto
a holding cell, regardless of the scheduled tinme for their
heari ngs. Defendant contends that this procedure violated his due
process rights by causing him to suffer from l|lack of rest
t hroughout the trial. During a break in jury selection, defense
counsel asked that the court order the jail to take defendant from
his cell later in the day, so he could get nore sleep at night. He
argued that jurors would be “puzzl ed” by a defendant who dozed off
in the mddle of the proceedings. The judge denied this request,
noting that Medina had been actively participating at trial by
taking notes and conferring wth his attorney. He suggested that
def ense counsel see the jail commander if a change in the schedul e
was desired.

115 The record contains little else regarding this matter.



There is no evidence that the jail continued transferring the
def endant twelve hours in advance of his trial each day, and the
def ense never conpl ai ned agai n. Medina says that raising the issue
a second tinme would have been futile because the court had al ready
said it was “not going to interfere wwth how the jail runs its
operations.” In any event, however, nothing in the record suggests
that he was sleeping through trial or was otherwi se inattentive.
Defendant’s argunent is neritless.

Refusal to Strike Juror

716 Medi na next argues that the trial court’s failure to
strike juror Salvatore Palnmeri for cause requires reversal. This
panel i st was one of many questioned individually in chanbers about
news reports concerning the case. The defense cites Palneri’s
answers to various queries by the court. For exanple, when asked

whet her he woul d be able to decide the case based on the evi dence,

Pal neri responded, “1 woul d probably have a preconcei ved noti on of,
you know, say guilty until | heard, you know, what transpired.
don’t know. | mght turn it around conpletely.” The prospective

juror also expressed surprise at being advised that a crimna
def endant does not have to produce wtnesses, is under no
obligation to testify, and cannot be penalized for remaining
silent. Toward the end of the questioning, the prosecutor asked
Pal neri “as you sit here with what you know about the case and what
has been be [sic] discussed, do you believe the defendant now is

i nnocent, guilty or you are not sure?” Palneri answered, “l’m not



sure.” Medina argues that this response shows that the juror could
not accord himthe presunption of innocence.

117 Def ense counsel noved to strike Palneri for cause. The
judge denied the notion, noting that the prospective juror’s
reaction was simlar to that of others unfamliar with the crim nal
justice system Moreover, as the court observed, Palneri
ultimately expressed a willingness to follow the rules. Al though
the defense renoved him with a perenptory challenge, we nust
neverthel ess decide if the trial judge erred in refusing to grant

the chal l enge for cause. See State v. Huerta, 175 Ariz. 262, 267,

855 P.2d 776, 781 (1993) (“The prejudice of having one |ess
perenptory challenge than the other side is enough to mandate
reversal .”).

118 Atrial court’s decision not to excuse a juror for cause
will be set aside only for a clear abuse of discretion. State v.
Detrich, 188 Ariz. 57, 66, 932 P.2d 1328, 1337 (1997), cert.

deni ed, Uus _ , 118 S. &. 202 (1997). This is true because

the judge is in the best position to observe a potential juror’s

deneanor and credibility. State v. Lavers, 168 Ariz. 376, 390, 814

P.2d 333, 347 (1991). The party nmaeking a chal |l enge has the burden
of showi ng that the prospective juror is unable to render a fair
and inpartial verdict based on evidence to be presented at trial.

State v. Conmer, 165 Ariz. 413, 426, 799 P.2d 333, 346 (1990).

119 Ajuror with “prior know edge of a case or preconceived

notions concerning the defendant’s guilt” is not automatically



disqualified. 1d. Voir dire may be used to rehabilitate one whose
qualifications have been questioned. Id. Pal neri ultimately
acknow edged that the state was required to prove the case beyond
a reasonable doubt. He also said, “I would like to think that I
would be a fair and inpartial juror.” In the end, Palneri agreed
that he would be able to listen to all of the evidence and wait
until the conpletion of trial to make up his mnd. W conclude

that no error occurred here. See, e.qg., Lavers, 168 Ariz. at 390-

91, 814 P.2d at 347-48 (upholding trial court’s refusal to strike
juror who said news reports would haunt his nenory but he could
deci de case based solely on evidence admtted at trial); Coner, 165
Ariz. at 423-24, 799 P.2d at 343-44 (finding no error in refusing
to strike juror who said defendant was probably guilty, but later
stated he could try to forma final opinion based on evidence);

State v. Tison, 129 Ariz. 526, 533, 633 P.2d 335, 342 (1981)

(upholding trial court’s decision not to excuse juror who expressed
opi nion that defendant was likely guilty, but said she could judge

case on evidence presented).

SENTENCI NG | SSUES
Victinms Age
120 A RS 8 13-703(F)(9) establishes an aggravating
circunstance when the defendant is an adult at the tine of the
of fense and the victimis seventy years of age or ol der. Defendant

contends that the state failed to prove the victin s age beyond a



reasonabl e doubt. He argues that the evidence presented woul d not
have satisfied the requirenents for a senior citizen discount at a
Denny’ s Restaurant. He believes a birth certificate, driver’s
license, or “sone other reliable proof” was needed.

121 At trial, the victims girlfriend and the nedical
exam ner both testified that Carl e Hodge was seventy-one years old
at the time of the nmurder. The trial judge found this evidence
sufficient, stating at sentencing that the victim was born on
Novenber 12, 1921, nmeking him seventy-one years, ten nonths ol d.
Medi na did not dispute the victims age during the trial or at the
aggravation/mtigation hearing. More significantly, however, the
defendant’ s own sentenci ng nmenorandum stated, “[i]t is true that
M. Hodge was 71 vyears old when this offense occurred.”
Def endant’ s argunment is without nerit.

Lack of Know edge of Victinis Age

122 Medi na further contends that the (F)(9) aggravator should
apply only where the state proves that the defendant was aware of
the victims age. He points to the (F)(10) circunstance, nurder of
a police officer, which specifically requires that the defendant
know of the victims status. The sane rule, he argues, should
apply here. W disagree.

123 When statutory |language is plain, there is no need for

judicial construction. State v. Wllians, 175 Ariz. 98, 100, 854

P.2d 131, 133 (1993). Here, the subsection in question is clear:

“The def endant was an adult at the tine the offense was comm tted

10



or was tried as an adult and the victi mwas under fifteen years of
age or was seventy years of age or older.” A R S. 8 13-703(F)(9).
I f the | egislature had intended to include know edge as an el enent
of (F)(9), it certainly could have done so. A RS § 13-

703(F) (10), which requires that “the defendant knew, or shoul d have

known, that the victim was a peace officer,” does not help the
def endant. (Enphasis added). |In fact, the absence of a know edge
requirenent in (F)(9), when conpared to (F)(10), shows that the
| egi sl ature deliberately intended it to apply whether or not the

def endant knows the age of the victim See Cty of Flagstaff v.

Mangum 164 Ariz. 395, 398, 793 P.2d 548, 551 (1990) (“Where the
| egislature uses a termwithin one statute and excludes it from
another, the termusually will not be read into the provision from
which it was excluded.”).

Doubl e Wi ghi ng

124 I n support of its finding that this nurder was especially
hei nous, cruel, or depraved, AR S. 8§ 13-703(F)(6), the trial court
determned that it was senseless. It found that the killing was
not necessary to “conplete the taking of M. Hodge’s vehicle, since
M . Hodge woul d have been unabl e to resist the force the def endant,
who was nuch younger and stronger, used.” Because the victinis age
was also identified as an independent aggravating circunstance,
supra at 1Y 20-21, the defendant argues that the court “double
counted” it as a factor in finding that the killing was sensel ess.

125 Al t hough a trial judge may use one fact to establish two

11



aggravators, he or she cannot weigh the victinis age twice in
bal anci ng aggravating and mtigating circunstances. State .
Styers, 177 Ariz. 104, 116, 865 P.2d 765, 777 (1993). W presune,
however, that the court here nade proper use of this fact. 1d.
The defendant contends that we should not indulge in such a
presunpti on because this judge had not previously handl ed a death
penalty case. He asserts that sentencing courts should be required
to state on the record that they are not weighing factors tw ce.
126 The state responds that the trial court did not use the
victims age per se to establish sensel essness. Rather, the judge
only considered the relative abilities of the defendant and victim
as evidenced by the disparity in their ages. That M. Hodge was
over seventy, it argues, is of little consequence with respect to
this finding, the i nportant fact being that the defendant was “nuch
younger and stronger.” W agree with the state. Nothing in the
speci al verdict suggests that the court weighed the victins age
tw ce. Mireover, the defendant makes no specific allegations in
support of his position, nerely general observations of the court’s
i nexperience in these matters. These are insufficient.

Pecuniary Gain

127 The (F)(5) circunstance i s present when pecuniary gainis

a notive for nurder. State v. Mann, 188 Ariz. 220, 227, 934 P.2d

784, 791 (1997), cert. denied, UusS _ , 118 S C. 238 (1997).

Such a finding “my be based on tangible evidence or strong

circunstantial inference.” State v. Hyde, 186 Ariz. 252, 280, 921

12



P.2d 655, 683 (1996). Here, Medina was convicted of aggravated
robbery as well as murder. This alone, however, does not establish

pecuniary gain as a reason for the killing. See State v. G eenway,

170 Ariz. 155, 164, 823 P.2d 22, 31 (1991).
128 Def endant argues that the evidence does not support a
finding of the (F)(5) aggravator beyond a reasonabl e doubt. There
is no proof, he says, that the nurder resulted froma desire to
steal . The state, on the other hand, clains that “substanti al
evi dence” supports a pecuniary gain finding. For exanple, the
radi o knobs were m ssing, sonmeone had tried to renove the stereo,
and the defendant admtted to his girlfriend that he wanted to
steal M. Hodge's car and/or radio.
129 In his special verdict, the sentencing judge found the
fol | ow ng:
The evidence at trial proves beyond a reasonable

doubt that the defendant and his two conpani ons i ntended

to steal M. Hodge’'s autonobile. Def endant beat M.

Hodge, renoved himfromthe vehicle, and ki cked and beat

hi magai n on the ground. Defendant told Angel a Cal deron

that he attenpted to hot-wire the vehicle so that he and

his conpanions could drive it wuntil the fuel was

exhausted and then sell it. The defendant’s objective

was to steal the vehicle, and to acconplish this he beat

and killed the victimto separate himfromhis property.
130 O her facts, however, cast doubt on the (F)(5) finding.
As the probation officer noted in the presentence report, “[t]he
present offense has no notive; the victimstill had noney in his

pocket and his car was not stolen.” Moreover, M. Hodge was

al ready incapacitated fromthe beating he had suffered and could

13



not have prevented the taking of his car or radio. Thus, while the
reason for beating hi mmay have been a desire to steal, the sane is
not necessarily true of the homcide. It is just as likely that
Medi na drove over the victim for anmusenent. In fact, as noted
earlier, M. Gles testified that the defendant scanpered to the
car “like, “Ch, boy, thisis going to be fun.”” The victimwas run
over two or three tinmes, and no apparent attenpt was thereafter
made to steal the car or the radio.

131 In State v. LaG and, we stated that “[w] hen t he def endant

conmes to rob, the defendant expects pecuniary gain and this desire
infects all other conduct of the defendant.” 153 Ariz. 21, 35, 734
P.2d 563, 577 (1987). The present case, however, is unlike
LaG and, where “the attenpted robbery perneated the entire conduct
of the defendant.” 1d. at 36, 734 P.2d at 578. Rather, it is

simlar to State v. Rienhardt, 190 Ariz. 579, 591, 951 P.2d 454,

466 (1997), cert. deni ed, us _ , 119 S C. 99 (1998), where

the killing was attenuated from any pecuniary gain notive. The
victimin R enhardt, who was being held as collateral, was killed
after his friend failed to return with either drugs or noney. |d.
In that context, we noted that the nurder was “renoved in tinme and
pl ace from the underlying drug deal.” Id. Simlarly, in the
present case, the killing was detached fromand seem ngly unrel ated
to Medina's earlier attenpt to steal

132 The exi stence of an econom c notive at sone point during

the events surrounding a nurder is not enough to establish (F)(5).

14



There nmust be a connection between the notive and the killing. See
G eenway, 170 Ariz. at 164, 823 P.2d at 31 (“Proving a taking in a
robbery does not necessarily prove the notivation for a

murder . . . ."); State v. Gllies, 135 Ariz. 500, 512, 662 P.2d

1007, 1019 (1983) (“Wthout sonme tangible evidence, or strong
circunstantial inference, it is not for the sentencing court to
concl ude that because noney and itens were taken, the purpose of
the murder was pecuniary gain.”). Even if the defendant’s initial
intention was to take the car or radi o, we cannot conclude that his
notive for later running over and killing the victi mwas pecuni ary
gai n. The state did not prove the (F)(5) aggravator beyond a
reasonabl e doubt .

Hei nous, Cruel, or Depraved

133 In addition to the aggravators already discussed, the
trial court found that this nurder was especially cruel and was
commtted in a heinous and depraved nmanner. See AR S § 13-
703(F) (6). Under our jurisprudence, each of these elenents is
i ndependently sufficient to establish this aggravator. State v.

Laird, 186 Ariz. 203, 208, 920 P.2d 769, 774 (1996).

134 When the victim consciously suffers nental or physica
angui sh, a nurder is especially cruel. State v. Schackart, 190
Ariz. 238, 248, 947 P.2d 315, 325 (1997), cert. denied, u. S.

_, 119 S. C. 149 (1998). Significant uncertainty about one’s
ultimate fate can cause nental anguish. 1d. 1In our analysis of

cruelty, we ook to the “totality of circunstances surrounding the

15



murder and not just the final act that killed the victim” 1d.

Here, the victims cries of “Please don't hit ne. Don't hit me.

Don’ t. Don’t,” evidence both physical and nental pain and
suffering. W agree that this killing was especially cruel.
135 The “hei nous or depraved” prong of (F)(6) focuses on the

“defendant’s state of mnd at the time of the offense, as refl ected

by his words and acts.” State v. Fulmnante, 161 Ariz. 237, 255,

778 P.2d 602, 620 (1988). In State v. Getzler, we identified five

factors which may lead to a finding of heinousness or depravity.
They are: 1) relishing of the nmurder by the defendant; 2)
infliction of gratuitous violence on the victim 3) nutilation of
the victim 4) sensel essness of the crinme; and 5) hel pl essness of
the victim 135 Ariz. 42, 51-53, 659 P.2d 1, 10-12 (1983). W
agree wwth the trial court that the defendant relished this nurder.
Medina’s girlfriend testified that he was “laughing out |[|oud”
shortly after the incident and joked about driving over speed
bunps. Defendant al so made notions with his hands “li ke, varoom
bunp, bunp.” Wen Cal deron asked what he neant, he told her to
wat ch the news. Def endant | ooked forward to the publicity his
crime would generate and clearly relished it.

136 The trial court also found that the defendant inflicted
gratuitous violence on the victim by running over him nore than

once. In State v. R chnond, 180 Ariz. 573, 886 P.2d 1329 (1994)

(Richnond 111) we did not find gratuitous violence when the

def endant ran over the victimtwice with his car. In that case,

16



however, there was no show ng that the defendant knew or should
have known the victim was dead after the first pass of the car

Id. at 579, 886 P.2d at 1335; see State v. R chnond, 136 Ariz. 312,

323, 666 P.2d 57, 68 (1983) (Caneron, J., concurring) (R _chnond
).

137 In this case, the nedical examner testified that the
victim had been run over twice by a car and died after the first
pass. Medina told his girlfriend that he had run over the victim
three tines. He also told her that M. Hodge's head turned a
different way with each inpact. |In addition, M. Gles testified
that the victimwas “red-headed” after the first pass of the car,
indicating that he was covered with blood. W believe there was
sufficient evidence here to support the trial court’s finding of

gr at ui tous vi ol ence.

138 Mutilation requires sone indication that the defendant
had a “separate purpose to nutilate the corpse.” R chnond 111, 180
Ariz. at 580, 886 P.2d at 1336 (quoting R chnond I, 136 Ariz. at

323, 666 P.2d at 68 (Caneron, J., concurring)). There nust be
evi dence that “defendant commtted distinct acts, apart fromthe
killing itself,” with that “separate purpose” in mnd. 1d. The
trial judge in this case found that Medina nmutilated his victimby
running over him the sane conduct that caused the death of M.
Hodge. W are wunable, however, to find evidence beyond a
reasonabl e doubt of a separate purpose to nmutilate the body.

139 W agree with the trial court that the killing was

17



sensel ess because it served no rational purpose. See State v.

Johnson, 147 Ariz. 395, 401, 710 P.2d 1050, 1056 (1985); State v.
Jimenez, 165 Ariz. 444, 455, 799 P.2d 785, 796 (1990). The victim
here posed no threat to Medina, and there was no apparent notive
for the nurder.

140 We al so agree that the victimin this case was hel pl ess,
havi ng been “di sabl ed and unable to resist the nurder.” State v.
Lopez, 175 Ariz. 407, 412, 857 P.2d 1261, 1266 (1993). According
to evidence presented at trial, M. Hodge was intoxicated when he
was rendered unconscious and killed. He realistically could not
defend hinself nor resist his attackers. As stated earlier, the
def endant was nuch younger and stronger than the victim

141 W find that the elenents of relishing, gratuitous
vi ol ence, sensel essness and hel pl essness are present in this case.
These are sufficient to support a finding that this killing was
especi ally hei nous or depraved. The (F)(6) aggravator has been
proven beyond a reasonabl e doubt.

Gang Menbership as Mtigation

142 The state’ s psychol ogi cal expert, Dr. Bayless, testified
that this crime resulted fromthe defendant’s “gang-rel ated t hought
process and the norality that comes fromthat.” Dr. Tatro, the
defendant’s expert, stated that Medi na was “dependent on his fell ow
gang nenbers.” Def endant argues that we nust remand for a new
sentenci ng because the trial court failed to acknow edge his gang

menbership as a mtigating factor

18



143 At sentenci ng, however, the defense never asked the court
to consi der gang nenbership in mtigation. “The burden of proving
mtigation is on the defendant, AR S. § 13-703(C), and the duty to
call such evidence to the court’s attention also is on the
def endant . ” Lopez, 175 Ariz. at 415-16, 857 P.2d at 1269-70
Because facts tending to show mtigation are peculiarly within the
defendant’ s know edge, it is not unconstitutional to require the
defense to establish mtigating circunstances by a preponderance of

the evidence. State v. Vickers, 159 Ariz. 532, 544, 768 P.2d 1177,

1189 (1989); State v. Stokley, 182 Ariz. 505, 516, 898 P.2d 454,

465 (1995). In any event, although we have held that gang
menbership can be a mtigating factor in sone circunstances, a
sentencing court is not bound to reach such a conclusion. State v.
Ram rez, 178 Ariz. 116, 131, 871 P.2d 237, 252 (1994).
144 This trial judge considered everything offered in
mtigation, expressly listing and discussing each factor in his
special verdict. Although he did not specifically address gang
menbership, he referred to it in discussing the defendant’s
personal ity di sorder
The defendant has proven by a preponderance of the
evi dence that he has a personality di sorder characterized
by antisoci al conduct . However the defendant’s
antisocial conduct is largely a consequence of his
attenpt to find acceptance by his fellow street gang
menbers. Knowi ng that these acts, which hurt others, are
wong and are at variance with the good val ues he was
taught at hone by his parents, the defendant turns to the
use of drugs, alcohol and inhalants, which, in turn

rel eases his tendencies toward viol ent conduct.
As noted by Dr. Bayless, the defendant voluntarily
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chooses the path of |east resistance by enulating the

conduct of his antisocial peers, by becom ng i ntoxicated

regularly, and by shutting out the values he learned as

: Chl#ﬂé Court finds that the defendant’s personality

di sorder is not a mtigating circunstance.
The trial court ultimately determ ned that Medi na’ s gang nenber ship
was a voluntary choice. In our independent review, we agree that
this is not a mtigating circunstance.
| nadequat e Presentence | nvestigation
145 Def endant clains that he was penalized for his |ack of
cooperation in the presentence investigation. He contends that the
probation officer failed to investigate his background, violating
Ariz. R Cim P. 26.4 as well as state and federal due process
guar ant ees. To inpose the death penalty wthout a thorough
i nvestigation, he argues, would be cruel and unusual puni shnent.
He asks us to remand for this purpose.
146 Al t hough t he def endant describes the probation officer’s
report as two pages long, its actual length was six pages in
addition to an attached presentence report froma then-recent prior
convi ction. The probation officer noted that the docunent was
prepared wthout the defendant’s comments because of his
unwi | I i ngness to cooperate.
147 Rul e 26.4 states that atrial judge “shall require a pre-
sentence report in all cases in which it has discretion over the

penalty to be inposed.” Ariz. R Cim P. 26.4(a). W believe

t hat the probation of ficer here conduct ed an adequat e i nvesti gation
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of Medi na’ s background. Moreover, the defendant had an opportunity
to submt any relevant mtigation. He does not identify what
information was lacking as a result of the alleged failure to

investigate. In State v. Cornell, we addressed the significance of

a defendant’s refusal to cooperate wth a presentence
i nvestigation:

A defendant has a constitutional right not to speak with
a probation officer for sentencing purposes. Defendant
explicitly invoked that right and never retracted
it. . . . Furthernore, under Ariz. RCrimP. 26.3(a) and
26.4(a) a defendant may entirely waive the right to have
a presentence report prepared. \Wat occurred here was
| ess drastic than that because the probation officer
prepared a report with the material avail able. In
addition, the judge already knew a great deal about
Def endant’ s background fromtrial testinony. This is an
appropriate source for sentencing i nformati on. Moreover,
Defendant’s attorney argued on his behalf at the
sent enci ng hearing, giving the judge further perspective
favorable to Defendant. Finally, there is no indication
t hat Def endant woul d have said anything to the probation
officer that the court did not already know.

179 Ariz. 314, 333, 878 P.2d 1352, 1371 (1994) (citations omtted).
Because we find the investigation and report sufficient in this
case, there is no error.

Lack of Sentence Recommendati on

148 Def endant argues that in a capital case “[s]ound policy

reasons” require the presentence report to contain a specific

reconmendat i on. He suggests that if probation officers are
obligated to do this, they will nore likely conduct thorough
i nvestigations. We di sagree. The Arizona Rules of Crimnal

Procedure do not nmandate that a presentence report contain a
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recomendation by the probation officer, State v. Pitts, 26

Ariz.App. 390, 393, 548 P.2d 1202, 1205 (1976), and we see no need

to i nmpose such a requirenent here.

| NDEPENDENT REWEI GHI NG

149 In all capital cases we nust independently review and
rewei gh the aggravating and mtigating circunstances to determ ne
whet her the sentence is appropriate. A RS § 13-703.01. The
trial court found five statutory aggravators: A R S. 8§ 13-
703(F)(2), previous conviction of a serious offense; (F)(5),
pecuni ary gain notive for the killing; (F)(6), murder commtted in
an especially heinous, cruel, or depraved manner; (F)(7), offense
commtted while on authorized release; and (F)(9), age of the
victim Upon review, we agree with the trial court’s findings
except for (F)(5), pecuniary gain, which was not proven beyond a
reasonabl e doubt .

150 W also agree that the defendant has established two
statutory mtigators by a preponderance of the evidence: a
significantly inpaired capacity to conformhis conduct tothe laws
requirenents, and his youthful age. A RS 88 13-703(Q9 (1),
(G (5. Medina was under the influence of alcohol, marijuana and
paint funes at the tine of the nurder. Both Doctors Tatro and
Bayl ess testified that these substances could have significantly
i npai red defendant’s ability to conformhis conduct to the law. In

addition, he was only 18 years of age.
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151 The def ense presented nonstatutory mtigating evidence of
renorse, capacity to learn self-control, personality disorders,
sentencing disparities, and resentnment of parents. W briefly
summari ze the trial court’s findings on these issues.

Renor se

152 Renorse may be considered in mtigation. State v.
Mirray, 184 Ariz. 9, 45, 906 P.2d 542, 578 (1995). Al though Medi na
expressed regret to his girlfriend, he also boasted that he would
never be held accountabl e because all incrimnating evidence had
been destroyed. He told Dr. Tatro that he regretted his conduct
primarily because of the predicanent in which it placed him In
addition, the state’'s expert testified that the defendant bl aned
the other participants and expressed no renorse. The trial court
correctly found that Medina failed to establish this factor.
Capacity to Learn Self-Contro

153 Medi na contends that he has the capacity to inprove his
behavior if given the tine to mature. The court relied on the
testinony of Dr. Bayless and Dr. Tatro in determning that this
mtigator was not established. Dr. Bayl ess concluded that the
def endant posed a danger to others and was likely to conmt violent
crimes in or out of custody. He said treatnment would be very
difficult and the prognosis poor.

154 Dr. Tatro testified that the defendant had strong
enotional ties only to his famly and a small group of friends, and

was therefore a danger to society. The doctor believed that, with
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counsel i ng, the defendant m ght enl arge the group of people to whom
he posed no danger. Nevertheless, we conclude that Medina failed
to prove that he has the capacity to learn self-control. See

e.qg., State v. Stokley, 182 Ariz. at 524, 898 P.2d at 473; State v.

Jones, 185 Ariz. 471, 491, 917 P.2d 200, 220 (1996).

Personal ity Di sorder

155 Dr. Bayl ess di agnosed the defendant as having an anti -
soci al personality disorder based upon his history as a juvenile
of f ender whi ch denonstrated a pattern of aggressiveness, viol ence,
and callous disregard for the rights, property, and safety of
others. The expert testified that although the defendant was aware
of societal norms, he consciously chose violent and aggressive
behavi or to conpensate for feelings of inadequacy, enjoyed acting
inthis manner, and used drugs to avoid responsibility. Simlarly,
Dr. Tatro testified that the defendant has a personality disorder
wi th dependent, anti-social, and conpul sive traits.

156 The trial judge found that the defendant’s conduct was
largely the result of his voluntary choice to enulate his peers.
He knew that his acts were wong and hurt others, but elected to
use al cohol, drugs, and i nhal ants to ease his consci ence. Although
t he def endant proved by a preponderance of the evidence that he has
an anti-social personality disorder, we agree with the trial court
that this has little or no mtigating value given the facts here.

See State v. Brewer, 170 Ariz 486, 505, 826 P.2d 783, 802 (1992)

(personality disorder not mtigating wthout proof that it
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controll ed defendant’s conduct or so inpaired his nental capacity
as to warrant | eniency).

Sentencing D sparity

157 Def endant cl ai ns t hat hi s deat h sent ence IS
di sproportionate to life sentences inposed in other cases. The
argunment is wthout nerit. This court has discontinued

proportionality reviews in death penalty cases. State v. Sal azar,

173 Ariz. 399, 417, 844 P.2d 566, 584 (1992).

Resent nent of Parents

158 Def endant | oves and respects his parents, but has sone
buri ed anger at his father for severe puni shnent received as a boy.
He al so bears a grudge against his nother for forcing himto do too
much for hinself as a child. The trial court found, however, that
the defendant’s overall perception of his childhood was positive.
Thus, his famly history was held to be only marginally mtigating.

We concur. See State v. Hurles, 185 Ariz. 199, 207, 914 P.2d 1291,

1299 (1996) (difficult famly background does not have substanti al
mtigating weight wthout a showng that it significantly inpacted
the defendant’s ability to perceive, to conprehend, or to control

his actions).

DI SPOSI TI ON

159 Fol | ow ng our i ndependent review, we agree with the tri al
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judge that the mtigating circunstances are not sufficiently
substantial to warrant | eniency. Def endant’ s convictions and

sentences are affirned.

THOVAS A. ZLAKET, Chief Justice

CONCURRI NG

CHARLES E. JONES, Vice Chief Justice

STANLEY G FELDMVAN, Justice

SARAH GRANT, Judge

Justice Ruth V. MG egor did not participate in the determ nation
of this matter. Pursuant to Ariz. Const. art. VI, 8 3, the
Honorabl e Sarah Grant, Judge of the Arizona Court of Appeals
Di vision One, was designated to sit in her stead.

MART ONE, Justice, concurring in part, dissenting in part.
160 | join the court in affirmng this conviction and
sentence. | dissent only fromthe court’s holding that this is not
a case of pecuniary gain.

161 To support a finding under (F)(5), pecuniary gain nust be

at | east one of the notives for the nurder. State v. Spencer, 176
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Ariz. 36, 43, 859 P.2d 146, 153 (1993). The mpjority believes that

this case is like State v. R enhardt, 190 Ariz. 579, 951 P.2d 454

(1997), rather than State v. LaGrand, 153 Ariz. 21, 734 P.2d 563

(1987). The opposite is true.

162 In LaG and, we said “[w] hen the defendant cones to rob,
t he defendant expects pecuniary gain and this desire infects all
ot her conduct of the defendant.” LaG and, 153 Ariz. at 35, 734
P.2d at 577. LaGrand nurdered an enployee in the course of an
attenpted bank robbery. The victim could not open the safe so
LaGrand killed him The court said that the defendant does not
have to “intend beforehand to kill as well as to rob to satisfy the

statute.” ld. at 36, 734 P.2d at 578. See State v. Landri gan

176 Ariz. 1, 6, 859 P.2d 111, 116 (1993) (adopting the LaG and
pecuniary gain analysis to hold Landrigan’s expectation of

pecuniary gain infected all other conduct). See also, State v.

G eene, 192 Ariz. 431, 439, 132, 967 P.2d 106, 114, 9132 (1998).
163 Conversely, in R enhardt there was never an expectation
of pecuniary gain. Rienhardt “canme to buy drugs, not to steal.”
R enhardt, 190 Ariz. at 591, 951 P.2d at 466.

164 The evidence here is like the evidence in LaG and, not
the evidence in Rienhardt. Medina canme to rob. The day after the
killing he told his girlfriend that he had intended to steal
Hodge’s car and its radio. As the court notes, the knobs had been
pull ed of f and Medi na was convi cted of robbery.

165 In R enhardt, we said that LaG and did not apply because
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Ri enhardt did not “cone to rob.” Rienhardt, 190 Ariz. at 591, 951
P.2d at 466. |In contrast, Medina did cone to rob. That should be
the end of this case. The “renoved in tine and place” |anguage
from R enhardt were words of description, not the basis for the
court’s deci sion.

166 But even if the court now chooses to attach nore
significance to that | anguage than it deserves, this is not a case
i n which the nurder was renoved in tine and place fromthe robbery.
In contrast to Rienhardt, who killed out on the desert away from
t he apartnent, the robbery and the nurder here occurred where Hodge
had parked and slept in his car. And, in contrast to Ri enhardt,
who killed his victimhours after the drug deal, Medina tried to
hot wire the car at about the sanme tine as the nurder.

167 Finally, the court doubts the existence of pecuniary gain
because, having been incapacitated, Hodge could not prevent the
theft. Ante, at §30. But this sort of reasoning is not grounded
in any of our (F)(5) jurisprudence. Pecuniary gain does not have
to be the exclusive notive for a killing, but only a notive for the
killing. And we have said that when the defendant conmes to rob
t he def endant expects pecuniary gain and that “desire infects al
ot her conduct.” LaGand, 153 Ariz. at 35, 734 P.2d at 577.

168 Today’ s deci sion revises our pecuniary gain analysis on
facts that do not support the new anal ysis. As a result, this

already nurky area is now likely to be nore so.
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Frederick J.
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Mar t one,

Justice
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