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MART ONE, Justice.

11 I n Novenber 1982, a jury convicted Scott Drake C abourne
of one count of first-degree nurder, one count of kidnapping and
three counts of sexual assault. He was sentenced to death for the
murder and to four concurrent ternms of fourteen years for the
remai ni ng counts. W affirnmed the conviction and sentence. See

State v. O abourne, 142 Ariz. 335, 690 P.2d 54 (1984) (d abourne

). In Septenber 1993, the United States District Court for the
District of Arizona found ineffective assistance of counsel during
the capital sentencing phase of C abourne’s trial and remanded the
case for resentencing. The United States Court of Appeals for the

Ninth Circuit affirnmed. d abourne v. Lewis, 64 F.3d 1373 (9" Cir.

1995) (Lewis). In August 1997, C abourne was resentenced to death
for the murder and to four consecutive fourteen-year terns for the
felony convictions. Appeal to this court is automatic under Rul es
26. 15 and 31.2(b) of the Arizona Rules of Crim nal Procedure, and
direct under AR S. 8§ 13-4031 (1989). The State cross appeal ed.
W affirmthe death sentence but vacate the resentencing court’s
i nposition of consecutive noncapital sentences and reinstate the
original order that runs the noncapital sentences concurrently.
| . BACKGROUND

12 The nurder of Laura Webster at the hands of C abourne,
Larry Langston and Edward Carrico i s undi sputed and wel | docunented

in earlier decisions. See O abourne I; Lews. On the night of




Septenber 18, 1980, Wbster, a twenty-two-year-old student at the
Uni versity of Arizona, was approached by C abourne and Langston at
the G een Dol phin Bar in Tucson. According to C abourne, they
convi nced Webster to | eave with themby telling her they were going
to a cocaine party. During the drive from the bar, Langston
st opped the car, pulled Wbster out, beat her and threw her back in
the car. Wbster pleaded with C abourne to protect her. The nen
t ook Webster to a house where they forced her to renove her cl ot hes
and serve them drinks. She was repeatedly beaten and raped for
approxi mately six hours. Wbster continued to beg C abourne for
hel p. Eventually C abourne strangled her with a bandanna. Wen
she was nearly dead, he stabbed her twice with a knife, piercing
her lung and heart. The nen w apped her body in a sheet and threw
it froma bridge into the dry bed of the Santa Cruz R ver where it
was found the next day.

13 Cl abourne told Shirley Martin, anong others, that he had
killed a woman he had net in a bar. A year after the body was
di scovered, Martin informed police. In Cctober 1981, d abourne
confessed to Tucson Police Detective Luis Bustamante.

14 Cl abourne was found conpetent to stand trial by court-
appoi nted psychiatrists Drs. John S. Laval|l and Edward S. Gel ardi n.
Because C abourne had advanced an insanity defense, they also
exam ned C abourne’s nental state. Both testified at trial that he

was | egally sane at the tinme of the offense. C abourne called Dr.



Sanford Berlin, a psychiatrist who had treated him in 1975 for
mental problens. Dr. Berlin said he was unable to determ ne what
Cl abourne’s state of mnd had been when he commtted the crines.

15 At the sentencing hearing followng C abourne’s
conviction, defense counsel suggested possible grounds for
mtigation but gave the court no reasons to find them I n
particul ar, counsel referred to the evidence of C abourne’ s nental
health presented at trial. But at trial the psychiatrists
testified in ternms of |legal sanity; they did not address
mtigation. Utimately, the trial judge found one aggravating
ci rcunstance: that the defendant had commtted the offense in an
especi ally heinous, cruel and depraved manner. See AR S 813-
703(F) (6) (Supp. 1998). He found no mtigating factors sufficient
to overcone the aggravating circunstance. In our independent
review, we agreed with the trial court’s evaluation of the

evi dence. G abourne |, 142 Ariz. at 347-49, 690 P.2d at 66-68.

16 As for the others involved in the crinme, Langston pled
guilty to first-degree nurder and was sentenced to life
I npri sonnent. Carrico, who was not charged with nmurder and was

convicted only of hindering prosecution, cooperated with the
prosecution and was sentenced to a three-year term of probation.

17 While Cd abourne’s automatic appeal to this court was
pending, his first petition for post-conviction relief was

summarily deni ed. He failed to seek review In May 1985,



Cl abourne filed another petition for post-conviction relief. The
trial court took no action on the petition and appointed new
counsel to represent C abourne. C abourne then filed two anended
petitions for post-conviction relief. |In October 1986, the trial
court summarily dism ssed the petition and the anended petitions.
This court denied O abourne’s petition for reviewin Novenber 1987.
18 In March 1988, C abourne filed a petition for wit of
habeas corpus and an application for stay of execution in the
district court. The district court granted the stay but dism ssed
the petition w thout prejudice because C abourne had failed to
exhaust state renedies. In June 1989, d abourne filed another
petition for post-conviction relief but the trial court found al
clainms waived or barred. This court denied a second petition for
review i n Septenber 1990.

19 I n August 1991, C abourne filed a second petition for
wit of habeas corpus that raised 104 chal |l enges to his conviction
and sentence. In Septenber 1993, the district court held an
evidentiary hearing on C abourne’s claimof ineffective assistance
of counsel. The defense called the three psychiatric experts from
Cl abourne’s trial, Drs. LawWall, Gelardin and Berlin. They were
provided with a nore conplete history of C abourne and nore
i nformati on about the crine than they had received before trial.
7110 Based upon the testinony presented at the evidentiary

hearing, the district court found no prejudice due to ineffective



counsel during the guilt phase of the trial. But the court found
t hat C abourne had been prejudiced by ineffective counsel at the
capital sentencing. C abourne appeal ed the denial of his petition
with respect to ineffective assistance at the guilt phase, and the
State cross appealed the district court’s grant of C abourne’s
petition with respect to the penalty phase. In Septenber 1995, the
Ninth Grcuit affirmed and renmanded the case for resentencing. See
Lewis, 64 F.3d 1373.
111 Instead of offering evidence at his resentencing,
Cl abourne relied upon his records and the transcript of the hearing
before the district court. On August 14, 1997 the trial court
resentenced C abourne to death for the nurder and to aggravated
consecutive sentences of fourteen years of inprisonnent on the
ki dnappi ng and three sexual assault counts.
1. | SSUES

Cl abourne raises the foll ow ng issues:
1. Did the resentencing court fail to recognize and consider
mtigating factors that taken alone or collectively were
sufficiently substantial to call for |eniency?
2. Did the resentencing court fail to give sufficient mtigating
effect to the mtigating factors found?
3. Did the resentencing court err in refusing to preclude a
W t ness’ post-hypnotic testinmony in its determnation of

aggravating and mtigating factors?



4. Did the resentencing judge |l|ack, or appear to |ack,
inpartiality due to a collateral interest in inposing the death
penalty, and was he, therefore, biased against Cabourne in
violation of the Fifth, Ei ghth, and Fourteenth Amendnents?

5. Did the resentencing court err in denying C abourne’s request
to preclude victiminpact statenents and in failing to bifurcate
the capital convictions in violation of the Fifth, E ghth and
Fourteenth Amendnents and the Suprenmacy C ause?

6. G ven prosecutors’ unfettered discretion in determ ning when
to seek the death penalty, did the resentencing court err in not
conducting a proportionality revieww th sentences i nposed i n cases
simlar to this case and in finding that the sentences of the
others involved in this crine were not mtigating, thereby
rendering this death sentence arbitrary and capricious in violation

of the Fifth, Ei ghth and Fourteenth Amendnents?

7. Do Arizona’s nethods of execution violate the Ei ghth
Amendnent ?
8. Did the resentencing court err in inposing consecutive terns

of inprisonnment for C abourne’s felony convictions when C abourne
had been sentenced to concurrent terns for the same convictions at
an earlier sentencing?

112 The State cross appeal ed on the follow ng i ssue: did the
resentencing court err in finding the economc cost of the death

penalty to be a mtigating factor?



[11. ANALYSI S

A | ndependent Revi ew

113 In capital cases, we independently review the trial
court’s findings of aggravation and mtigation and the propriety of
the death sentence. A R S. 8 13-703.01(A) (Supp. 1998).

114 This case went to the jury on both preneditated and
fel ony nurder. The jury returned a general verdict. It is
undi sputed that C abourne killed Wbster and, therefore, Ennund v.

Florida, 458 U.S. 782, 102 S.Ct. 3368 (1982), and Tison v. Arizona,

481 U. S. 137, 107 S.Ct. 1676 (1987), are satisfied.

1. Aggravating G rcunstances

115 This court in Cdabourne I and both trial court judges
have each independently found that the State had shown beyond a
reasonabl e doubt that the murder of Webster was especially crue

and denonstrated a heinous and depraved state of mnd in
satisfaction of A RS 8§ 13-703(F)(6). No court has found any
ot her aggravating factors. The State has presented no new evi dence
i n support of an (F)(6) or any other aggravating circunstance since
we |ast reviewed the propriety of the death penalty in this case.
116 On appeal, d abourne does not challenge the (F)(6)
finding. The State, however, seeks to bolster the (F)(6) finding
by arguing that C abourne relished the crime; that the victimwas
hel pl ess; that the nurder was sensel ess; and that C abourne killed

toelimnate a witness. See State v. Ross, 180 Ariz. 598, 605-06,




886 P.2d 1354, 1361-62 (1994) (discussing factors that support an

(F)(6) finding); State v. Getzler, 135 Ariz. 42, 52-53, 659 P.2d

1, 11-12 (1983).

117 Because the elenents of the (F)(6) factor -- “heinous,
cruel, or depraved’” -- are stated in the disjunctive, a finding of
cruelty alone is sufficient to support an (F)(6) aggravating

circunstance. See Getzler, 135 Ariz. at 51, 659 P.2d at 10. I n

G abourne | we described the especially cruel circunstances of this

mur der as foll ows:

[Clruelty involves pain and distress visited upon the
victim This distress includes nental anguish. . .

[ Here,] [Webster] suffered both nentally and phyS|caIIy

She was beaten and forced to wundress and serve
[ O abourne] and his friends drinks. In addition, she was
raped over the course of a six hour period. She was
obviously in great fear [for] her |ife as she begged

[ abourne] to protect her. The nedical exam ner
testified that [ Wbster] had put up a trenendous struggl e
while being strangled, indicating a good deal of
suffering. This evidence was sufficient to establish
cruelty.

G abourne 1, 142 Ariz. at 347-48, 690 P.2d at 66-67 (citations

omtted). For all of these reasons we again find that, beyond a
reasonabl e doubt, this nurder was especially cruel. W need not
reach the hei nous or depraved prongs and therefore do not address
the State’s new argunents as to the heinousness and depravity of
t he nurder.

2. Mtigating G rcunstances
118 Neither the first sentencing judge nor this court in

G abourne | found any mtigating circunstances -- perhaps due to




Cl abourne’s ineffective counsel at sentencing. At resentencing,
the court found three mtigating factors had been proven by a
pr eponderance  of the evidence: the statutory mtigating
ci rcunstance of age (twenty years), A RS 8§ 13-703(Q (5) (Supp.
1998); and the two nonstatutory mtigating circunstances of (1) a
passi ve, inpul sive and easily mani pul ated personality, and (2) the
econom ¢ cost of seeking the death penalty as conpared to the cost
of seeking a |ife sentence.

119 Cl abourne argues the resentencing court failed to
recogni ze and consider other mtigating factors that taken al one or
collectively were sufficiently substantial to call for |eniency.
Cl abourne also clainms the resentencing court failed to give
sufficient mtigating effect to the three factors found and t hereby
abused its discretion. On cross appeal, the State argues the
resentencing court erred in finding the econom c cost of execution
is a mtigating circunstance.

a. Statutory Mtigation
1. | npai red Capacity: AR S. 8§ 13-703(Q (1)

120 Cl abourne clains that the expert and lay testi nony at the
evidentiary hearing together with his nmedical records denonstrate
that his capacity to appreci ate the wongful ness of his conduct or
to conformhis conduct to the requirenents of | awwas significantly
inmpaired by mental illness. See ARS 8§ 13-703(Q(1). The

resentencing court rejected this claim because Dr. GCelardin

10



“testified that [Cd abourne] was not suffering from a psychotic
condition or episode at the tinme of the crimnal offense.” Sp.
Verdict at 6. Cl abourne asserts the court used Dr. Gelardin's
statenment out of context and disregarded other, overwhel m ng
evi dence. He contends that evidence that he had a nental illness
and that he was “controlled” by Langston is sufficient to support
a (9(1) finding. The State argues that a (G (1) circunstance has
not been shown because none of the experts testified that C abourne

was significantly nentally inpaired at the tine he nurdered

Webst er.
121 The record shows Drs. Gelardin and Berlin believed that
Cl abourne suffered from nental illness, probably schizophrenia,

during the tinme period when the nurder occurred. Dr. LaWall said
Cl abourne had a personality disorder. Neverthel ess, all three
experts agreed that there was no evidence of C abourne’s state of
mnd at the particular tinme of the offense. None coul d say whet her
he was “psychotic” when he killed Webster. None stated or inplied
a causal relationship between C abourne’s nental health and the
mur der . Nei t her did any nonexpert party, including C abourne,
indicate that C abourne had |ost contact with reality or acted
abnormally when he participated in the crine. The record does
denonstrate that Langston was a mani pul ative and frightening man
who, for the nost part, choreographed the crinme and urged C abourne

to kill Webster.

11



122 W reject the contention that the status of having a
“mental illness” necessarily neans a person is inpaired for the
purposes of (G (1). The statute calls for the “significant”
i npai rment of one of two specific abilities: (1) the capacity to
appreci ate the wongful ness of conduct or (2) the capacity to
conform conduct to the requirenents of the law. To say that al
persons with a nmental illness are always significantly inpaired in
at least one of these two specific ways is supported by neither
medi cal evi dence nor conmmpn sense.

123 In every case in which we have found the (G (1) factor,
the nmental illness was “not only a substantial mtigating factor

but a major contributing cause of [the defendant’s] conduct

that was “sufficiently substantial’ to outweigh the aggravating

factors present . . . .7 State v. Jimnez, 165 Ariz. 444, 459, 799

P.2d 785, 800 (1990) (when voices told defendant to kill he could

not control what he was doing) (enphasis added); see also State v.
Stuard, 176 Ariz. 589, 608 n.12, 863 P.2d 881, 892 n.12 (1993)
(“[E] vidence of causation is required before nental inpairnent can
be considered a significant mtigating factor.”); State v.
Br ookover, 124 Ariz. 38, 42, 601 P.2d 1322, 1326 (1979); State v.
Doss, 116 Ariz. 156, 163, 568 P.2d 1054, 1061 (1977). Were we
have been | ess explicit in announcing the causal connection between
the nmental illness and the nurderous conduct, it was self evident.

See State v. Mauro |, 149 Ariz. 24, 26, 716 P.2d 393, 395 (1986)

12



(father killed his son because he believed himto be the devil),

sentence reduced in State v. Mauro Il, 159 Ariz. 186, 208, 766 P.2d

59, 73 (1988). W conclude that the status of being nmentally il
alone is insufficient to support a (G (1) finding.
124 Nei t her does C abourne otherwise prove significant
i npai rnent . That he could appreciate the wongful ness of his
conduct is shown by his attenpt to hide evidence of the nurder: he
and Langston w apped Webster’s body in a sheet, drove out of town
and dropped the body in a wash. 1In addition, C abourne said that
he wanted to hel p Webst er escape, denonstrating that he knew he was
doing wong. He offers no evidence that his capacity to appreciate
wrongful ness was in any way inpaired when he conmmtted the crine.
125 Nor has C abourne denonstrated that his capacity to
conform his conduct to the requirenents of the law was
significantly inpaired. He inplies that his nental illness causes
a passivity and paranoia that all owed Langston to control him and
therefore he was unable to resist Langston’s pressure to rape and
kill Wbster. But he nmkes no showing that he was passive or
paranoid to any degree of inpairnment or that he had actually | ost
any control over his conduct when he commtted the nurder. e
agree with the resentencing court that C abourne did not prove the
G 1) factor by a preponderance of the evidence.

2. Duress: AR S. 8 13-703(Q (2)

126 Cl abourne clains he was under “unusual or substantia

13



duress” when he nurdered Webster. A R S. 8§ 13-703(Q(2). For this
mtigating circunstance to exi st, “one person nust coerce or induce
another person to do sonething against his wll.” State v.
Cast aneda, 150 Ariz. 382, 394, 724 P.2d 1, 13 (1986). The
resentencing court determ ned that Langston urged C abourne to
mur der but that C abourne failed to prove by a preponderance that
he was under unusual or substantial duress. W agree.

127 The evidence shows that Langston was a frightening
soci opath who planned the crinme. However, that Langston was the
masterm nd and influenced, even scared, C abourne does not in
itself show (G (2) duress. Contrary to Clabourne’s claim the
evi dence (including his own and Carrico’ s testinony) shows he was
a wlling and active participant and was neither induced nor
coerced to act contrary to his free wll.

3. Age: A RS 8§ 13-703 (Q(5)

128 The resentencing court found C abourne proved by a
pr eponder ance of the evidence “that he was 20 years old at the tine
of the murder and that his age is a mtigating circunstance.” Sp.
Verdict at 6; see A RS 8§ 13-703(Q(5). In addition to
chronol ogi cal age, this circunstance requires that we consider a
defendant’s: (1) Ilevel of intelligence, (2) maturity, (3)
participation in the nurder, and (4) crimnal history and past

experience with | aw enforcenent. See State v. Jackson, 186 Ariz.

20, 30-31, 918 P.2d 1038, 1048-49 (1996).

14



(1) Intelligence: at the tinme of his Rule 11 evaluation,

Cl abourne was found to be of average intelligence. He conpleted
the eighth grade in regular elenentary schools and | ater grades in
juvenile institutions. He received a GED in 1978.

(2) Maturity: the evidence was uncontroverted that C abourne
has a tendency to act child-like and inpulsively, and that he is
nore likely to drift into situations than to nmake pl ans.

(3) Participation in nurder: while Langston planned t he cri ne,

Cl abourne actually killed Wbster. He was also highly involved in

t he ki dnapping and the sexual assaults.

(4) Crimnal history: since his teenage years, C abourne has
spent nost of his time in sone formof detention for acting out,
sonetinmes due to nental problens, and for conmtting crimes. At
the time of Webster’s nurder in Septenber 1980, he was living in a
federal pre-release halfway house after having served tinme in
juvenil e detention for burglarizing homes on a mlitary base. Wen
he was charged with this crinme in October 1981, he was in the Pim
County jail for burglary and carrying a conceal ed weapon.

129 In sum C abourne has an average |evel of intelligence,
a crimnal history and he was a najor participant inthe crine. In
ot her cases, these factors have tended to wei gh agai nst age as a

mtigating circunstance. See, e.qg., State v. Gallegos 11, 185

Ariz. 340, 347, 916 P.2d 1056, 1063 (1996) (extensive and prol onged

partici pation di scounts defendant’ s young age of ei ghteen years and

15



impul sivity); State v. Bolton, 182 Ariz. 290, 314, 896 P.2d 830,

854 (1995) (extensive crimnal history and planning underm nes

cl aimof age seventeen as mtigating); State v. Gllies, 142 Ariz.

564, 571, 691 P.2d 655, 662 (1984) (inpact of defendant’s age
twenty mnimzed by extent and duration of def endant’ s
participation in nurder).
130 Al though close, we defer to the resentencing court’s
finding that C abourne’s relatively young age nerits sone, though
very little, mtigating weight.
b. Nonstatutory Mtigation

1. Ment al | nmpai r ment
131 Wen a defendant’s nental capacity is insufficient to
support a (G (1) finding, the court nust consider whether it is a
nonstatutory mtigating circunstance.
132 We reject C abourne’s contention that the resentencing

court violated State v. McMurtrey |, 136 Ariz. 93, 102, 664 P.2d

646, 655 (1983) or State v. Gallegos, 178 Ariz. 1, 17-18, 870 P.2d

1097, 1113-14 (1994), by not explicitly stating that it had
consi dered C abourne’s nental capacity evidence for nonstatutory
effect after rejecting the statutory claim Atrial court need not
explicitly indicate that nental problens carry no nonstatutory
wei ght; the court nust only consider the proffered mtigation for
nonstatutory effect. See id. The resentencing court’s finding of

the nonstatutory mtigating factor, passive personality/ inpul sive/

16



easi |y mani pul ated, di scussed next, denonstrates consideration of

Cl abourne’s nental health evi dence.

2. Passive Personality/ |npulsivel/ Easily
Mani pul at ed
133 W agree with the resentencing court’s finding that

Cl abourne has a passive personality and that he is inpul sive and
easi |y mani pul ated by others. The evidence shows that these traits
are rooted to sone degree in his nental health problens. As such

we af ford sone nonstatutory mtigating weight to Cl abourne’s nent al
and personality deficiencies. However, C abourne’s active
participation throughout the six-hour ordeal and the fact that he
personal |y strangl ed and stabbed Wbster renders negligible any
mtigating effect Cabourne’s problens and the traits they nmanifest
may have

3. Dysfunctional Famly

134 Cl abourne argues that he never knew his biological
father; the famly noved frequently because his stepfather was in
the mlitary; he was placed in residential treatnment at age twelve
and has barely lived with his famly since; he has had no famli al
support for many years; and he has established no personal
rel ati onshi ps. The State <calls dabourne’s <claim of a
dysfunctional famly “frivol ous” because his famly |ife has been
“idyllic conpared to [that of] the vast mpjority of first-degree
murderers in this State.” Appel l ee’s Answering Brief/Cross-

Appel l ant’s Opening Brief at 37-38.

17



135 VWhatever the difficulty in Cabourne’s famly life, he
has failed to link his famly background to his murderous conduct

or to otherwi se show how it affected his behavi or. See State v.

Spears, 184 Ariz. 277, 293-94, 908 P.2d 1062, 1078-79 (1996). W
agree with the resentencing court that this factor has not been
proven.

4. Cl abourne as Langston’s Victim
136 Cl abourne argues that the uncontroverted evidence that
Langston was the masterm nd of the crine supports a nonstatutory
mtigating circunstance. However, neither the authority he cites
nor this case persuade us that this fact is mtigating.

5. | nt oxi cation
137 There is sonme indication that C abourne, Langston and
Carrico consuned | arge quantities of al cohol before and during the
crime. But Clabourne failed to raise intoxication as a mtigating
ci rcunst ance at his resentencing hearing, and we find he has failed
to prove intoxication by a preponderance of the evidence. I n
particular, we find C abourne’s detail ed recollection of the events
of the evening of Webster’s nurder, as told to Detective Bustamante
nore than a year after the murder occurred, belies his claimthat
he was i npaired.

6. O her Factors

138 Cl abourne also clainms a handful of factors that are not

commonl y advanced in the context of mtigation. He observes that

18



A RS 8§ 13-703(G requires that the sentencing court not be
precl uded fromconsi dering any factor as a mtigating circunstance.

See Lockett v. Chio, 438 U S. 604, 98 S.Ct. 2954 (1978).

139 While a court nust consider any proffered evidence, it
shoul d not accept it as mtigating unless (1) the defendant has
proven the fact or circunstance by a preponderance of the evidence,

see State v. Ramrez, 178 Ariz. 116, 131, 871 P.2d 237, 252 (1994),

and (2) the court has determned that it is in some way mtigating.
Mtigating evidence is “any aspect of the defendant’s character or
record and any circunstance of the offense rel evant to determ ning
whet her a sentence | ess than death m ght be appropriate.” State v.
Spears, 184 Ariz. 277, 293, 908 P.2d 1062, 1078 (1996) (quoting
State v. MCall, 139 Ariz. 147, 162, 677 P.2d 920, 935 (1983))

(enphasi s added).
a. Econom ¢ Cost of Death Penalty

140 The resentencing court found that C abourne proved that
“the economc cost to the State of Arizona arising from the
prosecutor’s decisionto maintainits request for the death penalty
inthis case, as conpared with the cost of seeking a life sentence,
is mtigating.” Sp. Verdict at 6. W disagree. Even if C abourne
has proven the circunstance, the econom c cost of the death penalty
is unrelated to Cabourne, his character or record, or the
circunstances of his offense. The cost/benefit analysis of the

death penalty is a decision left to the legislature in the first

19



instance, and to the State in any given case. W agree with the
State on its cross appeal.

b. Arbitrariness of Deat h Penal ty;
Prosecutor’s Unfettered D scretion; Sentences
of Ghers Involved in This and O her Simlar
Crinmes

141 Cl abourne raises these issues as three separate
mtigating factors and as one conbined constitutional claim
Because C abourne nmekes no argunent as to why these factors are
mtigating, we reject them as such. As to the constitutional
clainms, we have rejected these before: 1) arbitrariness of the

death penalty, see State v. Salazar, 173 Ariz. 399, 411, 844 P.2d

566, 578 (1992), cert. denied, 509 U S. 912, 113 S. Ct. 3017 (1993);

2) prosecutor’s unfettered discretion, see State v. Atwood, 171

Ariz. 576, 646, 832 P.2d 593, 663 (1992), cert. denied, 506 U. S

1084, 113 S. Ct. 1058 (1993); 3) proportionality review, see
Sal azar, 173 Ariz. at 399, 416, 844 P.2d at 583. And we continue
to reject these argunents here.

142 Wth respect to the sentences of others involved in the
crime, we note that only an unexpl ai ned di sparity between sentences

may be a mtigating circunstance. See State v. Schurz, 176 Ari z.

46, 57, 859 P.2d 156, 167 (1993). Here the disparity is expl ai ned:
Carrico was not charged with murder and Langston pled guilty. See

State v. Detrich, 188 Ariz. 57, 69, 932 P.2d 1328, 1340 (1997)

(when disparity results fromappropriate plea agreenent, disparity

not mtigating). Mreover, C abourne was the killer, and the State

20



was of the view that a plea agreenent wth Langston was necessary
because “the case agai nst Langston was, at best, shaky, while the
case against |[Cd abourne] was overwhelnmng, wth nuch of the
evidence comng from his own nouth.” Appel l ee’s Answering

Brief/ Cross-Appel l ants Opening Brief at 51.

C. Length of Tine on Death Row
143 Cl abour ne has been sentenced to death for ei ghteen years.
He clainms this is mtigating because he has a nental illness and

Langston and Carrico, who do not, have not had to face the prospect
of execution for the sane period. W find these facts altogether
unrel ated to C abourne’s character or record and the circunstances
of his offense and, therefore, reject this proffered mtigation.

C. State v. Shackart, 190 Ariz. 238, 259, 947 P.2d 315, 336 (1997)

(holding that the fact that defendant spent years on death row
awai ting execution does not render the death penalty cruel and
unusual puni shnent).
C. | ndependent Rewei ghi ng
144 Upon independent review, we find that the mtigating
circunstances are insufficiently substantial to warrant |eniency.
B. O her Sentencing | ssues
1. Rick Diaz’s Post-Hypnotic Testinony

145 On t he ni ght Webster was nurdered, she was acconpani ed to
the Green Dol phin Bar by R ck Diaz. The day before trial, the

State notified defense counsel that D az had been hypnoti zed after
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he had given statenents. The State agreed to Iimt testinony to
information contained in Diaz’s original, unhypnoti zed st at enents.

See State ex rel. Collins v. Superior Court, 132 Ariz. 180, 210-11,

644 P.2d 1266, 1296-97 (1982) (holding wtness who has been
hypnoti zed may testify only to facts denonstrably recalled prior to
hypnosi s and only where certain prerequi sites have been net). D az
testified at trial that C abourne did not appear to be intoxicated
when Diaz saw himat the bar. Defense counsel did not object to
D az’s testinony.
146 At resentencing, C abourne asserted Diaz had not said
Cl abourne was not intoxicated prior to the hypnosis. The
resentencing court summarily deni ed C abourne’s notion to preclude
the Diaz testinmony. C abourne clains this was error and critical
to mtigation because Diaz alone testified that C abourne was not
i nt oxi cat ed.
147 The resentencing court correctly denied C abourne’s
nmotion. At trial, C abourne nmade no objection to the content of
Diaz’s testinony. And, a sentencing judge can consider all trial
evidence. In any event, for the reasons discussed earlier, even
wi thout the Diaz testinony we would find that C abourne has failed
to prove intoxication by a preponderance of the evidence.

2. Bi as of the Resentencing Judge
148 Cl abourne clains that at the ti ne he was resentenced, the

judge was charged with sexual harassnment and with failure to
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address sexual harassnent charges against judges wunder his
supervi si on. Cl abourne contends the judge accepted this case,
whi ch involves the humliation and sexual assault of a woman, and
sentenced Cl abourne to death in order to “deflect” the allegations
of a sexual nature that were pendi ng against himat the tine of the
resentencing. C abourne filed a conbined notion to vacate, recuse
and for a new sentencing on Cctober 30, 1997 -- seventy-seven days
after his judgnent was entered, the sentence inposed, and the
appeal filed.

149 The presiding judge denied the notion as untinely. See
Ariz. R Gim P. 24.2(a) (requiring notions be made “no | ater than
60 days after the entry of judgnent and sentence but before the
defendant’ s appeal, if any, is perfected’). The presiding judge
al so noted that a notion to recuse requires a supporting affidavit,
and C abourne failed to provide one. See Ariz. R Cim P
10.1(b). In the alternative, he found C abourne failed to provide
valid factual support for the claim that the resentencing judge
accepted the case to defl ect all egations of a sexual nature pending
against him Cabourne filed a notion to clarify that was denied
by the presiding judge. Now, on direct appeal, C abourne argues
the facts “mninmally” give an appearance of bias and partiality and
asks that the case be remanded for resentencing or at |east an
evi dentiary heari ng.

150 The State argques, first, that this court |acks
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jurisdiction to review the presiding judge's order because
Cl abourne failed to tinely appeal that order to this court.
Second, the State contends this court |acks jurisdiction because
the presiding judge | acked jurisdictionto entertain a notion filed
nmore than sixty days after entry of judgnent and sentence. See
Ariz. R Gim P. 24.2(a).

151 W need not reach the tineliness and jurisdictional
i ssues because the record anply supports the presiding judge’'s
conclusion that C abourne’s notion was unsupported by evidence.
There was no abuse of discretion.

3. Victim I npact Statenents/Bifurcation of
Capi tal Convictions

152 Prior to resentencing, the State presented the court with
letters from Wbster’s famly. The resentencing court summarily
deni ed Cl abourne’s notion for preclusion of victim statenments or
bi furcation of capital and noncapital sentencing. C abourne clains
the denial violated his constitutional rights.

153 Statenents froma victinms famly and friends concerning
the inpact of the crinme should be considered to rebut mtigating
evidence but are irrelevant to a determ nation of aggravating

circunstances in capital sentencing. See State v. Mann, 188 Ari z.

220, 228, 934 P.2d 784, 792 (1997); State v. @Qul brandson, 184 Ari z.

46, 66-67, 906 P.2d 579, 599-600 (1995). They may also be
considered in connection with noncapital offenses. W do not

require sentencing judges to bifurcate capital and noncapital
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sent enci ng proceedi ngs. See id. Instead we presune, absent
indication to the contrary, that the resentenci ng court consi dered
only evidence relevant to the sentencing at hand. See id.

154 Here, as O abourne concedes, there is no indication that
t he resentenci ng court consi dered the victi mi npact statenents when
determ ni ng whet her to i npose the death penalty. Appellant’s Reply
Brief/Cross Appellee’s Answering Brief at 37. Therefore, there was
no error.

4. Met hods of Execution

155 Cl abour ne argues t he net hods of execution used in Arizona
violate the Ei ghth Amendnent. As we have before, we reject this

claim See State v. Lee, 189 Ariz. 590, 607, 944 P.2d 1204, 1221

(1997), cert. denied, = US _, 118 S.C. 1192 (1998) (letha

gas); State v. Spreitz, 190 Ariz. 129, 151, 945 P.2d 1260, 1282

(1997), cert. denied, = US _, 118 S.Ct. 1315 (1998) (letha

i njection).
5. Sentences for Counts Ot her Than Mirder
156 Cl abour ne chal | enges the resentencing court’s inposition

of four consecutive fourteen-year terns for the noncapital charges

(ki dnappi ng and three sexual assault). The first sentencing court

ordered these ternms to run concurrently. The State agrees the

noncapi tal sentences should run concurrently in the event the death
penalty is affirnmed.

157 Qur review of the record shows that the district court
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order affirnmed by the Ninth Crcuit vacated only O abourne’s death
sent ence. The resentencing court, as well as C abourne and the
State, erroneously proceeded as if the district court had al so set
aside the sentences for the noncapital convictions. The
resentencing court should not have addressed the noncapital
sent ences. Thus, we vacate the resentencing court’s order for
consecutive sentences and reinstate the concurrent noncapital
sentences inposed at C abourne’s first sentencing.

158 Even if the district court had vacated the noncapita
sentences so that resentencing as to those convictions was proper,
in light of the fact that the death sentence was again inposed,
consecutive sentences woul d have been i nappropriate. See Ariz. R
Crim P. 26.14 (Were a sentence has been set aside, “the court may
not inpose a sentence for the sane offense . . . nore severe than

the prior sentence,” with exceptions not relevant here.).

V. DI SPOsI TI ON
159 We affirmd abourne’ s sentence of death for first-degree
murder. We vacate the order that C abourne’s noncapital sentences
be served consecutively and reinstate the order that they run

concurrently.

Frederick J. Martone, Justice

CONCURRI NG

26



Thomas A. ZIl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

Ruth V. MG egor, Justice
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