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Mc GRE GOR Justice

11 Appel l ant Charles Vincent Wagner, Jr. petitions this
court to review the court of appeals’ opinion affirmng his
convictions and sentences for first degree nurder and attenpted
arnmed robbery. W have jurisdiction pursuant to Arizona
Constitution article 6, section 5(3) and Ari zona Revi sed Statutes

(AR S.) 8 12-120. 24. For the followi ng reasons, we affirmthe



judgment of the trial court and vacate in part the opinion of the
court of appeals.
l.

12 I n June 1994, appellant and three ot her teenagers went to
a Smtty's grocery store in Glbert with the intent to steal a
purse or an autonobile. Appellant, armed with a .380 sem -
automatic pistol, noticed the victimunloading groceries into her
car. As the victim pushed her shopping cart to the cart return
area, appellant signaled to his cohorts that he was going to rob
her. Appellant then approached the victinms car as she sat inside,
pull ed the driver’s door open, and struck her. Wen the victim
screaned, appellant shot her several tinmes. The victimexited her
car, called for help, then coll apsed and died in the parking |ot.
13 Appellant was |ater apprehended and charged as a
juvenile. The juvenile court transferred appellant for trial in
adult court on charges of first degree nurder and attenpted arned
r obbery. Appellant’s first trial ended in a mstrial after the
jury deadl ocked. At appellant’s second trial, the jury convicted
appel l ant on both counts. The state sought the death penalty on
the first degree nurder charge, and the trial court held a
sentenci ng hearing during which the court made findings regarding
aggravating and mtigating factors. After weighing those factors,
the trial court declined to inpose the death penalty, and instead

sentenced appellant to life inprisonnment without the possibility of



parole on the first degree nurder charge, and to a consecutive
seven and one-half year termon the attenpted arnmed robbery charge.
.

14 Appel | ant appeal ed his convictions and sentences to the
court of appeals. Appell ant argued that A RS § 13-703. Al
violated his constitutional rights to due process and equal
prot ection. The law is void for vagueness, appellant asserted

because it does not provide sentencing guidelines for a judge to
use in deciding whether to inpose alife or a natural |ife sentence
and therefore permts arbitrary enforcenent of the law. The |ack
of guidelines, he argued, denies equal protection because it can
result in disparate treatnment of simlarly situated defendants.
Appel | ant al so contended that the Eighth Anendnment? requirenent
that courts enploy sentencing guidelines in capital cases should
apply to life sentences as well. Finally, appellant naintained
that the trial court inproperly admtted autopsy phot ographs of the
victim

15 In resolving appellant’s constitutional chall enges, the

court of appeals, citing United States v. Wvell, 893 F. 2d 156 (8th

! A R S. section 13-703. Astates that a person convi cted of

first degree nmurder “shall suffer death or inprisonnent . . . for
life, wthout possibility of release on any basis until the
conpletion of the service of twenty-five calendar years if the
victimwas fifteen or nore years of age and thirty-five years if
the victimwas under fifteen years of age . ”

2 See U.S. ConsT. anend VI .
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Cr. 1990), first held that AR S. 8 13-703.A is not subject to
attack on vagueness grounds because the |l aw directs the sentencing

function of a judge, rather than the conduct of the citizens of

Ari zona.
16 The court of appeals then considered whether appellant
had a due process right to sentencing guidelines. In deciding this

i ssue, the court applied the three part bal ancing test of Mthews
v. Eldridge, 424 U.S. 319, 96 S. C. 893 (1976). In Mthews, the
Suprene Court decided whether adm nistrative procedures for
termnating a recipient’s social security disability benefits
satisfied due process. See 424 U.S. at 323, 96 S. . at 897. To
determ ne whet her “adm ni strative procedures provided [in a given
case] are constitutionally sufficient,” courts should anal yze three
factors:
First, the private interest that will be affected by the

official action; second, the risk of an erroneous
deprivation of such interest through the procedures used,

and the probable value, if any, of additional or
substitute procedural safeguards; and finally, the
Governnment’s interest, including the function involved

and the fiscal and admnistrative burdens that the
additional or substitute procedural requirenent woul d
entail.
Mat hews, 424 U.S. at 334-35, 96 S. C. at 902-083.
17 The court of appeals, relying on Britton v. Rogers, 631
F.2d 572 (8th Gr. 1980), applied the Mathews test to determ ne
whether A RS. 8 13-703.A violated appellant’s right to due

process. The court acknow edged that the Suprenme Court devel oped
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the Mathews test to analyze the requirenents of due process in a
noncrimnal, admnistrative law context, but agreed with the
Britton court that the Mathews test could be a useful tool in the
crimnal sentencing context as well. Applying the three Mathews
factors, the court of appeals concluded that due process does not
require that sentencing guidelines be included in A RS § 13-
703.A.  The court also held that because no evidence shows that
sent enci ng gui del i nes benefit the class of fel ony of fenders subj ect
to non-capital sentencing, appellant’s claim that the |ack of
sentencing guidelines in AR S. 8 13-703.A creates a substantia
di sparate inpact |acked nerit.
18 The court of appeals summarily rejected appellant’s claim
that the E ghth Amendnent requirenent that courts provide
sentencing guidelines for capital cases also applies to life
sentences, on the ground that the Suprene Court had already
rejected such a challenge. See Harnelin v. Mchigan, 501 U S. 957,
995,111 S. Ct. 2680, 2701 (1991).
19 Finally, the court of appeals held that the trial court
did not err in admtting autopsy photographs of the victimbecause
their marginally prejudicial effect did not outweigh their
probative value. See State v. Murray, 184 Ariz. 9, 28, 906 P.2d
542, 561 (1995).

[T,

7110 We granted reviewto determ ne whether A R S. § 13-703. A,



t he statute under which the trial court inposed appellant’s natural
life sentence, violates a defendant’s due process and equal
protection rights under the federal constitution.® W agree with
the trial court and the court of appeals that Arizona s sentencing
schene does not violate appellant’s rights to due process and equal
protection of the law. W vacate in part the opinion of the court
of appeal s because the court of appeals incorrectly held that the
sentencing function of a judge is not subject to anal ysis under the
vagueness doctrine, and inproperly applied the bal ancing test set
forth in Mathews to crimnal sentencing.*
A

111 A statute is void for vagueness if it fails to give “the
person of ordinary intelligence a reasonable opportunity to know
what is prohibited, so that he [or she] may act accordingly.”
Grayned v. City of Rockford, 408 U S. 104, 108, 92 S. C. 2294,
2298-99 (1972). A crimnal sentencing schene can be chal |l enged on
vagueness grounds, and the schene is void for vagueness if it fails

to state “with sufficient clarity the consequences of violating a

3 Appel l ant al so chall enges his sentences under the Due
Process and Equal Protection C auses of the Arizona Constitution,
but because he offers no separate anal ysis of these provisions, we
decline to address them here. See Forum Dev., L.C v. Arizona
Dep’t of Revenue, 192 Ariz. 90, 97 n.2, 961 P.2d 1038, 1045 n.2

(App. 1998).

4 Wth respect to appellant’s Ei ghth Anendnent chall enge

and the issue of the adm ssion of autopsy photographs, we approve
the opinion of the court of appeals.
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given crimnal statute.” United States v. Batchelder, 442 U S
114, 123, 99 S. C. 2198, 2204 (1979). See also United States v.
Johnson, 130 F.3d 1352, 1354 (9th Cr. 1997); United States v.
Gal | agher, 99 F.3d 329, 334 (9th Gr. 1996). Arizona s statute,
however, states with clarity that the punishnent for commtting
first degree nurder is either death, natural life, or life in
prison with the possibility of parole. Thus, a person of ordinary
intelligence can easily determ ne the range of puni shnent he or she
faces for commtting first degree nurder. Section 13-703.Ais not
unconstitutionally vague.
B

112 The court of appeals, relying on Britton v. Rogers, 631
F.2d at 572, held that the three part bal ancing test of Mathews v.
El dridge, 424 U. S. at 319, 96 S. Ct. at 893, was the proper vehicle
to determ ne whether AR S 8§ 13-703.A violated appellant’s due
process rights.

113 In Britton, the district court applied Mathews to the
context of crimnal sentencing, and granted a wit of habeas corpus
to an Arkansas state prison inmate who chall enged his conviction
for first degree rape and subsequent sentence of |ife inprisonnent.
631 F.2d at 574. The district court based its decision in part on
the ground that sentencing guidelines the trial court gave to the
jury failed to satisfy due process. 1d. Arkansas appealed this

ruling to the Eighth Crcuit, which then faced the issue whether



due process mandates that courts wutilize specific sentencing

gui delines in non-capital cases. Id.
114 The Britton court first noted that WMathews “was
initially devel oped for use in the admnistrative context.” 1d. at

580. The court al so acknowl edged that no other federal court had
previously applied Mathews to crim nal sentencing procedures. |d.
Neverthel ess, the court perceived “no doctrinal obstacle to
extending |[Mathews]” to the issue of crimnal sent enci ng
gui del i nes. Id. at 580. The court viewed Mathews “as a usefu

specification of factors to be considered in any case raising
procedural due process questions,” and accepted the | ower court’s
invitation to evaluate Arkansas’ crimnal sentencing procedures
under the rubric of Mathews. Id.

115 We do not agree that Mat hews shoul d be extended, and hold
that the balancing test set forth in Mathews does not provide the
correct standard to evaluate constitutional challenges to crim nal
sentenci ng procedures. Sinply put, the Mathews test, by its own
| anguage, applies to challenges involving the constitutionality of
civil adm nistrative proceedings. As the Suprene Court wote in
Mat hews, the “resolution of the issue whether the adm nistrative
procedures provided [in a given case] are constitutionally
sufficient requires analysis of the governnental and private
interests that are affected.” 424 U.S. at 334, 96 S. C. at 902

(enphasi s added). See also Medina v. California, 505 U S. 437
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443, 112 S. C. 2572, 2576 (1992) (holding that the Mathews test
“does not provide the appropriate framework for assessing the
validity of state procedural rules which . . . are part of the
crimnal process”); Mendoza v. Commonwealth, 673 N E 2d 22, 28
(Mass. 1996) (“The | oom ng danger in [concluding that] any and all
deprivations of liberty need only be tested by the test of due
process in general . . . , [see] Mathews v. Eldridge . . . , is
that the distinctive nature of the procedural guarantees of the
crimnal process enshrined wth such enphasis and specificity in
[the Constitution] would be swallowed up in the undifferentiated
wei ghing invited by a generalized due process analysis.”).

116 Qur holding that the Mat hews approach does not apply to
constitutional challenges to crimnal sentencing procedures does
not alter the outcone in this matter. Because appellant has no
constitutional right to sentencing guidelines in a non-capita
proceedi ng, the |l ack of guidelines for inposing a sentence of life
or natural life does not violate appellant’s right to due process
or equal protection under the law. See Harnelin, 501 U. S. at 994,
111 S. Q. at 2701 (rejecting a claim that the Constitution
requires a state “to create a sentencing schene whereby life in
prison without possibility of parole is sinply the nost severe of
a range of available penalties that the sentencer nmay i npose after
hearing evidence in mtigation and aggravation”); United States v.

LaFl eur, 971 F.2d 200, 211-12 (9th Gr. 1991) (holding that the



Constitution does not require an individual assessnent of the
appropriateness of a life sentence).

V.
117 For the foregoing reasons, we affirmthe judgnent of the

trial court, and

vacate in part and approve in part the opinion of the court of

appeal s.

Ruth V. MG egor, Justice

CONCURRI NG

Thomas A. Zl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

Frederick J. Martone, Justice
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