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FELDVAN, Justice

11 The United States Court of Appeals for the NNnth CGrcuit
certified to us two questions of Arizona law. W have jurisdiction
pursuant to article VI, 8 5(6) of the Arizona Constitution, A R S
8§ 12-1861, and Rule 27, Arizona Rules of the Suprene Court.

12 The certified questions are:

1. Once a policy that an enpl oyee will not be
| aid off ahead of | ess seni or enpl oyees becones
part of the enploynent contract under Leikvold
V. Valley ViewConmunity Hospital, 141 Ari z. 544,
688 P.2d 170 (1984), as a result of the
enpl oyee’ s | egi t1 mat e expectations and rel i ance
on the enployer’s handbook, nay the enployer
thereafter wunilaterally change the handbook
policy so as to permit the enployer to |ayoff
enpl oyees without regard to seniority?

2. In order to sue for breach of contract on

the ground that an enployer is bound by

representations made in its handbook, nust

enpl oyees exhaust the conplaint procedure

described in the sane handbook?
13 The questions certified posit that the layoff seniority
provi si on has becone part of the enpl oynent contract. See Leikvold,
141 Ariz. at 546, 688 P.2d at 172. Using this assunption, we respond

to each question in the negative.

FACTS AND PROCEDURAL HI STORY
14 | TT Cannon (“ITT") is a Del aware corporation primarily
engaged i n defense contracting in the Phoeni x area. |TT hired Roger
Demasse, Maria AL Garcia, Billy W Jones, Viola Mingui a, G eg Pal ner,

and Socorro Soza (col l ectively “Denmasse enpl oyees”) as hourly workers



at various tines between 1960 and 1979. Although it is unclear when
| TT first i ssued an enpl oyee handbook, evi dently there have been five
editions, the nost recent in 1989.

15 Because t he conpl et e handbooks are not part of our record,
we decide this case in the context of the |limted provisions before
us, usingthecertifiedquestion’s predicate that the seniority |ayoff
prom se becane part of the Denmasse enpl oyees’ contract. Thus the
questions of which terns in the manual and what additional
circunstances, if any, forned the inplied-in-fact contract are | eft
for the federal court. See Leikvold, 141 Ariz. at 548, 688 P.2d at
174 (hol di ng that whether any particul ar manual provision nodifies
any particular enploynent-at-will relationship and becones part of
t he particul ar enpl oynent contract is a question of fact). Gventhe
guestion certified, we take as a fact that the seniority |ayoff
provi sion was contractual .?

16 V% not e, however, that all five handbooks apparently i ncl uded
the seniority layoff provision. The earliest version provided sinply
that layoffs within each job classification would be made i n reverse
order of seniority. Later versions al so gave nore seni or enpl oyees
the ability to “bunp” | ess senior enployees. The issues presented
focus on t he 1989 handbook, whi ch i ncl uded two new provi sions. First,
a di sclainer addedto the first page “Wl cone” st atenent providedthat
“not hing contained herein shall be construed as a guarantee of
continued enploynent . . . . |TT Cannon does not guarantee conti nued
enpl oynent to enpl oyees and retains theright totermnate or | ayoff

enpl oyees.” | TT Cannon Handbook for Hourly Enpl oyees 1989, Appellant’s

Y1 TT apparently conceded this in district court. See Denmsse
v. ITT Corp., 915 F. Supp. 1040, 1043 (D. Ariz. 1995) (noting that
“[d] efendants do not dispute that these pre-1989 handbooks create
acontract termrequiring layoffs to be nade accordingto seniority”).
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Brief, Appendix V, at 24. Second, this Wl cone statenent included
a new nodi fication provision, which read:

Wthin the limts allowed by law, ITT Cannon

reserves the right to anend, nodify or cance

this handbook, as well as any or all of the

vari ous policies, rules, procedures and prograns

outlined init. Any anendnent or nodification

w || be communicated to af fect ed enpl oyees, and

whi | e t he handbook provisions areineffect, wll

be consistently applied.
ld. The 1989 edition also provided that “specific provisions of
policies, rules, procedures and prograns supersede[] the contents of
t hi s handbook,” thus apparently allowing ITT to nodify specific
provi si ons through nmethods ot her than issuing a new handbook. Id.
When the 1989 handbook was distributed, |ITT enpl oyees signed an
acknow edgnent that they had received, understood, and woul d conply
with the revi sed handbook. Denmasse v. ITT Corp., 915 F. Supp. 1040,

1043 (D. Ariz. 1995).

17 Four years passed before ITT notifiedits hourly enpl oyees
that effective April 19, 1993, its layoff guidelines for hourly
enpl oyees woul d not be based on seniority but on each enpl oyee’s
“abilities and docunentation of performance.” Demasse, Soza, and
Pal mer were laid off ten days after the new policy went into effect,
Mungui a five days | ater, and Jones and Garci a al nbost nine nonths | ater.
All were laidoff beforeless senior enpl oyees but i n accordance with
the 1993 policy nodification.

18 The Demasse enpl oyees brought an actioninfederal district
court alleging they were laid off in breach of an inplied-in-fact
contract created by the pre-1989 handbook provi sions requiring that
| TT lay off its enpl oyees according to seniority. The parties filed
cross-notions for sunmary judgnent. The court first examned ITT s

handbook di scl ai ner statenents and, as a matter of |law, found them



not cl ear and conspi cuous enough to prevent formation of aninplied-in-
fact contract. 1d. at 1043-44. Instead, the judge foundthe | anguage
“could be read to nean that termnation or layoff will always be
conpl eted according to the terns provided in the handbook.” 1Id. at
1044. Thus, whether an inplied-in-fact contract covering |ayoff
seniority rights had been created remained a question of fact

precl udi ng summary judgnent on that issue. Id. (citing Wagenseller

V. Scottsdale Menmi|l Hosp., 147 Ariz. 370, 382, 710 P.2d 1025, 1037
(1985); Leikvold, 141 Ariz. at 548, 688 P.2d. at 174).

19 As a second, dispositive matter, however, the judge rul ed
that evenif an inplied-in-fact contract had been created, only the
provisions of the nost recent handbook provided its presently

enforceable ternms. See id. (citing Chanbers v. Valley Nat’'|l Bank,

721 F. Supp. 1128, 1131 (D. Ariz. 1988)). Under this interpretation,
the ternms of t he Denmasse enpl oyees’ inplied-in-fact contract wthITT
at any giventine were those of I TT' s nost recently publi shed handbook.
| d. at 1044-45. Consequently, the judge found that when I TT nodi fi ed
t he handbook i n 1989, t he newl y added and anended terns automatically
becane part of the contract, including the nodification provision
aut hori zi ng subsequent unil ateral changes. 1d. at 1045. As aresult,
when I TT di stri buted the 1993 “revi sed | ayof f policy,” which renoved
seniority rights and stated that it superseded previ ous handbooks,
| TTvalidly and unilaterally nodifiedthe contract. 1d. Because only
the 1989 terns, as anended by the 1993 notice, were in effect when
t he Denmasse enpl oyees were laid off, the judge held as a matter of

lawthat I TT “did not breach the contract.” 1d. at 1046. The judge



thus allowed ITTto unilaterally alter its contract with the Denasse
enpl oyees.

110 On appeal, the NNnth Grcuit agreed that Lei kvold controls
t he i ssue of whet her the ol der handbooks’ seniority provi sions becane

part of the enpl oynent contract. Demasse v. ITT Corp., 111 F. 3d 730,

733 (9th Gr. 1997). But unlikethedistrict court, thecircuit court
recogni zed that the truly difficult question was “whether ITT coul d
unil aterally change | ayoff policies which were an enforceabl e part
of the Demasse enpl oyees’ contract of enploynent by sinply issuing
the 1989 handbook declaring that it could anend its handbooks and
policies —and then [inplenmenting that provision] by nodifying its
| ayoff policy in 1993.” 1d. at 734. |ITT argued that as a matter of
Arizonalawit was “free” to “discard a | ayoff sel ecti on net hodol ogy
that had becone outdated.”? |d. at 733. The Denasse enpl oyees
responded that I TT coul d not renpbve its contractual seniority | ayoff
provi sion wi thout additional consideration. Id. The circuit court
recogni zed that the federal district courts had concl uded that Ari zona
| awr ecogni zed conti nued enpl oynent al one as sufficient consi deration
tonodify the contract ternms so t hat when enpl oyees conti nued to work
af t er a new handbook was di stri buted, the newedition superseded pri or
edi tions. Id. at 734-35. The circuit court then observed that
al though the di strict courts have so construed Arizonalaw, no Ari zona
appel l ate court has directly addressed this issue. Thus, the court

certified the question to us. 1d. at 735-36.

2| TT cited Chanbers, 721 F. Supp. 1128, Bedowv. Vall ey Nati onal
Bank, 5 I ER Cases 1678, 1988 W. 360517 (D. Ariz. 1988), and Duncan
v. St. Joseph’s Hospital & Medical Center, 183 Ariz. 349, 903 P.2d
1107 (1995), for support. Demasse, 111 F.3d at 733.
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QUESTI ON 1

A The inplied-in-fact contract

111 Because we answer the first question on its prem se that
a contract exists, we discuss theinplied-in-fact contract termonly
to di stinguishthe present situationfroma conplete at-w || agreenent.
The difference is dispositive wwth regard to nmethods necessary for
nodi fi cati on.

112 Complete at-w || enploynent is for anindefinite term and
Anerican courts have cone to hold it can be termnated at any tinme
for good cause or no cause at the will of either party. See, e.g.,

Wagensel ler, 147 Ariz. at 375-76, 710 P.2d at 1030-31. At-wi |l

enpl oynent contracts are unilateral and typically start with an
enpl oyer’ s of fer of a wage i n exchange for work perfornmed; subsequent
performance by the enployee provides consideration to create the

contract. See Wagner v. Gty of dobe, 150 Ariz. 82, 85, 722 P.2d

250, 253 (1986) (citing 1A A CoreIN, CorelNON CONTRACTS § 152, at 13-14
(1963)). Thus, before performance is rendered, the offer can be
nodi fi ed by t he enpl oyer’ s unil ateral wi thdrawal of the ol d of fer and
substitution of a new one: the enployer makes a new offer wth
different terns and the enployee again accepts the new offer by
performance (such as continued enploynent). Thus a new unil ateral
contract is formed —a day's work for a day's wages. See id.; Pine

River State Bank v. Mettille, 333 N.W2d 622, 626-27 (M nn. 1983);

see al so Matti son v. Johnston, 152 Ariz. 109, 112, 730 P. 2d 286, 289

(App. 1986). But the parties are free to create a different
rel ati onshi p beyond one at will “and define the paraneters of that
rel ati onshi p, based uponthetotality of their statenents and acti ons.”

Wagner, 150 Ariz. at 86, 722 P.2d at 254.



113 Ari zona recogni zes that inplied-in-fact contract terns nmay
create an exception to enploynent that is conpletely at wll. See

Wagensel ler, 147 Ariz. at 376, 710 P.2d at 1031. Wil e enpl oynent

contracts without express terns are presunptively at will, an enpl oyee
can overcone this presunption by establishing a contract termthat
is either expressed or inferred fromthe words or conduct of the
parties. See id. at 381, 710 P.2d at 1036; Leikvold, 141 Ariz. at
548, 688 P.2d at 174. When so inferred, theinplied-in-fact termis
part of the contract. Wagenseller, 147 Ariz. at 381, 710 P. 2d at 1036.

An exanpl e of such atermis one that offers the enpl oyee job security
—one speci fying the duration of enploynent or limting the reasons
for dismssal. Seeid.; Leikvold, 141 Ariz. at 548, 688 P.2d at 174;
see al so Berube v. Fashion Cr. Ltd., 771 P. 2d 1033, 1044 (Ut ah 1989).

114 When enpl oynent circunstances offer atermof job security
to an enpl oyee who m ght otherw se be dischargable at will and the
enpl oyee acts inresponse tothat promse, the enpl oynent rel ati onship
is no longer at will but is instead governed by the terns of the

contract. See Wagenseller, 147 Ariz. at 381-83, 710 P. 2d at 1036- 38;

Lei kvold, 141 Ariz. at 546-48, 688 P.2d at 172-74; see also Carroll
v. Lee, 148 Ariz. 10, 13, 712 P. 2d 923, 926 (1986); Swi ngle v. Myerson,
19 Ariz.App. 607, 609, 509 P.2d 738, 740 (1973) (“There is no

difference in the | egal effect between an express contract and an
inplied contract.”).

115 Thi s, of course, does not nmean that al |l handbook terns create
contractual promses. Astatenent is contractual onlyif it discloses
“a promssory intent or [is] one that the enpl oyee coul d reasonably
concl ude constituted a comm tnent by the enployer. |[|f the statenent

is nerely a description of the enployer’s present policies . . . it



is neither a prom se nor a statenent that coul d reasonably be relied

upon as a commtnent.” Soderlun v. Public Serv. Co., 944 P.2d 616,

620 (Col 0. App. 1997). Aninplied-in-fact contract termis fornmed when
“a reasonabl e person coul d concl ude that both parties intended t hat
t he enpl oyer’s (or the enployee’s) right toterm nate the enpl oynent
relationshipat-will had beenlimted.” Mtcalf v. Internpuntain Gs
Co., 778 P.2d 744, 746 (1daho 1989) (citing Wagenseller, 147 Ariz.
at 381, 710 P. 2d at 1036; Duldulaov. St. Mary of Nazareth Hosp. Cir.,

505 N.E. 2d 314 (Ill. 1987); 1A A CorBIN, supra 8§ 17, at 38 (1960)).
116 When an enpl oyer chooses to include a handbook st at enent
“that the enpl oyer shoul d reasonably have expected the enpl oyee to
consi der as a conm tnent fromthe enpl oyer,” that termbecones an of fer
toformaninplied-in-fact contract andis accepted by t he enpl oyee’ s
accept ance of enpl oynent. Soderlun, 944 P. 2d at 621. Thus, handbooks
can include a variety of non-prom ssory information for enpl oyees:
the conpany’s m ssion, enployee guidelines, expressions of policy
regar di ng openi ng and cl osi ng hours, and benefits. While a handbook
general | y promul gat es conpany rul es, nostly non-contractual in nature,
only a few substantively govern the enployee’s job and enpl oynent
expect ati ons. See Richard J. Pratt, Unilateral Modification of
Enpl oynent Handbooks: Further Encroachnments on t he Enpl oynent - At - W1 |
Doctrine, 139 U PA L. Rev. 197, 205 (1990).

B. Modi fication

117 | TTargues that it had the |l egal power tounilaterally nodify
the contract by sinply publishing a new handbook. But as with ot her
contracts, an inplied-in-fact contract term cannot be nodified

unilaterally. See Stephen Carey Sullivan, Unilateral Mdification



of Enpl oyee Handbooks: A Contractual Analysis, 5 REGENTU. L. Rev. 261,
286 (1995). Once an enpl oynent contract i s forned —whet her t he net hod
of formation was unilateral, bilateral, express, or inplied —a party
may no longer unilaterally nodify the terms of that relationship.?

See id.; Toth v. Square D Co., 712 F. Supp. 1231, 1235-36 (D. S.C.

1989); see al so Thonpson v. Kings Entertai nnent Co., 674 F. Supp. 1194,

1198 (E.D. Va. 1987) (holding nodification is not automatic and

effective solely on issuance of new handbook); but see Flem ng v.

Borden, Inc., 450 S.E. 2d 589 (S. C. 1994); Progress Printingv. N chols,
421 S.E. 2d 428 (Va. 1992).°

118 The cases deal ing with enpl oynent contracts are nerel y part
of the general rule that recognizes no difference in |egal effect
bet ween an express and an inplied contract. See Carroll, 148 Ari z.
at 13, 712 P. 2d at 926 (citi ng RESTATEMENT ( SECOND) OF CONTRACTS § 19 cnt. a
(herei nafter RESTATEMENT)). Thus an inplied-in-fact enploynent term

must be governed by the sane traditional contract |aw that governs

]Intheunilateral or at-will context, once the offer i s accepted
by conmencenent of perfornmance, the terns cannot be changed. RESTATEMENT
( SECOND) OF CONTRACTS 8 45. Thus, if an enpl oyer offers a day’s pay for
a day’ s work, the enpl oyer cannot, after enpl oyee perfornmance, reduce
the offer of pay that induced the perfornmance.

“Di ssenting, Justice Jones argues that in Flenm ng and Progress
Printing, the South Carolina and Virginia Suprene Courts rejected
the Toth and Thonpson approaches. D ssent at Y 79-80. W do not
agree. In Flemng, the South Carolina court refusedto followeither
Toth or the view advanced by ITT, which would recogni ze a right of
unilateral nodification. Instead, the Flem ng court held that when
t he enpl oyer has provi ded enpl oyees wit h actual notice of a nodifica-
tion, continued work will evidence assent to that nodification, but
t he question of actual notice and assent will be for the jury. 450
S.E 2d at 595-96. Progress Printing considered which of two docunents
given to a probationary enpl oyee thirteen days apart, if not both,
governed the terns of his enploynent fromthe outset. 421 S E. 2d
at 430-31. Nowhere in Progress Printing did the court refer to or
di m ni sh Thonpson. For the reasons stated in f 23, we disagree with
t he approach taken by Flem ng and believe Progress Printing is not
on point wwth the issues presented in this case.

10



express prom ses and nust be nodified accordingly. See Mcllravy v.

Kerr-MGee Corp., 119 F. 3d 876, 881 (10th Cr. 1997); Yeazell v.
Copins, 98 Ariz. 109, 115-16, 402 P.2d 541, 545-46 (1965) (“He who

asserts the nodification of a contract has the burden of proof.”);

Bi shop Realty v. Perk Inc., 335 S. E. 2d 298, 300-01 (S.C App. 1987).

As aresult, toeffectively nodify acontract, whet her inplied-in-fact
or express, there nmust be: (1) an offer to nodify the contract,
(2) assent to or acceptance of that offer, and (3) consideration.
See Toth, 712 F. Supp. at 1235-36; see also Mcllravy, 119 F. 3d at 881;
Robi nson v. Ada S. McKinley Comunity Serv. Inc., 19 F.3d 359, 364
(7th CGr. 1994); Doyle v. Holy Cross Hosp., 708 N E. 2d 1140,
1999 W. 77557 at *4 (Il1.); Brodie v. General Chem Corp., 934 P.2d
1263, 1268 (Wo. 1997).

119 The 1989 handbook, published with terns that purportedly
nodi fied or permtted nodification of pre-existing contractual
provi si ons, was therefore no nore than an offer to nodi fy the exi sting
contract. See Toth, 712 F. Supp. at 1236; Thonpson, 674 F. Supp. at
1197. Even if the 1989 handbook constituted a valid of fer, questions
remai n whet her t he Denasse enpl oyees accepted t hat of fer and whet her

there was consideration for the changes |ITT sought to effect.

1. Cont i nued enpl oynent al one does not constitute consi deration
for nodification

120 Under Arizona |aw, consideration necessary to nodify an

existing contract is “any detrinment to prom se[e], or benefit to

prom sor” that supports the new promse. Stovall v. Wllians, 100

Ariz. 1, 4, 409 P.2d 711, 713 (1966); see also USLife Title Co. V.

Qutkin, 152 Ariz. 349, 354, 732 P.2d 579, 584 (App. 1986); RESTATEMENT

8 71. Moreover, legal consideration, “like every other part of a

11



contract, nust be theresult of agreenent. The parties nust under st and
and be i nfl uenced to the particul ar acti on by sonet hi ng of value . . .
[that is] recognized by all [parties] . . . as the noving cause.”

Yuma Nat’'| Bank v. Bal sz, 28 Ariz. 336, 343, 237 P. 198, 200 (1925).

Consi deration wi |l be found when an enpl oyer and its enpl oyees have
made a “bargai ned for exchange to support [the enpl oyees’]
relinqui shment of the protections they are entitled to under the

existing contract.” Doyle v. Holy Cross Hosp., 682 N E. 2d 68, 72

(111.App. 1997), aff'd 708 N E.2d 1140, 1999 W. 77557 (II1.).

121 The cases ITT cites® hold that continued work al one both
mani fested the Demasse enpl oyees’ assent to the nodification and
constituted consideration for it. W disagree with both contentions
and the cases that support them  Separate consideration, beyond
conti nued enploynent, is necessary to effect a nodification. See
Mcllravy, 119 F.3d at 880; Brodie v. General Chem Corp., 112 F. 3d
440 (10th G r. 1997); Robinson, 19 F. 3d at 364 (Under Illinois |aw

acceptance and consi deration “cannot be inferred from|[enpl oyee's]
conti nued work”; there nmust be sonme benefit to enpl oyee, detrinent
to enpl oyer, or enpl oyee's conti nued wor k under new nmanual nust have
been bar gai ned-for exchange.); Doyle, 708 N E.2d at _ , 1999 W. 77557
at *4 (when enpl oyee has i nplied-in-fact job security term conti nued
wor k gi ves no benefit to enpl oyee and works no detrinent to enpl oyer

and thus i s not consideration); Jewell v. North Big Horn Hosp. D st.,

953 P. 2d 135, 138 (Wo. 1998); M chael Starr, Blasts fromthe Past:
Super seded Enpl oynent Handbooks Live On, 12 No. 8 Corp. Couns. 1, 14

®See, e.g., Pine River State Bank, 333 N.W2d at 627; Hogue V.
Cecil 1. Walker Mach. Co., 431 S. E. 2d 687, 691 (WVa. 1993).

12



(1998) (stating that it is not uncommon for courts to require that
new consi derati on be sonethi ng beyond conti nued enpl oynent).

122 The Tenth Gircuit Court of Appealsrecently dealt wwiththis
issueinMllravy. Kerr-MGCee issuedfive handbooks over a twel ve-year
span. The early handbooks contained a seniority |layoff provision.
Lat er handbooks cont ai ned di scl ai mer provi si ons expressly statingthat
enpl oyment with Kerr-MGCee was at will. Applying Wom ng | aw, the
Tenth Circuit heldthat Kerr-MGee fail edto showthat the disclainer
successfully nodifiedthe pre-existinginplied-in-fact contract created
by the earlier handbooks. 119 F. 3d at 881. To effect a nodification,
Kerr-MGCee had to showan offer, assent, and consideration. Id. “As
far as consi derationis concerned, an enpl oyee’s conti nued enpl oynent
will not suffice for nodification that restores at-will status;
separate consi deration nust be provided.” 1Id. (citing Brodie, 943
P.2d at 1269). Follow ng Brodie and Mcllravy, as well as the other
cases cited above, we, too, hold that continued enpl oynent alone is
not sufficient considerationto support anodificationto aninplied-
in-fact contract. Any other result brings us to an absurdity: the
enployer’s threat to breach its promse of job security provides

consideration for its rescission of that prom se.

2. Accept ance
123 Cont i nued enpl oynent after i ssuance of a new handbook does
not constitute acceptance, otherw se the “illusion (and the irony)

is apparent: to preserve their right under the [existing contract]

plaintiffs would be forcedtoquit.” Doyle, 708 N.E.2d at __ |,
1999 W. 77557 at *5 (citing Doyle, 682 N.E.2d at 68). It is “too nuch
torequire an enpl oyee to preserve his or her rights under the origi nal
enpl oynent contract by quitting working.” Brodie, 934 P.2d at 1268;

13



see Robinson, 19 F.3d at 364; Torosyan Vv. Boehringer |ngel heim

Phar maceuticals, Inc., 662 A 2d 89, 99 (Conn. 1995). Thus, the enpl oyee

does not mani fest consent to an of fer nodi fyi ng an exi sting contract
w thout taking affirmative steps, beyond conti nued performance, to
accept .

There i s no doubt that the parties to a contract
na% by their nmutual agreenent accept the
substitution of a new contract for the old one
with the intent to extinguish the obligation of
the old contract, but one party to a contract
cannot by his own acts release or alter its
obligations. The intention nust be nutual.

Yeazell, 98 Ariz. at 116, 402 P.2d at 546 (quoting York v. Central

IIl. Mut. Relief Ass’'n, 173 N.E. 80, 83 (1930)); see al so Thonpson,

674 F. Supp. at 1199. |If passive silence constituted acceptance, the
enpl oyee “coul d not remai n silent and conti nue to work. |nstead [he]
woul d have to give specific notice of rejection to the enployer to
avoi d havi ng hi s acti ons construed as acceptance. Requiring an of feree
to take affirmative steps to reject an offer . . . is inconsistent
with general contract law.” Thonpson, 674 F. Supp. at 1199 (citing
1 S. WLLISTON, A TREATISE ON THE LAWOF CONTRACTS 8§ 91 (W Jaeger 3d ed.
1957)). The burden is on the enployer to show that the enployee
assented wi t h knowl edge of t he attenpted nodi fi cation and under st andi ng
of its inpact on the underlying contract. See Toth, 712 F. Supp. at
1235- 36; see al so Robi nson, 19 F. 3d at 364; Bartinikas v. Aarklift,

Inc., 508 F.Supp. 959, 961 (N.D. Ill. 1981); Torosyan, 662 A 2d at
98- 99.
124 To mani fest consent, the enpl oyee nust first have legally

adequate notice of the nodification. See Helle v. Landmark, Inc.,

472 N. E. 2d 765, 777 (OCnio. App. 1984) (“[ Al ny contenpl at ed nodi fi cati on
woul d require | egal | y adequat e noti ce to t he enpl oyees of t he proposed
change, inadditiontothe other el ements of contract nodification.”).
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Legal | y adequate notice is nore than the enpl oyee’ s awar eness of or
recei pt of the newest handbook. See Toth, 712 F. Supp. at 1235-36 (nere
recei pt of revised manual is not consent to proposed nodification).
An enpl oyee nust be infornmed of any newterm aware of its inpact on
the pre-existing contract, and affirmatively consent toit to accept

the offered nodification. See Preston v. C aridge Hotel & Casino,

Ltd., 555 A . 2d 12, 16 (N.J. Super. 1989) (enpl oyees were “oriented”
wi t h handbook that explained what they could expect in terns of
enpl oynent and what woul d be expect ed of them but when enpl oyees were
i ssued “revised” handbooks, they were not “reoriented” as to
significance of new y added contractual disclainer, thus preventing
di sclaimer fromtaking effect).

125 When I TT distributed the 1989 handbook containing the
provi sions permttingunilateral nodificationor cancellation, it did
not bargain with those pre-1989 enpl oyees who had seniority rights
under the ol d handbooks, did not ask for or obtain their assent, and
di d not provide consideration other than continued enpl oynent. The
enpl oyees signed a recei pt for the “1989 handbook stating that they
had received the handbook[,] wunderstood that it was their
responsibility to read it, conply with its contents, and contact
Per sonnel if they had any questions concerning the contents.” Denasse,
915 F. Supp. at 1043. The Denmsse enpl oyees were not inforned that
conti nued enpl oynent —showing up for work the next day —would
mani f est assent, constitute consideration, and permt cancellation
of any enpl oynent rights to which they were contractually entitled.
Thus, evenif we were to agree that conti nued enpl oynent coul d provi de
consideration for rescission of the job security term that
consi derati on woul d not have been bar gai ned f or and woul d not support

nmodi fication. Thus, evenif we were to agree that conti nued enpl oynent
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coul d provi de consi deration for rescission of the job security term
t hat consi derati on woul d not have been bargai ned for and woul d not
support nodification. Qur courts have not adopted any conflicting

principle.

C. Arizona courts have not recognized an enployer’s right to
unilaterally nodify a pre-existing inplied-in-fact enpl oynent
contract

126 The notion that Arizona law allows an enployer to

uni laterally nodify a pre-existinginplied-in-fact enpl oynent contract

torestore enpl oyees to di scharge-at-wi |l status origi nates fromBedow

v. Valley Nat’'| Bank, 5| ERcases 1678, 1680, 1988 W. 360517 (D. Ari z.

1988). The Bedow court held that “as a matter of basic contract | aw,
each successi ve versi on of defendant’ s personnel policy nmanual nodifies
and super sedes prior i ssued versions,” citingonly out-of-state cases
as direct support. 1d. Although there was no Arizona | aw on poi nt,
the judge concluded that Arizona law inplicitly supported such a
hol ding, citing Mattison, 152 Ariz. 109, 730 P.2d 286. 1d. But
Matti son’ s hol di ng t hat conti nued enpl oynent for a substantial period
of time was sufficient consideration to support a post-enpl oynent
restrictive covenant agreenent was nmade in a case i n which the court
of appeals believed it was dealing with only conplete at-wll
enpl oynent. 152 Ariz. at 112, 730 P.2d at 289. Unlike the present
case, the Mattison enployees had no job security term Thus, even
if Mattison's holdingis correct, it cannot control what consi deration
woul d be necessary to nodify a contract containing such aterm W
do not believe Mattison should apply to either the situationin Bedow
or the present case.

127 I n a subsequent case, a United States district court judge
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hel d an enpl oyer’s unilateral addition of a disclainer in a revised
handbook was val i d even though it destroyed pre-existing inplied-in-

fact job security terns. Chanbers, 721 F. Supp. 1128 (citing Mattison

and Lei kvold). Li ke Bedow, Chanbers relied on Mttison for the
conclusion that “an offer of a nodificationto a unilateral contract
of enploynent . . . [can be] accepted by continuing. . . enploynent,”
even t hough Mattison dealt only with at-wi Il discharge. 1d. at 1131-
32. Chanbers al socited Lei kvold for the propositionthat an enpl oyer
coul d add a contractual disclainer that returned the relationshipto
at-wi |l status. 1d. at 1131. Thus Chanbers assuned the validity of
any unil ateral amendnent made by the enployer during the time the
contract was i n effect and | ooked only to t he handbook terns exi sting
at the tinme the enpl oyee was termnated. 1d. Despite the fact the
enpl oyee in Chanbers was hired and worked for fourteen years under
an inplied-in-fact job security term Chanbers permts the enpl oyer
tounilaterally disclai mthose provisions and term nate the enpl oyee.
ld. at 1129, 1132.

128 | f Chanbers is good | aw, Leikvold s inplied-in-fact exception
i s meani ngl ess. If a contractual job security provision can be
elimnated by unilateral nodification, an enpl oyer can essentially
term nate the enpl oyee at any tine, thus abrogating any protection
provi ded t he enpl oyee. For exanple, an enpl oyer could term nate an
enpl oyee who has a job security provision sinply by saying, “l revoke
that termand, as of today, you' re dism ssed” —no different fromthe
full at-will scenario in which the enployer only need say, “You' re
fired.” This, of course, makes the original promse illusory. W
therefore disagree wth Chanbers and Bedow.

129 Lei kvol d gi ves enpl oyers a net hod to avoi d creating inplied-
in-fact rel ati onshi ps fromhandbook represent ati ons but does not permt
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retroactive and unil ateral rescissionof contractual terns. 141 Ari z.
at 548, 688 P. 2d at 174. The case hol ds that an enpl oyer is “certainly
free toissue no personnel manual at all or toissue a personnel manual
that clearly and conspi cuously tells [its] enpl oyees that the nanual
is not part of the enploynent contract and that their jobs are
termnable at the will of the enployer.” 1d. We foll owed that
| anguage, however, with the statenment that “if an enpl oyer does choose
to issue a policy statenent, in a manual or otherw se, and, by its
| anguage or by the enpl oyer’s actions, encourages reliance thereon,
t he enpl oyer cannot be free to only sel ectively abide by it. Having
announced a policy, the enployer may not treat it as illusory.” Id.
Not hi ng could be nore illusory than to hold that after an enpl oyer
makes contractual promses, it nmay issue a new handbook that
unilaterally rescinds them then fire its enployees in violation of
its original but since obviated prom ses.

130 Inthe briefs and at oral argunent, as well inthe dissents,
there was a note of concern that hol ding that an enpl oyer coul d not
cancel existing contractual terns by i ssuing a new handbook woul d be
a radi cal departure fromArizonalaw. W blaze no newgroundinthis
opinion. It has always been Arizona |l awthat a contract, once nade,
must be perfornmed according to its terns and that any nodification
of those terns nust be nmade by nmutual assent and for consideration.

See Anqus Med. Co. v. Digital Equip. Corp., 173 Ariz. 159, 164, 840

P.2d 1024, 1029 (App. 1992); Nationw de Resources Corp. v. Massabni,
134 Ariz. 557, 563, 658 P.2d 210, 215 (App. 1982); Coronado Co. V.
Jacone’s Dep’t Store, Inc., 129 Ariz. 137, 140, 629 P. 2d 553, 556 ( App.
1981); Yeazell, 98 Ariz. at 115-16, 402 P.2d at 545-46. To those who

bel i eve our conclusion wll destroy an enployer’s ability to update

and noderni ze i ts handbook, we can only reply that the great majority
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of handbook terns are certainly non-contractual and can be revised,
that the existence of contractual terns can be disclained in the
handbook in effect at the tinme of hiring and, if not, permssion to
modify can always be obtained by nutual agreenment and for
consideration. In all other instances, the contract rule is and has

al ways been that one should keep one's prom ses.

D. Justice Jones' dissent

131 Al'l concede, including I TT and t he di ssent, that t he question
certified requires us to assune the handbook and whatever other
deal i ngs may have taken pl ace between | TT and t he Denasse enpl oyees
created a contractual provision that restricted ITT's ability to
di scharge. Neverthel ess, the di ssent argues, this rel ati onship was
still conpletely at will in nature —an offer of a day's wages for
a day's work. Dissent at Y1 58.° This viewcannot survive the posture
of the case as presented, for thenthe prom se coul d have been revoked

on the very day made and on any day thereafter. The certified question

does not posit an unenforceable, illusory contract.
132 How the contract is |labeled —*“at will,” “at will but
nodified by an inplied-in-fact term” or “inplied in fact” —is not

the issue. \Whatever the |abel, the question assunes there was a
contract including the job security provision, sothe issueinthis
case i s sinply whet her that contractual term express or inplied-in-
fact, may be unilaterally rescinded by ITT. The dissent evidently
agrees that this is the issue because the dissenting opinion is
primarily directed at the proposition that ITT could unilaterally

nodi fy the contract by inserting the disclainmer provisioninthe 1989

®Unl ess otherwi se indicated, reference to a single dissent is
to the dissent by Vice Chief Justice Jones.
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handbook and then issuing the 1993 change revoking the [|ayoff
provi si on.
133 The dissent first argues that this 1989 nodification was
ef fective because | TT provi ded consi derati on by conti nui ng to provide
j obs and because the Denmasse enpl oyees manifested their assent by
continuing to work at their jobs. Dissent at Y 63-64. The di ssent
finds | egal support for this positionbecausel TTretainedthe ability
to shut down the whol e operation at any tine, and its failure to do
so constituted consideration for the nodification. Di ssent at  63.
Furt her considerationis foundinthe fact that the Denasse enpl oyees
di d not exercisetheir right toquit. Dissent at {1 64. W are unable
toagreewiththis viewof the enpl oynent relationship. Thelllinois
Suprene Court answered a simlar argunment in words we believe are
applicable to the dissent:

[We are unabl e to conclude that consideration

exi sts that woul d justify our enforcenent of the

nmodi fi cati on agai nst exi sti ng enpl oyees. Because

t he def endant was seeking to reduce the rights

enjoyed by the plaintiffs under the enployee

handbook, it was the defendant, and not the

plaintiffs, who would properly be required to

provi de consi deration for the nodification. But

In adding the disclainer to the handbook, the

def endant provided nothing of value to the

plaintiffs and did not itself incur any

di sadvantage. Infact, the opposite occurred: the

plaintiffs suffered a detrinent —the |oss of
rights previously granted to themby t he handbook
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—whil e the defendant gained a correspondi ng
benefit.

For these reasons, we agree with the
plaintiffs that, after an enployer s
contractually bound to the provisions of an
enpl oyee handbook, unilateral nodificationof its
terme by the enployer to an enployee's
di sadvant age fails for | ack of
consideration. . . . Applying well-established
Erinciples of contract |aw, these courts have

el d that nodifications to terns and provi sions
of enpl oyee handbooks cannot apply to existing
enpl oyees in the absence of consideration.
Mor eover, these cases have held that the
requi site consideration for anodificationthat
woul d operate to an enpl oyee' s di sadvantage i s
not supplied sinply by the enpl oyee's conti nued
work for the enployer. That is to say, in
addition to an offer and acceptance,
consi deration nust be found el sewhere, .

* * %

If, as [the enployer] argues, [the
enpl oyees' ] conti nued wor k anounts t 0 accept ance
and consideration for the 'l oss' of their right
under the econom c-separation policy, then the
only way [the enployees] could preserve and
enforce their contractual rights woul d have been
toquit working after [the enEoner] unilaterally
i ssued the disclainer. This woul d make the
prom se by [the enployer] not to term nate
except under the terns of the econom c-separation
policy, illusory. The illusion (and the iron%)
I's apparent: To preserve their right under the
econom c-separation policy the [ enpl oyees] woul d
be forced to quit.

Doyle, 708 N.E.2d at ____, 1999 W. 77557 at *4-*6 (quoting Doyl e, 682
N.E. 2d at 68) (citations omtted).

134 O course, nothing in the agreenent deprived ITT of the
privilege of going out of business, nmerging wth another conpany,
shutting down its factory, or taking any other action not addressed
in the contract. But failure to do what is permtted is not
consi deration unl ess such forbearance i s bargai ned for. See RESTATEMENT
8§ 71(1), (2), andcnts. b and a (substituted contract nust be accept ed

by the obligee before it replaces the provisions of the origina
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contract). W believe it is even nore unrealistic to find
consideration in whatever detrinment | TT may suffer because, as the
Martone dissent inplies, its unilateral nodification may cause
declining norale in the work place. See Martone dissent at 9§ 86.
The Demasse enpl oyees' unhappi ness on learning that |ITT woul d not
performits prom se was certainly to be expected, but it did not
provi de considerationto transformITT s anticipatory breach into a
valid agreenent to nodify. See RESTATEMENT 88 71 and 73.

135 As a second rational e supporting I TT s ri ght of unil ateral
anmendnent, t he di ssent suggests an “express rejectionof strict rules
of contract nodification.” Dissent at § 74. This argunent is based

on the I anguage found in In re Certified Question/Bankey v. Storer

Br oadcasting Co.’” and is described by the di ssent and a conment at or

as an “admnistrative law nodel.” D ssent at { 75 (quoting HeNRY H.
PERRI TT, JR., EWMPLOYEE DiSM SSAL LAW& PRACTICE § 4.44 (3d ed. 1992)). W
do not believe the analogy is apt. Wen a prom se is contractual,
its enforceability shoul d be determ ned under the | aw of contracts.
We do not agree that a party to a contract containing a termthat
proves to be i nconveni ent, uneconom c, or unpl easant shoul d have t he
right, like an admnistrative agency, “to change the rules
prospectively through proper procedures.” Dissent at I 75 (quoting
PERRITT, supra 8 4.44). According to Bankey, unilateral contract
nodi fication is achi eved by sinply publishing a new handbook wi th an
additional clause stating that the contract has been changed. See
Bankey, 443 N.W2d at 121. W do not believe contract | awrecogni zes

such a right.

7443 N.W2d 112 (M ch. 1989).

22



136 Next, the di ssent woul d recognize I TT's “unil ateral right
to change” a contract termas a matter of “equity and pragmatic

reason,” citing a nunber of cases, including Bedow and Bankey, that

purport tojustify avariety of unilateral enpl oyer nodificati ons when
made in good faith in pursuit of |egitimate business objectives.

Dissent at 78 (quoting Bankey and citing Wolley v. Hoffnann-

LaRoche, I nc., 491 A 2d 1257 (N.J. 1985)). Accepting, arguendo, that

| TT was operating in good faith and in pursuit of its legitimte
busi ness obj ectives i n nodi fyi ng t he handbook, we nevert hel ess concl ude
that contract | aw does not give I TT the right to do so unilaterally.
Wolley, infact, rejects the approach | ater taken by Bankey and does
not support the dissent. See Woll ey, 491 A 2d at 1267. Sel f-interest
may certainly provide a party with a | egitinmate business reason to
request assent to a contract change, but the |l aw has never before
permtted unil ateral change or excused non- perfornmance of a contract
on such a ground. ld. at 1269-71. Nor, we believe, would ITT
recogni ze that its enpl oyees have such a unilateral right.

137 The di ssent suggests certainlegitinmte businessinterests
t hat woul d provi de an enpl oyer with legal justificationtounilaterally
anend an enpl oynent contract. See dissent at  83. \Wile such
concerns may be l egitimate, they donot legally justify an enployer's
di sregard of its other contractual obligations. For exanple, economc
hardshi p may force an enpl oyer to reduce its work force, although the
enpl oyer may desire to keep its nost productive enpl oyees and term nate
the |east productive ten percent. Even if the enployees to be
term nated have a contract limtingthe enployer’stermnationrights
to situations when t he enpl oyer has good cause, sone cases recogni ze

that the enpl oyer may be entitled to elimnate the | east productive
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w thout regard to seniority. See, e.g., Soderlun, 944 P.2d at 619
(citing cases hol di ng that econom ¢ hardshi p constitutes good cause
to term nate enpl oyee). When the enpl oyees to be term nated have a
contract that includes a reverse seniority provision, however, the
enpl oyer can still elimnate ten percent of the work force as |ong
as it does so in conpliance with the provision binding it to first
elimnate the | ast enpl oyees hired. Those who argue that this is not
the nost cost-efficient nethod to determ ne which enpl oyees should
be retai ned nust keep in mnd that the enpl oyer chose to offer the
reverse seniority policy, and that those who nmake contracts nust
perform Thus we sinply disagree with the cases the dissent cites
for the legitimte business interests theory. See dissent at § 83.
138 Finally, the dissent is correct that Leikvold holds that
a handbook statenent or promise will not be considered contractua
in nature if an adequate disclainmer is made. See dissent at Y 83.
But the facts hypot hecated to us i ndi cat e no di scl ai rer was nade bef ore
the contract of enploynent, that the | ayoff provi sion becane part of
t he enpl oynent contract, andthat | TT thereafter unilaterally attenpted
to change the prom se. Leikvold does not say that the di sclai ner can
be ef fective when publ i shed after the contract has been nmade. Neit her
Lei kvol d nor any of our cases have hel d or stated, evenin dicta, that
such provi sions may be inserted ex post facto, as it were, to change
exi sting contractual provisions. The principle is well stated in
Wolley and, we believe, answers the contention that enforcing
contractual promses will nean t he deat h of handbooks. Martone di ssent
at 1 86.
Qur opinion need not nmake enployers
reluctant to prepare and distribute conpanY
pol i cy manual s. Such manual s can be very hel pfu
tools in |abor relations, . . . and we would

regret it if the consequence of this decision
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were that the constructive aspects of these
manual s were in any way di m ni shed. W do not
believe that they . . . should be di m ni shed as
a result of this opinion.

All that this opinion requires of an
enpl oyer isthat it befair. It would be unfair
to allow an enployer to distribute a policy
manual that nakes the workforce believe that
certain prom ses have been nade and then to al | ow
t he enpl oyer to renege on those prom ses. Wat
i s sought hereis basic honesty: if the enpl oyer,
f or what ever reason, does not want the manual to
be capabl e of being construed by the court as a
bi ndi ng contract, there aresinplewaystoattain
t hat goal . All that need be done is the
inclusion in a very promnent position of an
appropriate statenent that there is no prom se
of any kind by the enployer contained in the
manual ; that regardl ess of what the manual says
or provides, the enployer prom ses nothing and
remains free to change wages and all other
wor ki ng conditions w thout having to consult
anyone and wi t hout anyone's agreenent;

491 A 2d at 1271 (enphasi s added); see al so Doyle, 708 N.E. 2d at
1999 W 77557 at *5.

139 The di ssent attenpts to reach concl usi ons about what the
parties intended at the time they made the contract of enpl oynent.
But what each party i nt ended depends on what represent ati ons were nmade
i n the handbooks, what nmay have been said in the hiring process, and
how each understood the bargain. W have no record fromwhich to
determ ne any of this, and our case | awi ndi cates such questions are
ordinarily questions of fact. The district judge denied sumary
j udgnment because the nature of the bargain between the parties was
a question of fact. Respectfully, we believe the dissenters err in

attenpting to decide these issues as if they were questions of | aw.
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E. Justice Martone's dissent

140 The subst anti ve portion of Justice Martone's di ssent is based
on Bankey, together with his views of the nature of the prom se and
the future of handbooks. For the reasons previously set forth, we
di sagree. W also refuse to foll ow Bankey's rational e or nodel
141 In footnote 1 to his dissent, Justice Martone raises a
guestion about the nethod foll owed to hear and decide this case. He
notes that we did not reschedul e oral argunent after Justice Moeller
retired and his successor had been appointed. 1d. (citing and quoting

Hazi ne v. Montqgonery Elevator Co., 176 Ariz. 340, 344-45, 861 P.2d

625, 629-30 (1993)). H s comments needlessly raise a question of
institutional practice, if not integrity, and thus require that we
address the matter even though it was not raised and is not before
the court.

142 Hazi ne' s procedural adviceis inapplicable here because of
an inportant factual difference. Qur comments in Hazi ne were addr essed
to the situation the court faced in Bryant v. Continental Conveyor

& Equi pnent Co., 156 Ariz. 193, 751 P.2d 509 (1988). Justice Hays

had retired when Bryant was argued, and the process of filling the
vacancy was under way. It was in that context that Justice Meller,
witing for the Hazine court, noted:

Bryant was argued whil e a vacancy on the court
was i n the process of being filled. Avisiting
judge was called in and the case was deci ded on
a3to2basis, withthe permanent nenbers of the
court splitting 2 to 2. Bryant was therefore
suspect authority fromthe nonent it was i ssued,
particularly given the preexisting Boswell [v.
Phoeni x Newspapers, Inc., 152 Ariz. 9, 730 P. 2d
186 (1986)] opinion. Inretrospect it woul d have
been advi sabl e, when it becane known that a split
inacourt intransition was occurring, to del ay
argunment, or to have reargunent.
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In the recent past, this court has, when

confronted with a 2 to 2 split by permanent

menbers of the court, declined to render a

decision . . . [citing cases].
Hazine, 176 Ariz. at 344-45, 861 P.2d at 629-30.
143 Thi s case, on the ot her hand, was ar gued on Cct ober 23, 1997,
and atentative di spositionreached and assi gnnent of the opi ni on nade,
as usual , at conference shortly after argunent. At that tine, Justice
Moel | er was a regul arly appoi nted, permanent nenber of the court.
Al though final decision and filing of this opinion occurred after
Justice Meller's retirenment on January 31, 1998, his participation
conforms tothe court's regul ar practice both before and after Hazi ne.
144 In fact, Justice Moeller participated, w thout objection
or comment, in twenty-two other cases in which the sane practice was

foll owed, anong themState v. G eene, a capital case in which Justice

Martone wote the court's opinion affirmng the death penalty and
Justice Moell er made the three-justice majority. 192 Ariz. 431, 957
P.2d 106 (1998).

QUESTI ON 2
145 The second certified question turns on whet her the Denasse
enpl oyees fail ed to exhaust the grievance procedure outlined in the
enpl oyee handbook before they filed suit. Due to the lack of a
conpl ete series of | TT' s handbooks, it is difficult to determ ne when
t he provi si on was added to t he handbook. As of the 1989 version, the
conpl ai nt procedure read as foll ows:

|f you have a personal problem that is work
related, or if you feel a policy, rule, or
procedure in this handbook has not been fairly
adm ni stered i n your particul ar case, you [ sic]
first stepis to discuss it frankly with your
supervi sor. Your supervisor is the nost
i mportant person to you and your success on your
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j ob.

| f, after an open di scussi on wi th your supervi sor

concerni ng your problem you are not satisfied,

| TT Cannon has an open door policy that gives you
the freedomto take your problem to the next

| evel of managenent within your departnment. |f

you are still not satisfied, you nmay al so cont act

a representative of the Personnel Departnent.

Renmenber, your first stepisto take the problem
to your supervisor.

If this informal procedure is not satisfactory
in resolving your problemin relations to the
adm ni stration of apolicy, ruleor procedurein
this handbook, you nmay take the option of
submtting a formal conplaint. The formal
conpl ai nt must beinwiting and submttedtothe
Personnel Departnment within five (5) workings
[sic] days of the occurrence of the facts
concerning the conplaint. The witten conplaint
st at enent nust i ncl ude t he nanes of two enpl oyees
selected from the departnent in which the
conpl aint occurred. These two enpl oyees wl|
serve on a conplaint commttee along wwth two
ot her nenbers sel ect ed by nanagenent to serve on
the same commttee. The conplaint wll then be
reviewed by these four persons.

If the commttee fails to reach a mpjority

deci si on, the conplaint may be submtted to the

Di vi sion CGeneral Manager for final resol ution.

Further details concerningthis procedure can be

obt ai ned fromyour supervisor. Adirect |ine of

conmmuni cati on between you and your supervisor

w Il usually resol ve any work rel at ed probl ens.
| TT Cannon Handbook for Hourly Enpl oyees 1989, Appellant’s Brief,
Appendi x V, at 24.
146 When t he Denasse enpl oyees filed their breach of contract
claimin federal court, ITT counterclained that the renedy for any
gri evance nust be pursued via I TT' s conpl ai nt procedure. Mbreover,
| TT asserted this was an exclusive renedy, barring the Demasse
enpl oyees fromfiling suit even after their termnation. |TT argues

t hat the Denasse enpl oyees cannot sue wi thout first exhausting the

handbook gri evance procedures, citing both Mdses v. Phel ps Dodge Corp.,
818 F. Supp. 1287 (D. Ariz. 1993), and Thomas v. Garrett Corp., 744
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F. Supp. 199 (D. Ariz. 1989). W answer the question onthe assunption
that the quoted conplaint procedure was a part of the Demasse
enpl oyees’ contract.

147 We do not find hel pful the two cases on which ITT relies.
I n Thomas, the primary i ssue was whet her an enpl oyee handbook wth
a cl ear and conspi cuous di scl ai ner created an i nplied-in-fact contract
bet ween t he enpl oyer and its enpl oyees. 744 F. Supp. at 200. The j udge
found that due to the clarity and conspi cuousness of the discl ai ner,
an inplied-in-fact contract had not been created. At the end of the
decision, the judge said that even if the handbook had created a
contract, that contract i ncluded aninternal grievance procedure that
had t o be exhaust ed before bringing suit. 1d. at 202. Because Thonas
does not provide the text of the procedure, we do not knowits terns
and whet her it extended to conpl ai nts regardi ng enpl oyee term nati on.
148 In Mbses, the court held that an enpl oyee was barred from
filing suit by the express terns of the gri evance procedure provi ded
in the enpl oyees’ handbook. 818 F. Supp. at 1291. The enpl oyee
contended t hat the procedure was perm ssive, not mandatory, and she
was therefore not required to exhaust it. Id. at 1290. The judge
found, however, that the explicit text of the grievance procedure
provi ded ot herwi se. Id. at 1291. Specifically, the provision read
that the procedures “set forth in this Enpl oyee Handbook constitute
t he sol e and excl usive procedure for the processing and resol ution
of any controversy, conpl ai nt, m sunderstandi ng or di spute that may
ari se concerni ng any aspect of your enpl oynent or term nati on of your
enploynent.” Id. at 1290-91. The court found the | anguage was cl ear
and unanbi guous and thus controlled the enpl oyee’ s renedy.

149 The conpl ai nt procedure in | TT s handbook i s nuch di fferent
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fromthe provisionin Mses. |TT s conpl aint procedure first directs
that if an enpl oyee has “a problemthat is work related, or if you
feel a policy, rule or procedure in this handbook has been unfairly
adm nistered in your particul ar case, your first stepis to discuss
it frankly with your supervisor. Your supervisor is the nost inportant
person to you and your success on the job.” |ITT argues that the
Demasse enpl oyees should have utilized this procedure. But once
term nated, an enployee no |onger has a supervisor. Thus the

desi gnat ed conpl ai nt avenue is cut off. See Dutrisac v. Caterpillar

Tractor Co., 749 F.2d 1270, 1274 (9th Cr. 1983) (to bring suit,
enpl oyee nust first either exhaust the contractual grievance procedure
or prove he was prevented from exhausting that procedure).
Addi tional ly, the remai nder of the grievance procedure provi des t hat
“if you are not satisfied, |ITT Cannon gives you the freedomto take
your problemto the next | evel of managenent”; if still unsatisfied,
“you nay contact a representative of the Personnel Departnent.” And

if theinformal procedureis not satisfactory, “you may t ake t he opti on

of submtting a formal conplaint.” Finally, enployees are rem nded
t hat direct communi cationw th supervisors will “usually resol ve work
rel ated problens.” Nowhere does ITT's provision state that it is

ei t her an excl usi ve renmedy or applies to breach of contract term nation
grievances. Thus, unlike the provision in Mses, |ITT s handbook
provision is permssive, not mnmandatory, and only contenpl ates
resolution of work-related, not term nation-related, grievances.

150 We concl ude that failureto exhaust the grievance procedure
does not preclude aterm nated enpl oyee fromfiling suit. Therefore
we need not address here whet her a provi sion that provi des an excl usi ve

remedy would validly preclude a term nated enployee fromfiling a
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breach of contract claim

CONCLUSI ON
151 We answer the questions certified as foll ows:

Question 1. An enpl oyer cannot unilaterally nodify and t hus
negate the effect of inplied-in-fact contractual terns by subsequently
publ i shi ng a handbook permtting unil ateral nodification or rescission.
Modi fication of the terns of inplied-in-fact contracts are governed
by traditional contract |aw principles, which require assent and
considerationtothe offer of nodification. Continued enploynent al one
will not suffice. Because the question certified posits that the
Demasse enpl oyees have a contract termprovidi ng theml ayoff seniority
rights, ITT could not unilaterally change the handbook policy to
rescind or reserve the right to rescind those provisions.

Question 2: |ITT s conpl aint procedure does not provide
either that it is an exclusiverenedy or that it appliestotermnation
grievances; therefore, the Denasse enpl oyees were not required to
exhaust the conpl ai nt procedure before bringing an action for breach

of contract.

STANLEY G FELDVAN, Justice

CONCURRI NG

THOVAS A, ZLAKET, Chief Justice

JAMVES MCELLER, Justice (Retired)
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JONES, Vi ce Chief Justice, concurringinpart and dissentingin part:
152 | concur inthe majority’ s response to certified question
No. 2. | also concur in that section of the majority opiniontitled
“Justice Martone’ s Dissent,” dealingwth a procedural matter wholly
unrel ated to the substantive issues in this case.

153 | respectful ly dissent fromthat part of the najority opinion
responding to certified question No. 1. The response underm nes
legitimate enployer expectations in a renarkable departure from
traditional at-will enploynment principles. It transforns the
conventi onal enpl oyer-enpl oyee contract fromone that is unil ateral
(performance of an act in exchange for a prom se to pay) to one that
is bilateral (a prom se for a prom se). The decisionis unsupported
by Arizona precedent and unwarranted as a matter of | aw.

154 The majority exacts fromthe certified questionthe prem se
t hat the enpl oynent rel ati onshi p between t he Denasse plaintiffs and
ITT is “no longer at-wll.” | disagree. A single contract termin
a policy manual may, while it exi sts, becone an enforceabl e condition
of enployment, but it does not alter the essential character of the
relationship. Innyview, |ITT, asthe party unilaterally responsible
for inserting it into the manual may, on reasonabl e noti ce, exercise
an equal right to renove it.

155 For purposes of this discussion, it is assunedthereverse-
seniority layoff provision becane part of the “enpl oynent contract”
years earlier when ITTinitially placedit into the policy manual and
that it remained a part of the “contract” as long as it remained a
part of the manual. The sinple question put to us is whether |ITT may
unilaterally bring about its renoval and thereafter be free of any

prospective reverse-seniority obligation in the event of a | ayoff.
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That question does not catapult the case beyond the reach of at-wl|
enpl oynment pri nci pl es.

156 | n accordance with the doctrine of Leikvold v. Vall ey Vi ew

Community Hospital, 141 Ariz. 544, 688 P.2d 170 (1984), I TT added a

contract disclainmer toits 1989 handbook: “[ N] ot hi ng cont ai ned herein
shal | be construed as a guarantee of continued enploynment.” 1In the
sanme handbook, | TT expressly reserved “the right to anmend, nodify,
or cancel this handbook, as well as any or all of the various policies,
rules, procedures, and prograns outlined within it.” Each of the
Demasse plaintiffs signed a certification acknow edgi ng that the new
policy had been received and revi ened.

157 The “at-wi I |7 status of the Denasse-|TT contract both before
and after the 1989 anendnents is confirned by at | east two factors:
(1) the contract was al ways one of indefinite duration, and (2) the
Demasse enpl oyees had the absolute right to quit at any tine.

158 In Wagner v. City of dobe, 150 Ariz. 82, 722 P.2d 250

(1986), we determned that “[e]very enploynent contract for an
indefinite termis presuned to be termnable at will.” Wgner, 150
Ariz. at 84, 722 P. 2d at 252; see al so Wgenseller v. Scottsdal e Meni |
Hosp., 147 Ariz. 370, 374, 710 P.2d 1025, 1029 (1985) (defining an

at-wi Il enpl oyee as “one hired wi thout specific contractual terni).
We further declared that an enployee’s ability to “quit at any tine”
was a central aspect of at-will enploynent. See Wagner, 150 Ari z.
at 85, 722 P.2d at 253. The at-wi |l relationship may, of course, be
replaced by an inplied-in-fact contract, but this occurs only when
there is “proof of an inplied-in-fact prom se of enploynent for a

specific duration.” Wagenseller, 147 Ariz. at 376, 710 P.2d at 1031.

Here, no durational conponent ever attachedto I TT' s reverse-seniority

| ayof f provi sionor to any ot her aspect of the enpl oynent rel ati onshi p,
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and | TT always afforded its enployees the unrestricted right to
term nate at any time. Accordingly, | viewthe enpl oynent arrangenent
between the Denmasse plaintiffs and ITT as a continuing, at-wll
rel ati onship.

159 The right toquit inoppositionto changed policies, despite
the mpjority’'s view, is properly characterized as aright. It is an
i nherent feature of at-w || enploynent. The WAashi ngt on Suprene Court
forcefully made this point in Thonpson v. St. Reqgis Paper Co., 685
P.2d 1081 (Wash. 1984).

Wen the enploynent relationship is not evidenced by a
wittencontract andisindefiniteinduration, the parties
have entered into a contract whereby the enployer is
essentially obligatedtoonly Fay t he enpl oyee f or any work
performed. Inthis contractual rel ationship, the enpl oyer
exerci ses substantial control over both the working
rel ati onship and his enpl oyees by retaining i ndependent
control of the work rel ationship. Thus, the enpl oyer can
define the work relationshinp. Once an enpl oyer takes
action, for whatever reasons, an enpl oyee nust either accept
t hose changes, quit, or be di scharged. Because t he enpl oyer
retains this control over the enploynent relationship,
uni |l ateral acts of the enpl oyer are bindingonits enpl oyees
and both parties should understand this rule.

ld. at 1087 (enphasi s added).

160 I n WAgner, this court explained the relationship:
Enpl oynment contracts, particularly those which would be
considered at-wi I |, are the best and nost typi cal exanpl es
of unilateral contracts. Unlike a bilateral contract, a
unilateral contract does not require nmutuality of
obligation; but there is sufficient consideration in the

formof services rendered. This is true despite the fact
that the enployee may quit at any tine.

Id., 150 Ariz. at 85, 722 P.2d at 253 (citing 1A A Corbin, Corbin
on Contracts 8 152, at 13-14 (1963) (citation omtted) (enphasis
added) .

161 Wagner contenplates that nodification of the at-wll
relationship typically occurs through distribution of an enpl oyee

handbook, just as ITT anticipated in the instant case:
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Because the at-will enploynent relationship is
contractual, it can be nodified by the parties at any tine
just as other contracts can be nodified.

One wi del y accept ed neans of nodi fying the at-wi |l contract

i s use or publicationof personnel manual s, gui des, or rul es

by enpl oyers. An enpl oyer’ s represen-tations containedin

a personnel manual “can becone terns of the enpl oynent

contract and limt an enployer’s ability to di scharge his

or her enpl oyees,” even t hough t he personnel policies were

not bargained for at the tine of hiring.
|d. at 85-86, 722 P.2d at 253-54 (citation omtted) (enphasis added).
We t hus declared explicitly that enpl oyers have authority to nodify
at-wi |l contracts and are bound by terns added after the enpl oynent
relati onshi p has begun.
162 The corollary, however, is also true: just as enployers
are bound currently by the terns of existing policy manual s, enpl oyees
must be bound prospectively by anendnents to t he manual, even t hough
a particul ar anendnent was not bargained for at the point of hire.

Hogue v. Cecil I. WAl ker Machinery Co., 431 S.E. 2d 687, 691 (W Va.

1993); Inre Certified Question (Bankey) v. Storer Broadcasting Co.,
443 N. W 2d 112, 120 (M ch. 1989); Pine River State Bank v. Mettille,
333 N W2d 622, 626-27 (Mnn. 1983). Wen ITT nodified its policy

manual in 1989 by adding the contract disclainmer and the power to
amend, and of fered conti nui ng enpl oynent t o enpl oyees havi ng r ecei ved
noti ce and havi ng si gned t he acknow edgnent, t he enpl oyees effectively
gave their acceptance to the anendnent by continuing to work

Moreover, in 1993, when | TT revised its |l ayoff policy, the enpl oyees

had known for four years that such change coul d occur.?

! Courts are virtually universal in accepting the precept that
an enployer is entitled, unilaterally, to nodify handbook terns.
See, e.g., Ryan v. Dan’s Food Stores, Inc., 972 P.2d 395, 401 (Utah
1998) (continued work wi t h knowl edge of changed enpl oynent condi ti ons
renders previous, contradictory handbook provi sions i napplicable);
Johnston v. Panhandl e Coop. Ass’'n, 408 N.W2d 261, 266 (Neb. 1987)
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163 The majority overl ooks another point. Just as at-wll
enpl oyees are unilaterally free to quit at any tine, enployers may
be unilaterally forced by econom c circunstance to curtail or shut
down an oper ati on, sonet hi ng enpl oyers have t he absol ute ri ght to do.
When the enpl oyer chooses in good faith, in pursuit of legitimte
busi ness obj ecti ves, to elimnate an enpl oyee policy as an alternative
to curtail nment or total shutdown, there has been forbearance by the
enpl oyer. Such forbearance constitutes a benefit to the enpl oyee in
the form of an offer of continuing enploynent. The enpl oyer who
provi des conti nui ng enpl oynent, al beit under newl y nodi fi ed contract
terms, also provides consideration to support the anmended policy
manual .

164 Such is the nature of the at-will contract; consideration
is found in the enployer’s offer of continuing enploynent, and the
enpl oyee accepts the of fer by his conti nued performance. Wagner, 150
Ariz. at 85, 722 P.2d at 253. Under the unil ateral theory, continui ng
performance by the enpl oyee at a job that the enpl oyer continues to
offer, subject to nodified terns, manifests acceptance of the new

terns. Seeid.; Pine Rver, 333 NW2d at 626-27; see al so Matti son

(“[Where an at-wi I | enpl oyee retains enpl oynent wi th know edge of
new or changed condi ti ons, the new or changed condi ti ons may becone
a contractual obligation. The enployee s retention of enploynent
constitutes acceptance of the offer of a unilateral contract; by
continuing to stay on the job, although free to | eave, the enpl oyee
suppl i es the necessary considerationfor theoffer.”); Cook v. Heck’s
Inc., 342 S. E. 2d 453, 459 (W Va. 1986) (“We agree wth those courts
t hat have found val uabl e consideration in the continued | abor of
wor ker s who have i n the past foregone their right toquit at any tine.
We concl ude that a prom se of job security contained in an enpl oyee
handbook di stri buted by an enpl oyer to its enpl oyees constitutes an
offer for aunilateral contract; and an enpl oyee’ s conti nui ng t o worKk,
whi l e under no obligation to do so, constitutes an acceptance and
sufficient consideration to nmake the enpl oyer’s prom se bi ndi ng and
enforceable.”); see also Thomas G Fi scher, Annotation, Sufficiency
of Notice of Modificationin Terns of Conpensation of At-W I | Enpl oyee
Who Conti nues Perfornmance to Bi nd Enpl oyee, 69 A. L. R 4th 1145 (1989).

36



v. Johnston, 152 Ariz. 109, 112-13, 730 P.2d 286, 289-90 (App. 1986)

(conti nued enpl oynment i s sufficient considerationfor the nodification
of an at-will enploynment contract by anmendnent added subsequent to
the date of hire).

165 The majority i nposes a bilateral principle onthe at-wll
rel ationship by holdingthat inorder for ITTtoelimnatethereverse-
seniority layoff policy, sone formof newconsideration, in addition
to an offer of continuing enploynent, is necessary to support each
i ndi vi dual enpl oyee’ s assent to the anended manual. The majority’s
approach effectively mandates that ITT, in order to free itself of
futurereverse-seniority obligations, woul d be requiredto give awage
i ncrease, aone-tinme bonus, or sone ot her newbenefit to the enpl oyees
with the explicit understandingthat such benefit was gi ven i n exchange
for the anendnent to the policy manual. This becones artificial
because it is foreignto the unilateral at-will relationship and, as
a practical matter, it | eaves the enpl oyer unable, at |east in part,
to manage its business. | disagree wth the proposition that “new
consideration is necessary.

166 The majority further asserts that ITT's exercise of the
uni |l ateral right to anmend t he handbook renders t he enpl oyer’ s ori gi nal
reverse-seniority promse illusory. Once again, | disagree. An
illusory promse is one which by its own terns nmakes performance
optional with the prom sor whatever may happen, or whatever course
of conduct he may pursue. 17A Am Jur. 2d Contracts 8 3 at 27 (1991).
The reverse-seniority prom se was not illusory because it was not
optional with ITT as long as it renmained a part of ITT s handbook
policy. Duringthe years of its existence, it was fully enforceable.
Mor eover, the prom se was genui ne because it was applicable to all

| TT enpl oyees, not nerely a select few Leikvold, 141 Ariz. at 548,
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688 P.2d at 174.

167 The same notion applies, of course, to any prom se given
inaunilateral relationship. It remains in full force until it is
w t hdrawn or anmended. |[|f the ITT prom se of reverse-seniority were
illusory, so also would every unil ateral prom se becone illusory on
the basis that such prom se could be w thdrawn or anended.

168 The majority opinion produces the net result that the
reverse-seniority layoff policy, as a permanent termof the “enpl oynent
contract” with respect to any enpl oyee who at any tine wor ked under
it, gains parity wwth a negotiated coll ective bargai ning agreenent
having a definite term usually three years. Infact, thelITT policy
woul d have force and effect even greater than a col |l ective agreenent
because its existence, as to the Denmasse plaintiffs and others
simlarly situated, becones perpetual. Thisresult grants preferenti al
treatment to every enpl oyee who worked under the policy but denies
such treatnent to enployees hired after its renoval. A collective
bargaining agreenent is bilateral, and to inpose a bilateral
relationship onsinple at-will enploynent is, inny view, an attenpt
to place a square peg in around hole. Inevitably, this wll inpair
essential managerial flexibilityinthe wrkplace. It will al so cause
undue deterioration of traditional at-will principles.

169 Two decisions cited by the Nnth Grcuit inthecertification
order, both fromArizona, appropriately apply the foregoi ng princi pl es.

I n Chanbers v. Valley National Bank, 721 F. Supp. 1128 (D. Ariz. 1988),

an enployee, termnated w thout cause after sixteen years of
enpl oynent, all eged breach of contract by the defendant bank. The
manual in effect at the tinme of termnation defined plaintiff’s
enpl oynent as “at-will.” The enpl oyee argued t hat t he bank was barred

fromunilateral ly changi ng a policy of “for cause” term nati on because
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the at-w Il disclainer did not appear in previous versions of the
enpl oynent handbook. The court di sagreed:

The inclusion of the disclainmer in the 1985 publications
may best be considered an offer of a nodification to a
uni | ateral contract of enpl oynent, which plaintiff accepted
by conti nui ng her enpl oynent with defendant. Although an
“enpl oyer S contractual ly bound to observe
. . . [published] policies until they are nodified or
withdrawn,” he is free to nodify his personnel policies
prospectively.

Chanbers, 721 F. Supp. at 1131-32 (enphasis added).
170 Simlarly, Bedowv. Valley National Bank, 51 ER Cases 1678

(D. Ariz. 1988), holds:

[Al]s amatter of basic contract | aw, each successi ve version
of defendant’s personnel policy nmanual nodifies and
supersedes prior issued versions. Courts in other
jurisdictions have specifically so held, while courts in
Arizona haveinplicitly donesoasinMttisonv. Johnston,
152 Ariz. 109, 730 P.2d 286 (App. 1986) where the court
rul ed that continued enploynment constituted sufficient
consideration to enforce a new term or provision of
enploynment in an “at will” enploynent relationship.

Bedow, 5 I ER Cases at 1680 (enphasis added).

171 Leikvold itself is not to the contrary.

[ Pl ersonnel manual s can becone part of enpl oynent contracts.

Whet her any particular personnel manual nodifies any

particul ar enpl oynent-at-w || rel ationship and becones part

of the particul ar enpl oynent contract i s a questi on of fact.
Lei kvold, 141 Ariz. at 548, 688 P.2d at 174. These cases identify
the at-will relationship as contractual and hold that a handbook is
subj ect to unilateral change and can thus nodify that rel ati onshi p.
Conversely, the mpjority roots its analysis in the erroneous notion
that asinglecontract term-- | ayoff by reverse-seniority -- supplants
the at-will rel ationship wheninfact the renoval of one termof that

relationshipis all that was i ntended. Neither Lei kvol d, Wagner, nor

Wagensel | er supports such a departure from established | aw

172 Courts have adopted various |egal theories upholding the
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at-will relationshipinasimlar context. Some have theorized that
di stribution of an anmended enpl oyee handbook constitutes an offer “to

replace” the existing contract wwth a newcontract. In Leev. Sperry

Corp., 678 F. Supp. 1415 (D. M nn. 1987), a M nnesota district court
applied Pine River principles and concluded that distribution of a
new handbook negated the existence of a former inplied contractual

| ayof f term

“[Aln original enploynent contract may be nodified or
replaced by a subsequent wunilateral contract. The
enpl oyee’ s retenti on of enpl oynent constitutes acceptance
of the offer of aunilateral contract; by continuingto stay
on the job, although free to | eave, the enpl oyee supplies
t he necessary consideration for the offer.” Although Pine
Ri ver dealt directlywththetransfor-mationfromat-wll
enpl oynent t o enpl oynent based on uni |l ateral contract, the
principle seens equally applicable to the opposite
transformation. Here, plaintiff worked for over three years
after receiving the handbook wi th t he enpl oynent contract
disclainmer. During that tine, he was provided with sal ary
i ncreases and ot her inprovenents in enploynent benefits.

Id. at 1418 (quoting Pine River, 333 N.W2d at 627) (enphasi s added).

The majority opinion in the instant case ignores Pine River’'s

“repl acenent of contract” |anguage, cited in Lee, though this court

cited Pine River approvingly in Wagenseller. See Wagenseller, 147

Ariz. at 381, 710 P.2d at 1036; see also Restatenent (Second) of
Contracts 8 279 & cnt. a (1981) (“A substituted contract i s one that
isitself accepted by the obligeeinsatisfactionof the original duty
and t hereby discharges it. A comon type of substituted contract is
one that contains atermthat isinconsistent wwithatermof anearlier
contract between the parties.”).

173 Moreover, failuretoincludeinafirst-distributed handbook
a provisionreserving the power to nodi fy or anend does not alter the
anal ysis. See Ferrerav. A C. N elsen, 799 P. 2d 458, 460 (Col 0. App.
Ct. 1990); Bankey, 443 N W2d at 120 (“[w e hol d t oday t hat an enpl oyer

may meke changes in a witten [ handbook] policy applicable to its
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entire workforce or to specific classifications w thout having reserved
in advance the right to do so.”).

174 O her courts have uphel d the enployer’s right to amend by
express rejection of strict rules of contract nodification. The
M chi gan Suprene Court adopted this theory, answering a certified
question strikingly simlar to the question presented here and
concl udi ng that an enpl oyer nust have unilateral ability to anend
handbook provi si ons:

In a typical situation, where enploynent is for an
indefinite duration, the unilateral contract franmework
provi des no answer to the question: Wen will the act
bargai ned for by the enployer be fully perfornmed? The
answer to that question depends on the characteri zati on of
the “act” for which the promse is exchanged. If the “act”
issinply aday’'s work (for a day’s wage), then. . . [t]he
enployer’s offer is renewed each day, and each day’s
performance by the enpl oyee constitutes a new accept ance
and a new consi deration. But such a characterization can
be strikingly artificial. Fewenployers and enpl oyees begi n
each day contenplating whether to renew or nodify the
enpl oynent contract in effect at the cl ose of work on the
previ ous day.

The major difficulty [wwth the idea that a “neeting of the
m nds” must occur to alter aninpliedin fact contract] as
aBP!ied_to the question before us is that the contractual
obl i gati on whi ch may not be nodi fi ed wi t hout nutual assent
: coul d have ari sen wi t hout nutual assent . . . . Under
ci rcunst ances where “contractual rights” have ari sen out si de
t he operation of normal contract principles, the application
of strict rules of contractual nodification nmay not be
appropri ate.

Bankey, 443 N.W2d 112, 116 (M ch. 1989) (enphasis added).
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175 One commentator refers to the Bankey approach as an
“adm ni strative | aw nodel”

The enpl oyer, |ike an agency, is bound by its rules, but
al ways remains free to change the rules prospectively
t hrough proper procedures. Agencies have wi de discretion
i n anmendi ng or revoking their regul ati ons, as | ong as t hey
nmeet the requirenents set by admnistrativelawfor i ssuing
themin the first place. But until nodified or revoked,
the regul ati ons nmust be followed by the issuing agency.
This is a good nodel for inplied-in-fact contracts of
enpl oynent security.

The general idea is well accepted in other areas of
| abor and enpl oynent | aw.

Henry H. Perritt, Jr., Enployee Dismissal Law & Practice § 4.44 (3d

ed. 1992) (citations omtted).

176 Inthe case at bar, the majority applies the hypertechnical
approach rejected by the Bankey court. Yet, the concept of prior
notice, central tothe Bankey nodel , was stated i n Dover Copper M ni ng
Co. v. Doenges, 40 Ariz. 349, 357, 12 P. 2d 288, 291-92 (1932) (fi ndi ng

enpl oynent at-wi |l service contracts “are term nabl e at pl easure by
either party, or at nost upon reasonable notice”). Consistent with
Dover, this court statedin Leikvoldthat theat-will rule “is at best

arule of construction.” See Leikvold, 141 Ariz. at 547, 688 P.2d

at 173.
177 Princi pl es of equity and pragmati c reason have al so gover ned
the enpl oyer’s unilateral right to change aninplied-in-fact termin
a handbook. The federal district court, applying Arizona |l awi n Bedow,
correctly asserted that the last-distributed handbook controls
enpl oynent conditions and trunps prior inconsistent handbook terns:
Any ot her concl usi on woul d create chaos for enpl oyers who
woul d have di fferent contracts of enpl oynent for different
enpl oyees dependi ng upon the particul ar personnel nanual
in force when the enpl oyee was hired. Such a result would
effectively discourage enployers from either issuing

enpl oyment manual s or subsequent !y upgradi ng or nodi fyi ng
personnel policies.
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Bedow, 5 I ER Cases at 1680 (enphasis added).

178 M chi gan’ s Bankey decision cited simlar concerns:
Wre we to. . . hold[] that once an enpl oyer adopted

a policy of discharge-for-cause, such a policy coul d never
be changed short of successful renegotiation with each
enpl oyee who worked while the policy was in effect, the
uniformty stressed in Toussai nt woul d be sacrificed. . . .
| f an enpl oyer had anended its handbook fromtine to tine,
as often is the case, the enployer could find itself
obligated in a variety of different ways to any nunber of
di fferent enpl oyees, dependi ng on the nodi fications which
had been adopt ed and t he extent of the work force turnover.
Furthernmore, . . . many enployers would be tied to
anachronistic policies in perpetuity nerely because they
did not have the foresight to anticipate the Court’s
Toussai nt deci si on by expressly reserving at the outset the
right to nmake policy changes.

Bankey, 443 N.W2d at 119-20 (enphasis added). See Wolley v.
Hof f mann- La Roche, Inc., 491 A 2d 1257, 1266 n. 8 (N. J. 1985) (a variety

of unf oreseen busi ness and econom ¢ condi tions that can and do ari se,
requirethe ability to adapt to prospective needs). See al so Fl em ng

v. Borden, Inc., 450 S. E 2d 589, 595 (S.C. 1994) (“[T]he enpl oyer-

enpl oyee rel ationshipis not static. Enployers nust have a nechani sm
whi ch al l ows themto alter the enpl oyee handbook t o neet t he changi ng
needs of both business and enployees.”); Brooks v. Trans Wrld

Airlines, Inc., 574 F. Supp. 805, 810 (D. Col 0. 1983) (“TWA" s concern

that it not be shackledw th awrkforceit is unabletoreduce w thout
fear of wongful discharge litigation is understandable . . . .7);
Ferrera, 799 P.2d at 460 (“It woul d be unreasonabl e to think that an
enpl oyer i ntended to be permanent|y bound by prom ses i n a handbook,
|l eaving it unable to respond flexibly to changing conditions.”).
Al t hough t he rati onal es have di ffered anong t hese opi ni ons, a common

t heme energes -- recognition that an enpl oyer cannot be perpetually
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bound by a handbook promse for which the enployees did not
specifically bargain at the outset of the relationship.?

179 In addition to the error of contract construction, the
maj ority applies inapposite authority to bolster the nost critical
aspect of its reasoning. The opinion cites extensively to Toth v.

Square DCo., 712 F. Supp. 1231 (D.S. C. 1989), a federal case applying

South Carolinalaw. Yet the Suprenme Court of South Carolina squarely
rejected Toth by all ow ng unilateral change in an enpl oynent manual
subj ect to reasonabl e notice by the enployer to the enpl oyees. See

Flem ng v. Borden, Inc., 450 S. E. 2d 589, 595 (1994) (“[We reject the

bil ateral concepts enunciated in Toth.”) (enphasis added).?

180 Thonpson v. Kings Entertai nnent Co., 674 F. Supp. 1194 (E. D.

Va. 1987), alsocited by the majority and referring to Virginia law,
isrejected by the decisioninProgress Printing Co., Inc. v. N chols,

421 S. E. 2d 428 (Va. 1992), where the Suprene Court of Virginia held

t hat an acknow edgnent, si gned by an enpl oyee, superseded and repl aced

ZIncontrast, themajority effectively holds that once the at-will
rel ationshipis nodifiedand supplanted by aninplied-in-fact contract
term that term becones a pernanent obligation, no | onger subject
t o change by uni | ateral noti ce and accept ance mani f est ed by conti nued
work on the part of the work force. The mpjority would require a
fully negotiated elimnation of the inplied-in-fact termw th each
enpl oyee, supﬁort ed by new consideration flowi ng to each enFI oyee.
In support, the majority cites case law fromWom ng and Il1inois.
See Brodi e v. General Chem cal Corp., 934 P. 2d 1263 (Wo. 1997); Doyl e
v. Holy Cross Hosp., 708 N.E.2d 1140 (Ill. 1999); and Robi nson v.
MKinl ey Comm Serv. Inc., 19F. 3d 359 (7th Cr. 1994). Qiteclearly,
t hese cases support the majority position in the instant case. But
they reflect no nore than a mnuscule mnority in a vast sea of cases
Snd_ érgdi tional law to the contrary. | believe they are wongly

eci ded.

_ ®*The Flening decision also noots the majority’s reference to
Bishop Realty & Rentals, Inc. v. Perk, Inc., 355 S.E 2d 298 (S.C
1987), a decision of South Carolina’s appellate court that pre-

cedéd Fl em nqg.
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a provision in an enployee handbook that an enployee could be
di scharged only “for cause.”*

181 Torosyan v. Boehringer | ngel hei mPhar naceuticals, Inc., 662

A.2d 89 (Conn. 1995) is also inapposite. The Torosyan court noted
t hat representati ons were nade specifically to a particul ar enpl oyee
during the job interview that established at the outset a required
nove fromCalifornia to Connecticut and an enpl oynent rel ationship
wher eby t he enpl oyee could be termnated only for cause. The court
under st andably refused to allow the enployer to nodify such terns
t hrough general dissem nation of an enpl oyee handbook. These terns
were specific to the enployee in question and not part of the terns
of enpl oynent applicabl e to enpl oyees generally. The oppositeistrue
in the instant case.

182 Finally, the majority cites to Yeazell v. Copins, 98 Ari z.

109, 402 P. 2d 541 (1965), as principal proof that its opinion “blazes

no new ground.”® Contrary to our facts, Yeazell addressed the

“The majority argues that Progress Printing is “not on point,”
asserting that the court anal yzed two conflicting docunents as a single
contract. | believe the mpjority reads the case incorrectly. The
trial court treated two docunents, a handbook and a | ater-issued
acknow edgnent form as one contract en route to concl uding that the
handbook prom se of witten notice before termnation was still in
force. On appeal, the Suprene Court of Virginiafound the two docu-
ments in conflict, and thus not part of the sanme contract. The court
rul ed the |l ater-issued acknow edgnent erased the prom se of witten
notice found inthe handbook, reversingthetrial court’s |egal hol ding
and its underlying factual conclusion that the two docunents were
part of one contract. This  result cannot be reconcil ed with Thonpson,
a federal diversity case purporting to apply Virginia | aw

*Thr ee ot her cases cited to support the “no ground-bl azi ng” ar gu-
ment -- Angus Med. Co. v. Digital Equip. Corp., 173 Ariz. 159, 840
P.2d 1024 (App. 1992); Nationw de Resources Corp. v. Massabni, 134
Ariz. 557, 658 P.2d 210 (App. 1982); Coronado Co., Inc. v. Jacone’s
Dep’t Store, Inc., 129 Ariz. 137, 629 P.2d 553 (App. 1981) -- do not
deal wth at-will enploynent but instead deal wth nodification of
bil ateral executory contracts, a formof contractual relationship
whi ch does not exist in the instant case by reason of the indefinite
duration of enploynent and t he enpl oyees’ right to quit at any tine.
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legislature’s ability to alter vested pensionterns after enpl oynent
had begun. That issueis vastly different fromthe one presented here.
In Yeazell, we held that |egal vesting of such rights occurs at the
time enpl oynent begins. Seeid. at 115, 402 P. 2d at 545. In contrast,
the Nnth Grcuit observedintheinstant casethat “nothingin Arizona
law. . . would treat rights to layoff in a certain order as a vested

benefit.” See Demassev. ITT Corp., 111 F. 3d 730, 733 (9th Cir. 1997).

Vested rights present a fundanentally different i ssue. See Bankey,
443 N.W2d at 120 n.17 (noting that a unilateral change of vested
rights invol ves adifferent anal ysis than when only nonvested “ri ghts”
are at issue).®

183 The mpjority’s answer to the certified question wll
frustrate the l egiti mate expectati ons of bot h enpl oyers and enpl oyees.
The noti on that one termin an enpl oyee handbook -- areverse-seniority
| ayoff term-- can be perpetually binding as to sone but not all

enpl oyees wi I | effectively underm ne Wagner, Wagensel l er, and Lei kvol d

on whi ch enpl oyers have rel i ed for years. The opi ni on undul y puni shes
| TT and ot her enployers simlarly situated. W saidin Leikvoldthat

enpl oyer s shoul d pl ace contract di scl ai mer | anguage i n t hei r handbooks

® Even in the hi gher stakes real mof vested ri ghts under pension
pl ans, two recent federal circuit courts have rejected the bil ateral
concepts espoused in our majority opinion. See Sprague v. General
Motors Corp., 133 F.3d 388 (6th Gr. 1998) (rejecting the argunent
that GM s handbook created a bil ateral contract, which could not be
unilaterally nodified, that would force GMto pay nedi cal benefits
to enpl oyees after retirenent); Frahmv. The Equitable Life Assurance
Soc’y, 137 F.3d 955 (7th Cir. 1998) (rejecting bilateral contract
argunents and allow ng unilateral change in enployee nedical plan
benefits). Those deci si ons produced a harsher result than that faced
by the Demasse plaintiffs.
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topreservetheat-will relationship. |ITTresponded by i nserting such

| anguage. We should leave it at that.

Charl es E. Jones
Vi ce Chief Justice

MARTONE, Justice, dissenting in part and concurring in part.
184 | disagreewiththemjority s answer tocertified question

No. 1.! The handbook promi se here cannot reasonably be construed as

| agree with the court’s resolution of certified question No.
2. | also note that the court is not foll ow ng the procedure recom
mended i n Hazine v. Montgonery Elevator Co., 176 Ariz. 340, 344-45,
861 P. 2d 625, 629-30 (1993). There, the court recommended t hat when
confronted wwth a 3-2or 2-2split by this court whenit isintransi-
tion, it is the better practice to reargue the case before the new
court. Hazine cited the procedure used in State v. Youngbl ood, 173
Ariz. 502, 844 P.2d 1152 (1993), as an exanpl e of howthe court “has
reschedul ed oral argunents after a new nenber of the court has been
seated” and commended the Youngbl ood practice to our successors.
Hazi ne at 345, 861 P.2d at 630. Contrary to the court’s assertion,
ante, at Y 42, the Hazi ne recommendati on was not [imtedtothe Bryant
setting. Pickingupwherethecourt left off, id., hereis what Hazi ne
sai d:

In the recent past, this court has, at tines, when
confronted wwth a 2-2 split by pernmanent nenbers of the
court, declined to render a decision, see State ex rel.
McDougal |l v. Martone, 174 Ariz. 343, 849 P.2d 1373 (1993)
(one Justice had recused hinsel f), or has reschedul ed oral
argunents after a new nenber of the court has been seat ed,
see State v. Youngbl ood, CR-90-0053-PR (order dated Apri l
3, 1992). W have done this in an attenpt to avoid the
confusionin other areas of thelawsimlar to that engen-
dered by Bryant ininterpreting art. 18, 8 6. See Church,
173 Ariz. at 346, 842 P.2d at 1359 (‘ Since the conposition
of the court changed between the tine t hat Humana Hospi t al
and Bryant were decided, and has changed agai nst since
Bryant, this question may still be an open one.’). The
procedure fol |l oned i n McDougal I and Youngbl ood i s the better
practiceinthoserare instances wherethe court is divided
andintransition. Oninportant i ssuesthat tendtorecur,
we wi || follow such procedures when feasi ble. W commend

47



a promse that runs in favor of the enployee for as long as the
enpl oyee i s enpl oyed or else the unilateral prom se turns out to be
a better deal than a collective bargaining agreenent. |Indeed, it
becones t he functi onal equi val ent of good behavi or tenure under Article
11 of the United States Constitution. That the enpl oyer coul d avoid
this result by sinply laying everyone off (and thus not violate the
seniority provision) shows just howuntenable the majority approach
is. Instead, | believe that the M chi gan Suprene Court was correct
in concluding that the prom se is enforceabl e agai nst the enpl oyer

by an i ndi vi dual enpl oyee, unless and until the enpl oyer changes t he

prom se as to all enployees by changing the handbook. See In re

Certified Question (Bankey), 443 NW 2d 112, 121 (M ch. 1989) ("“An

enployer may . . . unilaterally change a witten di scharge-for-cause
policy to an enpl oynent-at-wil| policy even though the right to nmake
such a change was not expressly reserved fromthe outset.”).

185 Thi s does not make the prom seillusory. An enployer woul d
have to think |l ong and hard about changi ng a val uabl e benefit for
10, 000 enpl oyees just to di sadvant age a si ngl e enpl oyee. And, unl ess
the enployer iswilling to pay that price, the enpl oyee can enforce

the prom se against the enployer, as in Leikvold v. Valley View

Comuni ty Hospital, 141 Ariz. 544, 688 P. 2d 170 (1984), and Wagensel |l er

V. Scottsdale Menorial Hospital, 147 Ariz. 370, 710 P. 2d 1025 (1985),

wher e t he handbook provi si ons had not been revoked before they were

it to our successors as well.
176 Ariz. at 345, 861 P.2d at 630.

My own view is that the choi ce of approach when the court is
divided is not as inportant as the consistent application of any
approach. | takethe court’srefusal tofollowthe Hazi ne recommenda-
tion as a rejection of Hazine's challenge to the validity of this
court’ s opi ni ons based upon who deci des themandwith that | heartily
concur.
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sought to be enforced. Simlarly, the prom se here was not to provide
seniority rights to Demasse for as | ong as he decided to work for ITT,
but was instead a prom se to provide seniority rights to himas an
i ndi vi dual enployee so long as all other ITT enpl oyees were al so
receiving this benefit under the handbook. Demasse’ s power of
accept ance by perfornmance exi sted only as | ong as t he of fer was nmade.
186 Today’ s deci si on goes far beyond Leikvold and

Wagensel ler. Both enpl oyers and enpl oyees will suffer fromit. It

w Il create havoc with enpl oyer-enpl oyee relations. For exanple,
enpl oyers will be subject to different obligations to their nmany
enpl oyees dependi ng on the handbook in existence at the tine of
enpl oynent. And, one enpl oyee’s contract rights may be derived from
several different editions of the handbook. Wrse, the contract rights
of some enpl oyees creat ed by one edition of the handbook may confli ct
with rights provi ded ot her enpl oyees in other editions. This spells
the dem se of all such handbooks. No enployer will ever issue one
for fear of endless obligation, and thus the enployee benefit of
Leikvold will be lost to future generations of enpl oyees.

187 | respectfully dissent.

Frederick J. Martone, Justice
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