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ZLAKET, Chief Justice.

11 Petitioners challenge the constitutionality of A R S. 8§ 43-
1089 (1997), which allows a state tax credit of up to $500 for those
who donate to school tuition organi zations (STGs). The statute reads
as foll ows:

A For taxabl e years begi nni ng fromand after Decenber 31,
1997, acredit is all owed agai nst the taxes i nposed by this
title for the anount of voluntary cash contri butions made
by t he t axpayer during the taxabl e year to a school tuition
organi zati on, but not exceeding five hundred dollars in
any taxabl e year. The five hundred dollar Iimtation al so
applies to taxpayers who elect to file ajoint return for
the taxable year. A husband and wife who file separate
returns for a taxable year in which they could have filed
a joint return may each claimonly one-half of the tax
credit that would have been allowed for a joint return.

B. If theallowabletax credit exceeds the taxes ot herw se
due under thistitleontheclainant’s incone, or if there
are no taxes due under this title, the taxpayer may carry
t he amount of the claimnot used to of fset the taxes under
this title forward for not nore than five consecutive
taxabl e years’ incone tax liability.

C. The credit allowed by this sectionis inlieu of any
deduction pursuant to 8 170 of the internal revenue code
and taken for state tax purposes.

D. Thetax credit is not allowedif thetaxpayer desi gnates

t he taxpayer’ s donationto the school tuitionorganization
for the direct benefit of any dependent of the taxpayer.
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E. For purposes of this section:

1. “Qual i fied school” nmeans a nongover nent al pri nmary
or secondary school inthis state that does not di scrimnate
on t he basi s of race, col or, sex, handi cap, famlial status
or national origin and that satisfies the requirenents
prescribed by law for private schools in this state on
January 1, 1997.

2. “School tuition organization” neans a charitable
organi zation in this state that is exenpt from federa
taxation under 8 501(c)(3) of the internal revenue code
and that allocates at | east ninety percent of its annual
revenue for educational schol arships or tuitiongrants to
children to allowthemto attend any qualified school of
their parents’ choice. Inaddition, toqualify as a school
tuition organi zation the charitable organization shal
provi de educational scholarships or tuition grants to
students without limting availability to only students
of one school .

A R S. 8§ 43-1089 (footnotes omtted). Petitioners claimthat this
| aw vi ol ates the Federal Establishnment C ause and three provisions
of the Arizona Constitution. W have original jurisdiction pursuant
toAriz. Const. art. VI, 8 5(1) and Ariz. R Spec. Act. 1(a) and 3(b).
FEDERAL CONSTI TUTI ON
12 The Establishnment C ause, applicable to the states by
aut hority of the Fourteenth Anendnent, procl ai ns t hat “Congress shal |
make no | aw respecting an establishnent of religion.” U S. Const.

anend. |; see al so Everson v. Board of Educ., 330 U.S. 1, 15, 67 S.

Ct. 504, 511 (1947). The sinplicity of this |anguage belies its
conpl ex and continual ly evolving interpretation by the United States

Suprenme Court. See generally Kristin M Engstrom Coment,

Est abl i shnent d ause Juri sprudence: The Souri ng of Lenon and t he Sear ch

for a New Test, 27 Pac. L.J. 121 (1995); see also Andrew A Adans,

Not e, O evel and, School Choice, and “Laws Respecti ng an Est abl i shnent

of Religion,” 2 Tex. Rev. L. &Pol. 165, 171-75 (1997). That Court’s

decisions reflect an effort to steer a course of “constitutional



neutrality,” Walz v. Tax Commin, 397 U S. 664, 669, 90 S. (. 1409,

1411 (1970), ai ned “between avoi dance of religi ous establishnment on
the one hand, and noninterference with religious exercise on the

other.” Leonard J. Henzke, Jr., The Constitutionality of Federal

Tuition Tax Credits, 56 Tenp. L.Q 911, 924 (1983). “The cl earest

comrand of the Establi shnment d ause i s that one religi ous denom nati on
cannot be officially preferred over another.” Larson v. Valente,

456 U.S. 228, 244, 102 S. Ct. 1673, 1683 (1982). Similarly, religion

may not be preferred over nonreligion. See Everson, 330 U.S. at 18,

67 S. . at 513.

13 Thi s enphasis on neutrality is apparent in a recent line
of Suprenme Court cases uphol ding a vari ety of educati onal assi stance
prograns. See Agostini v. Felton, 521 U. S. 203, _ , 117 S. . 1997,
2016 (1997), overruling Agquilar v. Felton, 473 U. S. 402, 105 S. Ct.

3232 (1985) (public school teachers providing renedi al educationto
di sadvant aged chil dren i n parochi al school s); Rosenberger v. Rector

&Visitors of the Univ. of Va., 515 U. S. 819, 845-46, 115 S. Ct. 2510,

2524-25 (1995) (state university funds used to pay printing costs

of student newspaper espousing religious viewpoint); Zobrest v.

Catalina Foothills Sch. Dist., 509 U.S. 1, 3, 113 S. . 2462, 2464

(1993) (sign-language interpreter provided for deaf student in
sectarian high school); Wtters v. Washington Dep’t of Servs. for

the Blind, 474 U.S. 481, 482, 106 S. Ct. 748, 749 (1986) (state

financial assistance to blind student attending private Christian

college); Mieller v. Allen, 463 U S. 388, 390-91, 103 S. . 3062,

3064- 65 (1983) (state incone tax deduction for educati onal expenses,
i ncluding those incurred at sectarian schools).
14 QG her courts in recent years have also found state

educati onal aidprograns to beinconpliancewththe First Arendnent.
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See Jackson v. Benson, 578 N. W2d 602, 619 (Ws. 1998), cert. denied,
US| 119S . 466 (1998) (distribution of tuition vouchers

for use in private, including sectarian, schools); Mitthew J. v.

Massachusetts Dep’t of Educ., 989 F. Supp. 380, 391-92 (D. Mass. 1998)

(rei nbur senent of special educationtuitioncosts at private sectarian
school ) .

15 In Lenpbn v. Kurtznman, 403 U. S. 602, 612-13, 91 S. Ct. 2105,

2111 (1971), the Suprene Court adopted a three-pronged test for
eval uating conpliance wth the Establishnment C ause. Sinply stated,
a statute does not violate the First Anmendnent if (1) it serves a
secul ar purpose; (2) its principal or primary effect neither advances
nor inhibits religion; and (3) it does not “foster an excessive
gover nment entangl ement wwthreligion.” [d. (quoting Walz, 397 U. S.
at 674, 90 S. C. at 1414). Wi | e ot her approaches have been
considered by the Court,! we believe that the “well settled” Lenobn
standard provides an appropriate framework for our review See
Muel ler, 463 U.S. at 394, 103 S. Ct. at 3066.

Secul ar Pur pose

16 The Supreme Court rarely attributes an unconstitutional
nmotive to a legislative act such as this, “particularly when a
pl ausi bl e secul ar purpose for the state’s programmay be di scerned
fromthe face of the statute.” Mieller, 463 U S. at 394-95, 103 S

Ct. at 3067. The Mnnesota law at issue in Mieller permtted a tax

! See Board of Educ. v. Gunet, 512 U.S. 687, 705, 114 S. C
2481, 2492 (1994) (finding creation of special school district for
religious enclave violated “the requirement of governnent
neutrality”); Lee v. Wisman, 505 U S. 577, 586-87, 112 S. .
2649, 2655 (1992) (holding that graduation benedictions in public
school s coerce support for religion); Wallace v. Jaffree, 472 U S
38, 69-70, 105 S. . 2479, 2496-97 (1985) (O Connor, J.,
concurring) (setting forth the “endorsenent test”).
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deduction for tuition, textbook, and transportation expenses of
children attendi ng el enentary or secondary schools. 1d. at 391, 103
S. CG. at 3065. In upholding it, the Court said:

A state’s decision to defray the cost of educati onal
expenses incurred by parents--regardl ess of the type of
school s their children attend--evidences a purpose that
i s both secul ar and under st andabl e. An educat ed popul ace
is essential to the political and econom c health of any
community, and a state’'s efforts to assist parents in
meeting the rising cost of educational expenses plainly
serves this secul ar purpose of ensuring that the state’s
citizenry is well-educated.

Id. at 395, 103 S. . at 3067.

17 The Ari zona Legi sl ature has, inrecent years, expanded t he
options avail able in public education. See, e.qg., ARS. § 15-181

(1994) (establishingcharter schoolsinorder to “provi de additi onal
academ c choi ces for parents and pupils”); AR S. 8§ 15-816. 01(A) (1995)
(requiringall public school districtsto “inplenment an open enrol | nent
programw t hout charging tuition”). It now seeks to bring private
institutions into the mx of educational alternatives open to the
peopl e of this state.

18 The encouragenent of private schools, initself, is not
unconstitutional. Such a policy can properly be usedto facilitate
a state’s overal |l educational goals. As the Mieller majority noted,
private schools frequently serve to stinulate public schools by

relieving tax burdens and produci ng healthy conpetition. 463 U. S.

at 395, 103 S. Ct. at 3067 (quoting Wl man v. WAlter, 433 U S. 229,
262, 97 S. . 2593, 2613 (1977) (Powell, J., concurring in part and
dissenting in part)). They also further the objective of nmaking
qual ity education available to all children within a state. Thus,
the | egi slature may “conclude that thereis a strong public interest

i n assuring the continued financial health of private schools, both



sectarian and non-sectarian.” 1d. at 395, 103 S. C. at 3067. 1In
our view, the secular purpose prong of Lenon is satisfied here.

Primary Effect

19 We next exam ne whether the principal effect of the | aw
istofurther “sectarian ains of the nonpublic schools.” 1d. at 396,
103 S. . at 3067 (quoting Commttee for Pub. Educ. & Religious
Liberty v. Regan, 444 U.S. 646, 662, 100 S. Ct. 840, 851 (1980)).

We begin by noting that the | egislature’s taxing authority is very

broad. See Kelly v. Allen, 49 F.2d 876, 877 (9th Cr. 1931) ("“The

power of the state to tax is unlimted.”); Tanque Verde Enters. v.

Cty of Tucson, 142 Ariz. 536, 542, 691 P.2d 302, 308 (1984)

(“[S]ettingtaxratesisalegislativefunction.”). Therefore, courts
ext end consi derabl e deference and great latitude to the | egi sl ative
creation of “classifications and distinctions in tax statutes.”
Mieller, 463 U. S. at 396, 103 S. Ct. at 3067 (quoti ng Regan v. Taxati on
Wth Representation, 461 U.S. 540, 547, 103 S. . 1997, 2002 (1983)).

110 The Mueller Court identified certainsignificant features
of the M nnesota statute inupholdingits constitutionality, namely:
(1) the deduction in question was one of many all owed by t he state;
(2) it was open to all parents incurring educational expenses; and
(3) funds were avail able “only as a result of numerous, private choi ces
of individual parents.” 463 U.S. at 396-400, 103 S. Ct. at 3067-70.
| n ot her words, ai dwas provi ded on a neutral basis w th any financi al

benefit to private schools sufficiently attenuated.

One of Many

11 Petitioners contend that credits are constitutionally
di fferent fromdeducti ons, which they concede to be perfectly proper.

At oral argunent they asserted that a tax credit is the “functional
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equi val ent of depleting the state treasury by a direct grant,” while
a tax deduction nerely serves as “seed nobney” to encourage
phi |l ant hropy. W di sagree.

112 It istrue, of course, that there are nechani cal differences
bet ween deductions and credits. The forner are subtracted fromgross
i nconme, reducing the net anount on which atax i s assessed accordi ng
tothe taxpayer’s marginal rate, whilethe latter are taken directly
fromthe tax as tentatively cal cul ated. Elizabeth A Baergen, Note,

Tui ti on Tax Deductions and Credits in Light of Mueller v. Allen, 31

Wayne L. Rev. 157, 172-73 (1984); see Janes J. Freeland et al.

Fundanent al s of Federal | ncone Taxation 969 (7th ed. 1991). Moreover,

limts placed on these benefits may be sharply di vergent. W do not
bel i eve, however, that such distinctions are constitutionally
significant. Though anmounts may vary, both credits and deducti ons
ultimately reduce state revenues, are i ntended to serve policy goals,
and cl early act toinduce “soci al |l y beneficial behavi or” by taxpayers.
Baergen, supra, at 173.

113 In Committee for Public Education & Reliqgious Liberty v.

Nygui st, a case heavily relied upon by the petitioners, the Suprene
Court saidthat the constitutionality of atax benefit “does not turn
in any event on the | abel we accord it.” 413 U. S. 756, 789, 93 S.
Ct. 2955, 2974 (1973). This statenent is consistent with the Court’s
earlier observation in Lenon that the formof any tax neasure nust
be exam ned “for the light that it casts on the substance.” 403 U. S.
at 614, 91 S. . at 2112. In Nyquist, a New York statute provided
state funds for the maintenance and repair of private schools. It
al so cont ai ned a tax deduction for parents of children attendi ng such
schools. 413 U. S. at 762-64, 93 S. Ct. at 2960-61. The Suprene Court

struck down t hese provisions, holding that they anobunted to direct
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sti pends having the primary effect of i nperm ssi bly advanci ng reli gi on.
Id. at 779-80, 791, 93 S. C. at 2969, 2975. It is inportant to note,
however, that the New York “deduction,” based on a statutory formul a

was plainly designed to achieve a net per-famly gain. |d. at 790,
93 S. Ct. at 2974. This preset benefit was offered to parents w t hout
regard for the anobunt of expense they actually incurred. |[d.

114 As the Muieller Court described a decade |ater, Nyquist
involved “thinly disguised ‘tax benefits,’” actually anmounting to
tuitiongrants, tothe parents of children attending private schools.”
463 U. S. at 394, 103 S. &. at 3066. The Court al so observed t hat
the New York deduction had been totally inconsistent wwth others
al l owned under the laws of that state. 1d. at 396 n.6, 103 S. C

at 3068 n.6. In contrast, the M nnesota deduction for actual school
expenses was “only one anong nmany” avail abl e under the state’s tax
code, including those for nedical expenses and charitable
contributions. 1d. at 396, 103 S. C. at 3067. Unlike the neasure
in Nyquist, which was |ikened to an outright grant, the M nnesota
statute enbodi ed a “genui ne tax deduction.” 1d. at 396 n.6, 103 S.
Ct. at 3068 n. 6.

115 Deductions and credits are legitimate tools by which
government can aneliorate the tax burden while inplenmenting soci al
and econom c goal s. See Baergen, supra, at 172-76. W concl ude t hat
t he Arizona school tuitiontax credit i s one of an extensive assort nment
of tax-saving nechani sns avail able as part of a “genui ne system of
tax laws.” Mueller at 396 n. 6, 103 S. C. at 3068 n. 6. For instance,
the state permts its taxpayers to take the full “anmount of item zed
deducti ons al | owabl e” under the I nternal Revenue Code. A R S. 8§ 43-
1042(A). This, of course, includes charitable contributions nade

directly to churches, religious schools, and other 8§ 501(c)(3)

10



organi zations.? See 26 U S.C. 8§ 170(c)(2)(D). Arizona' s tax code
al so provides for nunerous credits beyond those permtted at the
federal |evel, each operating in the sane general way. See A R S
88 43- 1071 through 43-1090.01. Anong themis acredit for voluntary
cash contributions made to qualifying organizations that provide
assi stance to the working poor. See AR S 8§ 43-1088. Such
organi zati ons cl early count anong t hei r nunber chur ches, synagogues,
m ssi ons, and other sectarian institutions. Al so noteworthy inthe
context of the present discussion is a $200 tax credit for public
school extracurricular activity fees, covering itenms such as band
uni forms, athletic gear, and scientificlaboratory equipnent. ARS.
§ 43-1089.01. Thus, as in Mnnesota, the Arizona tax benefit now
under consideration is “only one anong many.” Muieller, 463 U S. at
396, 103 S. C. at 3067.
Avai l ability

2 To qualify for 8 501(c)(3) status an entity nust be
“organi zed and operated exclusively” for <certain statutorily

defi ned purposes. 26 U S.C 8 501(c)(3). These i ncl ude
“religious, charitable [and] scientific” as well as “literary, or
educati onal purposes.” 1d. The Suprene Court has determ ned that

“Congress sought to provide tax  benefits to charitable
or gani zati ons, to encourage t he devel opnment of private institutions
that serve a useful public purpose or supplenent or take the place
of public institutions of the same kind.” Davis v. United States,
495 U. S. 472, 482-83, 110 S. C. 2014, 2021 (1990) (quoting Bob
Jones Univ. v. United States, 461 U S. 574, 588, 103 S. C. 2017,
2026 (1983)). Consequently, under both federal and state |aw,
organi zati ons unabashedly devoted to pronoting religion--churches
and other religious institutions--enjoy a nunber of direct economc
tax benefits. These organi zations escape i ncone taxes, see A R S
8§ 43-1201(4), (11), and are not required to file returns, see
A RS 8§ 43-1242. Taxpayers who donate to them can deduct the
contributions fromtheir federal and state incone taxes. See 26
US C § 170; ARS. 8 43-1042(A). Additionally, many of these
organi zati ons are exenpt fromproperty taxes, see Ariz. Const. art.
I X, 8 2(2), a direct government benefit which has |ong been held
nonvi ol ati ve of the Establishnment d ause. See Walz, 397 U S. at
672-73, 90 S. Ct. at 1413-14.
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116 The Muell er Court placed particul ar enphasis on the fact
that the benefits of Mnnesota' s tax deduction extended to a broad
class of recipients, not just tothe parents of private school chil dren
as in Nyquist. 463 U S at 397-98, 103 S. . at 3068. By way of
conparison, the Arizonatuitioncredit is availableto all taxpayers
who are willing to contribute to an STO. Any individual, not just
a parent, nmay donate to the scholarship program Thus, Arizona’s
class of beneficiaries is even broader than that found acceptable
in Mieller, and clearly achieves a greater |evel of neutrality.

Pri vate Choi ces

117 The Suprene Court al so stressed the neans by which funds
reach sectarian schools and the inportance of “nunerous, private
choices” in contrast to direct state financial aid. Mieller, 463
US at 399, 103 S. C. at 3069. \Were assistance to religious
institutions is indirect and attenuated, i.e., private individuals
choose where the funds wll go, the Justices have generally been

reluctant tofindaconstitutional inpedinment. See Wtters, 474 U. S.

at 488, 106 S. C. at 752 (aidflowngtoreligiousinstitutions does
so “only as aresult of the genui nely i ndependent and privat e choi ces
of aid recipients”); Zobrest, 509 U S. at 10, 113 S. . at 2467
(presence of governnment-paidinterpreter i nsectarian school was result
of the “private decision of individual parents”).

118 Arecent decision by the Wsconsin Suprene Court uphol di ng
the constitutionality of school vouchers provides further support.
Jackson v. Benson, 578 N.W2d 602 (Ws. 1998), cert. denied,
_US _ ,119S . 466 (1998). In 1995, the Wsconsin Legi sl ature

anmended a statute requiring the state to pay the educational costs
of lowincone M| waukee parents who desired to send their children

toprivate schools. 1d. at 607-08. Under the anended M | waukee Par ent

12



Choi ce Program (MPCP), parents were permtted to select a private
school, which could be sectarian or secul ar, and recei ved a paynent
fromthe state to cover expenses. |d. at 608-09. The check was sent
directly to the school but was made out to the parents, who endorsed
it over tothe educational institution. |d. at 609. Norestrictions
wer e pl aced on the use to which the school could put the noney.® 1d.
The W sconsin court held that the programwas perm ssi bl e under both
the federal and state constitutions, id. at 607, stating in part:

I n our assessnent, the inportance of our inquiry here is
not to ascertain the path upon which public funds travel
under the anended program but rather to determ ne who
ultimately chooses that path. As with the prograns in
Muel l er and Wtters, not one cent flows fromthe State to
a sectarian private school under the amended MPCP except
as a result of the necessary and intervening choices of
i ndi vi dual parents.

Id. at 618.

119 Arizona' s statute provides multiplelayers of private choi ce.
| mportant deci sions are made by two di stinct sets of beneficiaries--
taxpayers taking the credit and parents appl ying for scholarship aid
in sending their children to tuition-charging institutions. The
donor/t axpayer determ nes whet her to make a contri bution, its anount,

and the recipient STO The taxpayer cannot restrict the gift for

3 The dissent believes that Iinmts nust be placed on the uses
to which schools may put tuition noney comng fromSTGs. |Infra at
1 94. But Mieller itself, while disallowing a tax deduction for
the cost of textbooks used for religious instruction, placed no
restriction on the uses to which the schools could put tuition
paynments qualifying for the deduction. See 463 U S. at 390 n. 1,
103 S. . at 3064 n.1. In addition, the statute in Mieller
contai ned no “opt out” provision or requirenment that schools admt
students without regard to religion, features that our dissenting
coll eague finds so critical in Jackson. |[Infra at § 99. OQur tax
credit statute is nore |ike the tax deduction in Mieller than the
voucher programin Jackson. Even in Jackson, however, no limts
were placed on the uses to which the recipient schools could put
the state aid. 578 N.W2d at 609.

13



t he benefit of his or her omm child. A R S. 8§ 43-1089(D). Parents
i ndependently sel ect a school and apply to an STO of their choice
for a scholarship. Every STOnust allowits scholarship recipients
to “attend any qualified school of their parents’ choice,” and may
not limt grants to students of only one such institution. A RS
8 43-1089(E)(2) (enphasis added). Thus, schools are no nore than
indirect recipients of taxpayer contributions, wth the final
destination of these funds bei ng determ ned by individual parents.
120 The deci si on- maki ng process i s conpl etely devoid of state
intervention or direction and protects against the governnent
“sponsorship, financial support, and active involvenent” that so
concerned the framers of the Establishnment C ause. Walz, 397 U. S.
at 668, 90 S. . at 1411. Asthe Mueller Court noted, “[t]he historic
pur poses of the cl ause sinply do not enconpass the sort of attenuated
financial benefit, ultimately controlled by the private choi ces of
i ndi vi dual parents, that eventually fl ows to parochial schools from
the neutrally available tax benefit.” 463 U S. at 400, 103 S. C.
at 3070. Under the circunstances, we believe that “[n] o reasonabl e
observer is likely to drawfrom[these facts] an inference that the
State itself is endorsing areligious practice or belief.” Wtters,
474 U. S. at 493, 106 S. . at 755 (O Connor, J., concurring),; see
al so Zobrest, 509 U S. at 10, 113 S. C. at 2467.

121 The di ssent essentially characterizes the option offered
to taxpayers as a sham because “there is no real choice--one nmay
contribute upto $500to support private school s or pay t he sane anount

to the Arizona Departnment of Revenue.”* |Infra at § 90. Such an

4 This statenment, |ike so nany others in the dissent, wongly
gives the inpression that private schools, rather than schol arship
recipients, are the primary beneficiaries of contributions.
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argunent plainly ignores the many other credits and deductions
available in Arizona. It also assunes that nmaxi mumtax avoi dance
is the i nescapabl e notive of taxpayers in every decision they nake.
We know, however, that people frequently donate to causes or
organi zations offering limted or no tax benefits. Moreover, while
it seens a part of human nature to benpan taxes, their inportance
to society is generally recognized. This tax credit may provide
incentive to donate, but there is no armtw sting here. Those who
do not wi sh to support the school tuition programare not obligated
to do so. They are free to take advantage of a variety of other tax
benefits, or none at all.

122 W seelittledifferenceinthelevels of choice avail abl e
to parents under the M nnesota and Arizona plans. |In both, parents
are free to participate or not, to choose the schools their children
will attend, and to take advantage of all other avail able benefits
under the state tax schenme. Mreover, these prograns wi || undoubt edl y
bring new options to many parents. Basic education is conpul sory
for childreninArizona, AR S. 8 15-802(A), but until nowl owi ncone
parents may have been coerced i nto accepting public education. These
citizens have had fewchoices and little control over the nature and
quality of their children’s schooling because they have been unabl e
to afford a private education that nmay be nore conpatible wwth their
own val ues and beliefs. Arizona's tax credit achi eves a hi gher degree
of parity by maeking private schools nore accessi ble and providing

alternatives to public education. See Mieller, 463 U.S. at 402, 103

S. &. at 3070-71 (educational expense deduction worked as set-off
agai nst added financial burden faced by parents of private school
students); Jackson, 578 N W2d at 619 (school voucher program*pl ace[ d]

on equal footing options of public and private school choice, and
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vest[ed] power in the hands of parents to choose where to direct the
funds allocated for their children's benefit”).

123 Petitioners argue that thislawis fatally deficient because
religious schools are the practical beneficiaries of thetax credit.
They contend t hat t he “pervasi vel y sectari an” conposition of private
schools in this state presunes an i nevitabl e constitutional breach.
Li ke the appellants in Mieller, petitioners purport to rely on a
statistical analysis of private school popul ations. See 463 U. S
at 400-01, 103 S. C. at 3070. The Suprene Court dism ssed this
approach as foll ows:

W would be loath to adopt a rule grounding the
constitutionality of a facially neutral |aw on annua
reports reciting the extent to which various classes of
private citizens cl ai med benefits under the I aw. Such an
approach woul d scarcely provide the certainty that this
field stands in need of, nor can we perceive principled
standards by which such statistical evidence m ght be
eval uated. Moreover, the fact that private persons fai
inaparticular year toclaimthe tax relief to which they
are entitled--under afacially neutral statute--shoul d be
of littleinportance in determningthe constitutionality
of the statute permtting such relief.

Id. at 401, 103 S. . at 3070. Accordingtothe statistics offered
inMeller, ninety-five percent of M nnesota’s private school students
attended sectarian school s. Id. at 391, 103 S. C. at 3065
Petitioners’ nunbers reflect a lower rate of religious school
attendance in Arizona. Like the Mieller Court, however, we refuse
to hinge constitutional scrutiny on such epheneral nunbers. School
popul ati ons change, as does the quality of education. No one yet
knows how many taxpayers will take the credit, what dollar amounts
will be generated, or how many students wll receive tuition
schol arshi ps, let alonetheir statistical distributionanong schools.

We al so cannot predict howthis tax credit may affect the ratio of
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secular to sectarian private institutions in the state.

124 Bot h M nnesot a and Ari zona provi de by statute for free public
education. See M nn. Stat. § 120.06 (1959); A R S. 8§ 15-816. 01 (1995).
Consequent |y, parents of children seekingto attend tuition-charging
school s are those nost in need of financial assistance. This does
not mean, however, that the statute unconstitutionally benefits a
narrow segnent of the population. As we have seen, the Arizona tax
credit allows all taxpayersto givetheir funds voluntarily in support
of a multi-dinmensional educational system for the state, and its
benefits flowin virtually every direction.

125 It is argued that AR S. 8 43-1089 is unconstitutiona

because it does not provide a credit for those who wi sh to support
public education. W di sagree. A contenporaneous and rel ated statute,
AR S. 8§ 43-1089.01, allows a tax credit of up to $200 for fees paid
by t axpayers i n support of public school extracurricul ar activities.
The fact that this benefit is capped at $200 does not render t he $500
credit for STO donations unconstitutional. The tuition expense of

a private educationis usually greater than the fees associated with

extracurricular activities in a public school. The legislature’s
decision to set a lower anobunt for the latter is likely an
acknow edgnent of that disparity. Moreover, it strikes us as

meani nglessto offer atax credit for tuition schol arships to schools
that charge no tuition. The taxpayers inthis state already pay for
the establishnment and operation of a public school system Even
parents who send their children to private schools nust pay taxes
i n support of public education. Finally, because the ultinmte goal
of educational assi stance prograns is to reinburse parents for expenses
incurred in schooling their children, a credit for contributions to

t he “educati onal m ssion of the public school system” infra at Y 76,
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is both distinguishable and unnecessary for purposes of our
constitutional analysis.

126 The primary beneficiaries of this credit are taxpayers who
contribute to the STGs, parents who m ght ot herw se be deprived of
an opportunity to nake neani ngful decisions about their children's
educations, and t he students thensel ves. W realize, of course, that
the benefits do not end there. The ripple effects can, when vi ewed
through a wide-angle lens, radiate to infinity. But while direct
subsidies to sectarian schools nmay affront the Constitution, “the
Est abl i shnment Cl ause is not violated every tine noney previously in
t he possession of a State is conveyed to a religious institution.”
Wtters, 474 U.S. at 486, 106 S. C. at 751. Private and sectarian
school s are at best only incidental beneficiaries of thistax credit,
a neutral result that we believe is attenuated enough to satisfy
Muel | er and t he nost recent Establishnment C ause deci sions. See 463
U S at 399, 103 S. Ct. at 3069; Agostini, 521 U.S. at __, 117 S.
Ct. at 2014; Zobrest, 509 U.S. at 8, 113 S. C. at 2466; Wtters,
474 U.S. at 488-89, 106 S. C. at 752; Matthew J., 989 F. Supp. at
392.

127 In summary, we conclude that the tuition tax credit does
not prefer one religion over another, or religion over nonreligion.
It aids a “broad spectrumof citizens,” Mieller, 463 U S. at 399,
103 S. Ct. at 3069, allows a wi de range of private choices, and does
not have the primary effect of either advancing or i nhibitingreligion.

Excessi ve Ent angl enent

128 Finally, we find no “excessive gover nnent entangl enent with
religion.” Lenon, 403 U S. at 613 (citation omtted). The state
does not involveitself inthe distributionof funds or innonitoring

their application. Itsroleisentirely passive. Taxpayers who choose
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to participate nmay deduct the anmount of an STOcontri bution on their
tax returns. The STOoperates free of governnent i nterference beyond
ensuring that it qualifies for 8 501(c)(3) tax exenpt status and
conplies with state requirenents. Any perceived state connection
to private religious schools is indirect and attenuated.
129 We ar e persuaded that § 43-1089 falls withinthe paraneters
of the Establishnment C ause.

ARl ZONA CONSTI TUTI ON
130 Petitioners argue that this tax credit channel s public noney
to private and sectarian schools in violation of the state
constitution. Specifically, they charge that thelawoffends article
1, 8 12 and article I X, 8 10 (the “religion clauses”), as well as
article I X, 8 7 (the “anti-gift clause”).
131 Legi sl ative enactnents are presunptively constitutional.

Hall v. A NR Freight Sys., 149 Ariz. 130, 133, 717 P.2d 434, 437

(1986) . The party challenging a statute bears the burden of
denonstratingitsinvalidity, State v. Arnett, 119 Ariz. 38, 48, 579

P.2d 542, 552 (1978), and we resolve all uncertainties in favor of
constitutionality. Arizona Downs v. Arizona Horsenen's Found., 130

Ariz. 550, 554, 637 P.2d 1053, 1057 (1981).

Reli gi on C auses

132 Articlell, 8§12 statesinpart: “No public noney or property
shall be appropriated for or applied to any religious worship,
exercise, or instruction, or to the support of any religious
establishment.” Article I X, 8 10 says, “No tax shall be laid or
appropriation of public noney made in aid of any church, or private
or sectarian school, or any public service corporation.”

“Public Money or Property”
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133 The parties are i n consi derabl e di sagreenent over t he neani ng
of “public noney or property.” No definition of these words appears
in the Arizona Constitution or in our statutes. W nust therefore
| ook to their “natural, obvious and ordinary neaning.” County of
Apache v. Sout hwest Lunber MIls, 92 Ariz. 323, 327, 376 P.2d 854,
856 (1962); see also McElhaney Cattle Co. v. Smth, 132 Ariz. 286,
290, 645 P.2d 801, 805 (1982) (“Wen the words of a constitutional

provision are not defined within it, the nmeaning to be ascribed to
the words is that which is generally understood and used by the

people.”); Dunn v. Industrial Commin, 177 Ariz. 190, 194, 866 P.2d

858, 862 (1994) (requiring court to give clear and unambi guous
statutory | anguage its plain nmeaning unl ess doing so would lead to
absurd results).

134 In MO ead v. Pima County, our court of appeals observed

that “state funds” are those “rai sed by the operati on of sone gener al
| aw and therefore belonging to the state.” 174 Ariz. 348, 356, 849
P.2d 1378, 1386 (App. 1992). A decade earlier we identified “state
nmoney” as “noney inthe state treasury credited to a particul ar fund

therein.” Gant v. Board of Regents, 133 Ariz. 527, 529, 652 P.2d

1374, 1376 (1982). State title to funds, however, does not al ways
vest when noney enters the state treasury. For exanple, when the
governnment is a nere custodian or conduit, funds so held do not
constitute “state nonies.” Navajo Tribe v. Arizona Dep’t of Adm n.

111 Ariz. 279, 280-81, 528 P.2d 623, 624-25 (1974).

135 Q her courts have reached sim | ar conclusions. See Philip

Mrris Inc. v. dendening, 709 A 2d 1230, 1241 (M. 1998) (“gross

recovery fromthe tobaccolitigationis not ‘State’ or ‘public noney”
until| depositedintostatetreasury); State Bd. of Accounts v. | ndi ana

Univ. Found., 647 N E. 2d 342, 348 (Ind. C. App. 1995) (private
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donations received by corporation for use or benefit of state
uni versity were not public funds because they did not cone into the
possessi on of, and were not entrusted to, a public officer); Sherard
v. State, 509 N.W2d 194, 199-200 (Neb. 1993) (noney in workers’
conpensation Second Injury Fund is not state property because it is
not raised by taxation and is held in trust by custodian, State

Treasurer); Parsons v. South Dakota Lottery Conmmin, 504 N. W 2d 593,

596 (S.D. 1993) (statelottery prize proceeds not public funds because
nmoney does not revert to state’s general fund); MIlntosh v. Aubry,

18 Cal. Rptr. 2d 680, 688-89 (Cal. Ct. App. 1993) (rent forbearance

and i nspection cost wai vers are not public funds because t hey i nvol ve
no paynment of funds out of county coffers); Wells v. Kentucky Local

Correctional Facilities Constr. Auth., 730 S.W2d 951, 955 (Ky. Ct.

App. 1987) (constructi on bond proceeds do not constitute state nonies
because they are trust funds not i n control of any state organi zati on);

State ex rel. Sego v. Kirkpatrick, 524 P.2d 975, 986 (N.M 1974)

(private donations to state university under control of Board of
Regents are not subject to appropriation, therefore | egislature has
no power to limt use or disbursenment of these funds).

136 According to Black’s Law Dictionary, “public noney” is
“Ir]evenue received fromfederal, state, and | ocal governnents from

taxes, fees, fines, etc.” Black’s LawDictionary 1005 (6th ed. 1990).

As respondent s not e, however, no noney ever enters the state’s control
as aresult of this tax credit. Nothing is deposited in the state
treasury or other accounts under the managenent or possession of
governnment al agencies or public officials. Thus, under any common
under standing of the words, we are not here dealing wth “public
noney."”

137 Petitioners suggest, however, that because t axpayer noney
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could enter the treasury if it were not excluded by way of the tax
credit, the state effectively controls and exerts quasi-ownership
over it. This expansive interpretation is fraught wth probl ens.
| ndeed, under such reasoning all taxpayer inconme could be viewed as
bel onging to the state because it is subject to taxation by the
| egi sl ature. That body has pl enary power to set tax rates, categori ze
taxabl e incone, and determ ne the type and anount of adjustnents

i ncl udi ng deductions, exenptions, and credits. See Tanque Verde

Enters., 142 Ariz. at 539-40, 691 P.2d at 305-06 (recognizing the
virtually unlimted authority of taxing bodies to set rates of
taxation).

138 Equal | y probl ematicis the fact that petitioners’ contention
directly contradicts the decades-1ong acceptance of tax deductions
for charitable contributions, including donations nade directly to
churches, religiously-affiliated schools andinstitutions. If credits
constitute public funds, then so nust other established tax policy
equi val ents | i ke deducti ons and exenptions. |Indeed, it seens to us
t hat unl ess a constitutionally significant difference betweencredits
and deducti ons can be denonstrated, petitioners’ argunent nust fail.
The dissent, recognizing this dilema, attenpts to construct a
di stinction based on an all eged disparity in the anount of benefits
flowng fromcredits and deductions. That, however, would appear
tobeamtter of formrather than substance. [n our judgnent, neither
t he di ssent nor petitioners have offered a principled way in which
to address this contradiction.

139 The cal cul ati on of personal incone tax can be broken into
several stages. First cones a determ nati on of adj usted gross i ncone,
achi eved by conbi ning all sources of incone and subtracting certain

expendi tures, such as contributions to individual retirenment and
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medi cal savings accounts. See |I.R S. Form 1040, U.S. Individual
| ncone Tax Return, Lines 7 through 32 (1997); Arizona Form 140,
Resi dent Personal Inconme Tax Return, Lines 11 through 14 (1997).
Next, taxpayers may take certain deductions and exenptions. The
resulting subtotal is taxable inconme. See Arizona Form 140, Lines
15 through 26. This figure is then referenced to the tables for a
determ nation of prelimnary tax liability. [|d. at Line 27. But
the process does not end there. |In fact, this point occurs about
m dway t hrough the tax calculation and is, at nost, a determ nation
of tentative, not actual, tax liability. See Freeland, supra, at
969. The tax preparer nmay continue to reduce this anount by
subtracting credits and ot her paynents. Only after exhausting al
of these opportunities does the taxpayer arrive at the bottomof the
tax formand the inevitabl e--anount owed.

140 We do not accept the proposition, inplicit inpetitioners’
argunment, that the tax return’s purpose is to return state noney to
t axpayers. For usto agreethat atax credit constitutes public noney
woul d require a finding that state ownership springs into existence
at the poi nt where taxableinconeisfirst determ ned,®if not before.
The tax on that anmpbunt would then instantly becone public noney.
We believe that such a conclusion is both artificial and premature.
It is far nore reasonable to say that funds remain in the taxpayer’s
ownership at least until final calculation of the anmobunt actually

owed to t he governnent, and upon which the state has a legal claim?®

5> This occurs at Line 26, Arizona Form 140, Resident Personal
| ncome Tax 1997. But we note that the anmount finally owed by the
t axpayer does not appear until Line 55.

6 As previously noted, it can be argued that state ownership
does not arise until funds actually enter the state’s possession.
However, we need not nake that determ nation here.
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141 W realize that this view may conflict with the “tax
expendi ture” approach advanced by the petitioners. Nevertheless,
it is consistent with the traditional nethod of constitutiona
construction that accords to words their plain and sinple neaning.
The tax expenditure theory is of recent origin, having been first
advanced by Professor Stanley Surrey during the | ate 1960s and early

*70s. See Richard P. Davies, AFlat Tax Wthout Bunpy Phil ant hr opy:

Decreasing the | npact of a “Low, Single Rate” on I ndi vidual Charitable

Contributions, 70 S. Cal. L. Rev. 1749, 1767 (1997). Proponents of

t he concept argue that deductions, credits, exenptions, and excl usi ons
“constitute a form of hidden spending in the tax code and ought
accordingly to be conpared wi t h equi val ent nont ax spendi ng prograns.”

M chael A. Livingston, Reinventing Tax Scholarship: Lawers,

Econom sts, and the Role of the Legal Acadeny, 83 Cornell L. Rev.

365, 377 n.30 (1998). This theory has been used by governnent as
a tool for analyzing budgetary policy.” See Jean Harris, Tax
Expendi tures: Concept and Oversi ght, in Public Budgeting and Fi nance
385, 397 (Robert T. Col enbi ewski & Jack Rabin, eds., 4th rev. ed.

1997). It has not, however, been universally accepted as a doctrine
of judicial decision-nmaking.® Even the Suprene Court’s treatnent of
t he concept *“changes dependi ng on the substantive area of | aw bei ng

consi dered.” Donna D. Adler, The Internal Revenue Code, the

! O course, as is true in any area of intellectual
di scourse, many ot her conpeting theories exist. In econom cs these
days, three of the nost promnent are the conprehensive tax base
approach, optinmal tax theory, and fiscal exchange or public choice
theory. See Livingston, supra, at 381-83.

8 O even |l egislative decision-nmaking, for that matter. “The
grant of dollars through the tax systemis not w dely perceived in
Congress as a disbursenent of public funds.” Al l en Schi ck,

Congress and Money: Budgeting, Spending and Taxing 550 (1980).
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Constitution, and the Courts: The Use of Tax Expendi ture Anal ysis
inJudicial Decision Making, 28 Wake Forest L. Rev. 855, 857 (1993).

As the aut hor notes:

[ T] he Court has fully accepted the equival ence of direct
spendi ng prograns and tax expenditures in the area of Free
Speech rights, but it has not fully applied this concept
in the context of Establishnent C ause anal ysis. .
[Dlifferent constitutional standards have been applied to
di rect spendi ng prograns and to t ax expendi tures that have
t he sane econom c effect. For exanple, therefusal totreat
tax expenditures and direct spending prograns in a
consi stent manner allows benefits to flow to religious
institutions through the Internal Revenue Code when the
sanme benefits would be struck down if distributed in a
di rect spendi ng program

ld. (citationomtted). Inthe same termof Court, now Chi ef Justice
Rehnqui st wrot e both Regan v. Taxation Wth Representation, 461 U. S.
540, 103 S. C. 1997 (1983), a “Free Speech” case, and Mieller, an

“Establ i shnent C ause” decision. W assune it is no accident that
the tax expenditure thesis appears in the fornmer opinion, but not
inthe latter. The Court has generally refused to recogni ze the tax
expenditure concept where religion is involved.® See Joseph M

Kuzni cki, Comment, Section 170, Tax Expenditures, and the First

Amrendnent: The Fail ure of Charitabl e Religious Contri butions for the

Return of a Religious Benefit, 61 Tenp. L. Rev. 443, 473 (1988).

142 Modern econom c theory, under sone circunstances, may be
hel pful to our understanding. As has been shown, however, it does

not necessarily govern constitutional interpretation. But see Qinion

of the Justices to the Senate, 514 N E 2d 353, 355 (Mass. 1987)

(advisory opinion stating that “tax expenditures . . . are the

practical equival ent of direct governnent grants”). Moreover, while

® The dissent relies on a one-justice concurring opinion in
argui ng that a contrary vi ew has been adopted by the Suprene Court.
Infra at § 143.
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t he pl ai n | anguage of t he provi si ons nowunder consi deration i ndi cates
t hat the franmers opposed di rect public funding of religion, including
sectarian school s, we see no evi dence of asimlar concern for indirect
benefits. One court has noted a simlar distinction in the context
of a state Freedomof Information Act (FO A). Sebasti an County Chapter
of the AmM Red Cross v. Watherford, 846 S.W2d 641 (Ark. 1993).

That court said:

Refusal to read indirect governnent benefits or
subsidies intothe term“public funds” is not at odds with
aliberal constructionof FOA Wrewe toconstrue “public
funds” to include an entirely separate and new cat egory
of governnent support, we would be anmending the FOA to
expand its application significantly.

|d. at 644.
143 W also note with interest that Arizona's franers did not

hesitate to extend tax-exenpt status to churches. See Ariz. Const.

art. 11X § 2(2). In fact, they uniformy supported property tax
exenptions for all “religious associations or institutions not used
or held for profit.” ld.; see also The Records of the Arizona

Consti tutional Convention of 1910 469-76, 850, 861, 891, 931, 933-34

(John S. CGoff, ed. 1991) (hereinafter “Records”). Cearly, these
exenptions constitute benefits toreligious organi zati ons, suggesti ng
either that the franmers did not regard such tax-saving neasures as
direct grants of “public noney,” or that their intent in prohibiting
aid to religious institutions was not as all-enconpassing as
petitioners would have us hol d.

“Appropriated For or Applied To"

144 An appropriation “set[s] aside fromthe public revenue. .
a certain sumof noney for a specified object, in such a nmanner that
t he executive officers of the governnment are authorized to use that

nmoney.” Riosv. Symington, 172 Ariz. 3, 6-7, 833 P.2d 20, 23-24 (1992)
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(quoting Hunt v. Callaghan, 32 Ariz. 235, 239, 257 P. 648, 649 (1927)).

The power of appropriation belongsonlytothelegislature. Prideaux

v. Frohmller, 47 Ariz. 347, 357, 56 P.2d 628, 632 (1936).

145 Petitioners argue that the STOtax credit divertstoprivate
school s funds t hat woul d ot herw se be state revenue. This, they claim
has the sane effect as an appropriation. W agree that Comunity
Council v. Jordan, 102 Ariz. 448, 455, 432 P.2d 460, 467 (1967),

rejected a narrow interpretation of “appropriations,” finding the
word to enconpass executive and adm ni strative contracts as well as
di sbursenents. It does not follow, however, that reducing ataxpayer’s
ltability is the equival ent of spending a certain sumof noney. An
appropriation earmarks funds from“t he general revenue of the state”
for anidentified purpose or destination. Black & Wite Taxi cab Co.

v. Standard Ol Co., 25 Ariz. 381, 399, 218 P. 139, 145 (1923).

Furthernore, we disagree with petitioners’ characterization of this
credit as public noney or property within the nmeani ng of the Arizona
Constitution. Therefore, we areunwilling to hold that a proscri bed
appropriation or application occurs by operation of this statute.

Rel i gi ous worship, exercise, aid, or establishnment

146 Section 12 prohibits the use of public noney for religious
wor ship, exercise, instruction, or to support any religious
establishment. Even if we were to agree that an appropriation of
public funds was inplicated here, we would fail to see how the tax
credit for donations to a student tuition organi zation violates this
clause. The way in which an STOis |imted, the range of choices
reserved to taxpayers, parents, and children, the neutrality built
into the system-all |ead us to conclude that benefits to religi ous
schools are sufficiently attenuated to foreclose a constitutional

br each.
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147 As di scussed earlier, safeguards built into the statute
ensure that the benefits accruingfromthistax credit fall generally
to taxpayers making the donation, to famlies receiving assistance
in sending children to schools of their choice, and to the students
thenselves. See AR S. 43-1089(E)(2). Moreover, to qualify for
8 501(c)(3) tax treatnment, the STO nust supply the I nternal Revenue
Service with copies of the scholarship application and program
brochures, rules of eligibility, selectioncriteria and schol arship
processi ng procedures. |.R S. Publication557, at 19 (Rev. May 1997).
148 The di ssent expresses concern over the prospect that an
Ari zona taxpayer mght be able to make a profit by taking both the
statetuitioncredit and a charitabl e deduction onthe federal return.
Infra at § 148 n. 17. Wet her or not such a maneuver woul d be possi bl e
or allowable is a policy matter for the |legislature and the taxing
authorities to address, rather thanthis court. It in noway changes
our constitutional analysis. Simlarly, our role is not to make
j udgnent s about the overall wi sdomof the tax credit before us. That
obligation falls to the other branches of government. W hold that
t he school tax credit does not violate articlell, 8 12 of the Ari zona
Consti tution.

149 As previously indicated, articlel X 810 states that “[n]o
tax shall be laid or appropriation of any public noney made in aid

of any church, or private or sectarian school, or any public service

corporation.” It appliesto all private schools, whether sectarian
or not.
150 We have already concluded that this tax credit is not an

appropriation of public noney. Likew se, notax has been | aid here.
To the contrary, this nmeasure reduces the tax liability of those

choosing to donate to STGs. W cannot say that the | egi sl ature has
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sonehow i nposed a tax by declining to coll ect potential revenue from
its citizens. Nor does this credit anbunt to the laying of a tax
by causing an increase in the tax liability of those not taking
advantage of it. Such a construction tortures the plain neaning of
the constitutional text. In addition, if we were to concl ude that
this credit anmounts to the | aying of a tax, we woul d be hard pressed
toidentify the citizens on whomit is assessed. Because we see no
constitutional difference between a credit and a deducti on, we woul d
al so be forced to rul e that deductions for charitable contributions
to private school s were unconstitutional because they t oo, woul d amount
tothe laying of atax. This we decline to do. W find no violation
of article I X, 8 10 of the Arizona Constitution.

Anti -G ft d ause

151 Under article I X, 8 7, the state shall not “give or |oan
its credit in the aid of, or make any donation or grant, by subsidy
or otherw se, to any individual, association, or corporation.” W
have uphel d gi vi ng when the state acti on served a public purpose and
adequat e consi derati on was provi ded for the public benefit conferred.
See Wstuber v. Paradise Valley Unified Sch. Dist., 141 Ariz. 346,
348-49, 687 P.2d 354, 356-57 (1984) (holding that state paynent of

portion of teacher association president’s salary did not violate
anti-gift clause).

152 This constitutional provision was historically intended
to protect agai nst the “extravagant dissipation of public funds” by
government in subsidizing private enterprises such as railroad and
canal building in the guise of “public interest.” State v.

Nort hwestern Mutual Ins. Co., 86 Ariz. 50, 53, 340 P. 2d 200, 201 (1959)

(citation omtted). Such “evils” do not exist here. Neither do we

agree with petitioners that a tax credit anounts to a “gift.” One
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cannot make a gift of sonmething that one does not own.

Franmers’ | ntent

153 Petitioners claim that Arizona's founders intended to
i npl enment a nuch nore stringent prohibition against aid to religion
than did their federal counterparts. They offer an historical anal ysis
i n support of this position. The dissent, despite acknow edgi ng t he

“explicit text” of the constitution, infraat § 73, advances asim| ar

argunent. We are persuaded, however, that our textual analysis is
sufficient to decide the issues presented here.
154 “We interpret constitutional provisions by exam ning the

text and, where necessary, history in an attenpt to determ ne the

franmers’ intent.” Boswell v. Phoeni x Newspapers, Inc., 152 Ari z.

9, 12, 730 P.2d 186, 189 (1986) (enphasis added). Even if we agreed

that an historical search for the franers’ intent was appropriate,
we woul d not concl ude that the statute in questionviolates the Arizona
Constitution. Thereis sparse recorded evi dence respecting the cl auses
at i ssue here, and any hi storical analysisis necessarilyfilledwth

specul ation. See Thomas E. Sheridan, Arizona: A H story 385 (1995)

(“There i s al so no conprehensi ve history of the Ari zona constituti onal
convention or the political mlieu out of which it arose.”). The
verbati mtranscript of the 1910 constitutional convention reveals

little discussiononthe convention floor about the religionclauses.

See Records, supra, at 660, 894, 940. “I'n reading through the
proceedi ngs one is i npressed by the fact that maj or i ssues were often

gl ossed over with no debate or discussion.” Records, supra, at iv.

Qur dissenting colleague has hinself noted that “[t]his court has
properly been skeptical of some approaches to divining |legislative

intent.” Business Realty v. Mricopa County, 181 Ariz. 551, 558,

892 P.2d 1340, 1347 (1995). W believe even greater skepticismis
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called for in “divining” the intent of |anguage drafted al nost 90
years ago and about which so little has been recorded or preserved.
Thus, we cannot subscribe with any confidence to the “franmers’
i ndi sputable desire to exceed the federal requirenents” of the

Est abl i shnment C ause. Infra at T 130.

155 Mor eover, the boundarieslimtingjudicial interpretation
of framers’ intent are anorphous and “subject to continuous
adjustnent.” Terrance Sandal ow, Constitutional Interpretation, 79

M ch. L. Rev. 1033, 1033 (1981). Awprovision s nmeaningis necessarily
condi ti oned by cont enpor ary under st andi ngs of the drafters’ intenti ons.
Id. at 1065. In practice, courts engaginginthe search for ori gi nal
intent often | ook for the “l arger purposes” to whichthe constitution
gi ves expression, id. at 1037, nediating differences between the
hi stori cal docunent and t he need t o accommodat e changi ng ci r cunst ances
and the passage of tinme. See id. at 1036. Further, “historical
anal ysi s does not suggest that the original intent of the drafters--an
uncertain concept at best--governs or controls the interpretation
of those clauses today; it nmerely recognizes that the history of a
constitutional provision influences future interpretations to sone

degree.” Robert F. Uter & Edward J. Larson, Church and State on

the Frontier: The History of the Establishnment Cd auses in the

Washi ngton State Constitution, 15 Hastings Const. L. Q 451, 451 (1988).
156 For exanple, in Brown v. Board of Education, 347 U S. 483,

74 S. Ct. 686 (1954), the Suprene Court consideredthe franmers’ intent
i n adopti ng t he Fourteent h Anendnent, includingthe political climte
of the tinme and | ong-standi ng practices of racial segregation. |d.
at 489-90, 74 S. (. at 688-89. The Court stated:

| n approachi ng this problem we cannot turn the cl ock
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back to 1868 when the Anendnent was adopted, or even to
1896 when Pl essy v. Ferguson was witten. W nust consider
public education inthe light of its full devel opnent and
its present place in Anrerican |ife throughout the Nation.
Only in this way can it be determned if segregation in
public schools deprives these plaintiffs of the equal
protection of the | aws.

ld. at 492-93, 74 S. . at 691.
157 We have said as nuch ourselves in the very context of
Arizona' s religion clauses:

The stat e constitutional provisions nust be viewedinlight
of cont enpor aneous assunpti ons concerning the appropriate
sphere of action for each institution. H story is clear
that as a state evol ves fromone decade to another the role
of the state “transcends traditional boundari es and assunes
new di mensi ons” necessitating arevision of theidiomtic
meani ng of “separation” toalignit wwth“the newrealities
i f original purposes and expectations areto berealized.”

Communi ty Council, 102 Ariz. at 451-52, 432 P.2d at 463-64 (quoting

Donald A. G annella, Reliqgious Liberty, Nonestablishnent, and Doctri nal
Devel opnent, 80 Harv. L. Rev. 1381, 1383 (1967)) (enphasi s added).

158 This court long agorejected “the strict viewthat i n essence
no public noni es may be channel ed through a religi ous organi zation
for any purpose whatsoever without, in fact, aiding that church

contrary to constitutional nmandate.” Comunity Council, 102 Ariz.

at 451, 432 P.2d at 463. | nst ead, we sai d:

The prohibitions against the use of public assets for
rel i gi ous purposes were includedinthe Ari zona Constitution
to provide for the historical doctrine of separation of
church and state, the thrust of which was to i nsure that
there woul d be no state supported religious institutions
t hus precl udi ng governnent al preference and favoriti smof
one or nore churches.

ld. In fact, as we review Arizona history and scan the present day

horizon, it is apparent that religion has never been hernetically

sealed off fromother institutions in this state, or the nation.
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See, e.qg., Bauchman v. West Hi gh Sch., 132 F.3d 542, 554 (10th G r.

1997) (“Courts have | ong recogni zed t he hi storical, social and cul tural
significance of religioninour livesandintheworld, generally.”).
Arizona' s notto, Ditat Deus, neans “God enriches.” See Ariz. Const.
art. XXIl, 8 20. And even though, as we have noted, the transcripts
of our constitutional convention reveal alnost nothing about the
cl auses in question, they clearly reflect religion as part of the
proceedi ngs. Each day’ s session was opened by a prayer fromthe
convention chapl ain, Rev. Seaborn Crutchfield. Indeed, to this day
Arizona | egislative sessions begin wwth a prayer delivered by the
Chapl ain of the Day. The constitutional del egates al so negoti ated
over whet her the preanbl e should refer to “Almghty God,” the “Suprene
Being,” or “Alm ghty God for Liberty.” Records, supra, at 41, 77,

82-83. They ultimately agreed that the preanble should read, “W,
t he people of the State of Arizona, grateful to Almighty God for our
liberties, do ordain this Constitution.” |ld. at 1399.

159 In a nore contenporary vein, tax codes, both state and
federal, permt churches and other religious institutions to acquire
tax-free status and al | owdeducti ons for contributions nmade directly
tosuchentities. See 26 U.S.C. 88§ 501(a), (c)(3), 170(a), (c)(2)(B);
A.R S. 88 43-1201, 43-1042. *“[T] he doctrine of separation of church
and state does not include the doctrine of total nonrecognition of
the church by the state and of the state by the church.” Comunity
Council, 102 Ariz. at 451, 432 P.2d at 463.

160 Clearly, the state constitution forbids the creation of
a state church or religion. It also guarantees freedom of worship
and belief by demandi ng absolute neutrality in the treatnent of

religious groups. “The State is mandated by [article Il, § 12] to
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be absolutely inpartial when it conmes to the question of religious
pref erence, and public noney or property may not be used to pronpte

or favor any particular religious sect or denom nation or religion

generally.” Pratt v. Arizona Bd. of Regents, 110 Ariz. 466, 468,
520 P.2d 514, 516 (1974). There is no evidence, however, that the
framers i ntended to divorce conpletely any hint of religionfromal
conceivably state-related functions, nor would such a goal be
realistically attainable in today's worl d.

161 We do know that the framers “took education seriously,”
as evidenced by their creation of a separate constitutional article

on the subject. John D. Leshy, The Making of the Ari zona Constitution,

20 Ariz. St. L.J. 1, 96 (1988). They expressed the belief that
educated citizens are vital to a free and united society. See

Roosevelt El enentary Sch. Dist. No. 66 v. Bishop, 179 Ariz. 233, 239,

877 P.2d 806, 812 (1994). Thus, Arizona conpelsitschildrento attend
school --public, private, or hone school. See AR S. § 15-802(A).
We nust respect the framers’ intent in this area as we decide the
present issue.

162 One of the nost enviable attributes of our constitutional
form of governnent is its adaptability to change and innovati on.

As stated in Comunity Council, we nust viewconstitutional provisions

“in light of contenporaneous assunptions.” 102 Ariz. at 451, 432
P.2d at 463. Today’' s reality is that primary and secondary educati on
systens are facing nationwde reform Many states are exploring

alternatives to traditional public education—-fromcharter schools

to private school vouchers. See Jo Ann Bodener, Note, School Choice

Thr ough Vouchers: Drawi ng Constitutional Lemon-Aid fromthe Lenon

Test, 70 St. John’s L. Rev. 273, 275-77 (1996). |In 1994, Arizona
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aut hori zed t he creation of charter school s supported by public funds.
See A.R S. 88 15-181 t hrough 15-189.02. In doing so, thelegislature
hoped t 0 encour age t he devel opnent of educati onal settings that would
invigorate learning, inprove academ c achievenent, and provide
addi tional choices for parents and children. See AR S. § 15-181(A).
It has now adopted a tax policy presunptively intended to further
the same or simlar goals. The pursuit of such a strategy falls
squarely within the |l egislature’ s prerogative.

163 Sone m ght argue that the statute in question runs counter
to t hese goal s by encouragi ng nore students to attend privat e school s,
t her eby weakening the state’s public school system But that is a
matter for the legislature, as policy nmaker, to debate and deci de.
It is not for us to pass on the wisdomof this or any other soci al
policy. Concerningourselvesonlywthmtters of constitutionality,
we have concl uded that the religion cl auses of the Ari zona Constitution
do not invalidate this attenpt to keep pace with changi ng econom c
condi tions and soci etal goals.

Bl ai ne Anendnent and Washi ngton State Constitution

164 The di ssent relies to agreat extent on external, peripheral
sources such as the Bl ai ne anendnent, introduced in Congress nore
than 100 years ago, and the WAshington State Constitution. These
do not control our decision today.

165 In 1875, Maine Congressman Janes Blaine introduced a
Constitutional amendnment prohi bitingthe states fromgranting public
funds or taxes for the benefit of any religi ous sect or denom nati on.

Joseph P. Viteritti, Choosing Equality: Religious Freedom and

Educati onal Opportunity Under Constituti onal Federalism 15 Yale L

& Pol’y Rev. 113, 144 (1996). The bill failed to nmuster enough votes
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for passage, but was later resurrected in a nunber of state
constitutions. |1d. at 146-47.

166 The Bl ai ne anendnent was a cl ear mani festati on of religi ous
bi gotry, part of a crusade manuf actured by t he cont enpor ary Pr ot est ant
establishment to counter what was perceived as a growing “Catholic
menace.” Viteritti, supra, at 146; see also Stephen K G een, The
Bl ai ne Anendnent Reconsi dered, 36 Am J. Legal Hi st. 38, 54 (1992).

Its supporters were neither shy nor secretive about their notives.
As one national publication which supported the neasure wote:

M. Blainedid, indeed bringforward. . . a Constitutional
anendnent directed against the Catholics, but the anti-
Catholic excitenent was, as every one knows now, a nere
flurry; and all that M. Bl aine neans to do or can do with
his anmendnment is, not to pass it but to use it in the
canpaign to catch anti-Catholic votes.

Green, supra, at 54 (quoting The Nation, Mr. 16, 1876, at 173).

O her contenporary sources | abel ed the anendnent part of a plan to
“institute ageneral war agai nst the Cat holic Church.” Geen, supra,

at 44 (quoting The New York Tribune, July 8, 1875, at 4). Wil e such

efforts were unsuccessful at the federal |evel, the jingoist banner
persistedinsone states. By 1890, twenty-ni ne states had i ncor porat ed
at | east sone | anguage rem ni scent of the Bl ai ne anendnent in their
own constitutions. Viteritti, supra, at 147. There is, however,
no recorded history directly |linking the anendment with Arizona's
constitutional convention. |Inour judgnment, it requires significant
specul ation to discern such a connection. In any event, we would
be hard pressed to di vorce t he anendnent’ s | anguage fromt he i nsi di ous
discrimnatory intent that pronpted it.

167 The Ari zona constitutional convention consuned a nere two

mont hs from beginning to end. Leshy, supra, at 40-41. As one of
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the last states admtted to the Union, Arizona borrowed nuch from
those that precededit. See Leshy, supra, at 5. Language was |ifted
fromthe constitutions of Washi ngton, O egon, Texas, and k|l ahons,

to nane a few See, e.q., Records, supra, at 167, 179, 182, 660.

168 On several occasions we have acknow edged simlarities

bet ween provi si ons of the Washi ngton Constitution and our own. See

Schultz v. Gty of Phoenix, 18 Ariz. 35, 42, 156 P. 75, 77 (1916);
Faires v. Frohmller, 49 Ariz. 366, 372, 67 P.2d 470, 472 (1937).

Nevert hel ess, whil e Washi ngton’s judi ci al deci si ons may prove useful,
they certainly do not control Arizona law. W al one nust deci de how
persuasi ve the | egal opinions of other jurisdictions will be to our
hol di ngs. See Desert Waters, Inc. v. Superior Court, 91 Ariz. 163,
167-68, 370 P. 2d 652, 655 (1962) (noting that while acertain provision

of Washi ngton’ s constitutionwas “identical” to Arizona’s, “it becones
apparent that the same neaning and effect was not intended by its
adoption”). At least thirty states have constitutions that contain
provisions simlar to one or both of our religion clauses.® To our
know edge, none of these jurisdictions has faced the precise issue
bef ore us today.

169 The di ssent points to three Washi ngt on St at e cases hol di ng

10 See Al aska Const. art. VIlI, 8 1; Cal. Const. art. XVl, 8 5;
Colo. Const. art. IX, 8 7; Del. Const. art. X, 8 3; Fla. Const.

art. 1, 8 3; Ga. Const. art. |, 8 2, para. 7; Haw. Const. art. X
8 1; ldaho Const. art. |IX, & 5; Ill. Const. art. X, & 3; Ind.
Const. art. |, 8 6; Mass. Const. anend. art. Xvill, 8 2;: Mch.
Const. art. I, 8 4; Mnn. Const. art. |, 8 16; Mss. Const. art.
VIIl, 8 208; M. Const. art. |IX, &8 8 Mnt. Const. art. X, § 6;
Neb. Const. art. VII, &8 11; NH Const. Pt. II, art. 83; NY.
Const. art. XI, §8 3; Ckla. Const. art. Il, 8 5; O. Const. art. |,
8 5 Pa. Const. art. 111, §8 29; S.C. Const. art. XI, §8 4: S.D.
Const. art. VI, 8 3; Tex. Const. art. |, 8 7; Uah Const. arts. |,
8 4 and X, 8 9; Va. Const. art. IV, §8 16; Wash. Const. art. |,
8§ 11, Ws. Const. art. |, § 18; Wo. Const. art. |, § 19.
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that state noney coul d not be used to provide financial assistance
to students. See Wtters v. Washington Cormin for the Blind, 771
P.2d 1119 (Wash. 1989) (direct financial aid for visually inpaired

student to pursue religious studies at private bible college);

VWashi ngt on State H gher Educ. Assistance Auth. v. Graham 529 P.2d

1051 (Wash. 1974) (state agency purchasi ng and maki ng | oans to students

i n post-secondary educational institutions); Wiss v. Bruno, 509 P. 2d

973 (Wash. 1973) (direct financial assistance to students attendi ng
bot h public and private el enmentary and hi gh school s, as well as private
col | eges and universities). Ineachinstance, the Washi ngton Suprene
Court found that the program violated the state’s constitutional
prohi bi ti ons agai nst usi ng public noney to benefit sectarian school s.
Wi | e these cases are i nformative, they are al so di stingui shabl e on
their facts. Ineachinstance, direct appropriations of state nonies
wer e invol ved.

170 It isalsoinportant torecall that Arizona and Washi ngt on
wer e founded under nmarkedly different historical circunstances, and
their subsequent devel opnent reflects those differences. It is
difficult, if not inpossible, to apply the intent of one group of
constitutional franmers to another operating at a different tine and
pl ace. Thus, we nust cautiously view the constitutional decisions
of other state courts as we attenpt to pl ace our own f oundi ng docunent
inhistorical perspective. As the nowChief Justice of the Wsconsin
Suprenme Court has so aptly said in describing her approach to
constitutional interpretation: “I |look at the peculiarities of ny
state--its land, its industry, its people, its history.” Shirley
S. Abrahanson, Reincarnation of State Courts, 36 Sw. L.J. 951, 965
(1982).

171 Washi ngton State was carved from the British Northwest
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Territories, controlled by thelarge fur trading conpanies. Cimate,
geogr aphy and t he abundance of natural resources--tinber, fish, and
water—are reflected in nyriad ways in that state’'s governnenta
institutions and sources of econom c power. The trans-Pacific
influences are readily apparent to anyone who wal ks Seattle’'s
wat erfront or Chi nat own. Arizona, in contrast, energed from an
entirely different orientation reaching fromSpai n and Mexi co. Qur
f oundi ng docunent s are t he Treaty of Guadal upe H dal go and t he Gadsden
Purchase. Qur first settlers cane |ooking for gold, silver, and
copper, or range land for cattle. The economc, political, and soci al
ram fications of the | ack of a resource such as water can hardly be
overestimated. In such vastly dissimlar mlieus, even identical
words can carry with thema freight of startlingly different neaning.
CONCLUSI ON
172 We holdthat thetuitiontax credit is aneutral adjustnent
mechani sm for equalizing tax burdens and encouragi ng educati onal
expenditures. Petitioners have failedto denonstratethat it violates
ei ther the Federal or the Arizona Constitution. W findit avalid

exercise of |egislative prerogative. Relief denied.

THOVAS A. ZLAKET, Chief Justice
CONCURRI NG

CHARLES E. JONES, Vice Chief Justice

FREDERI CK J. MARTONE, Justice
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FELDMAN, Justice, dissenting

173 Believing AR S. §8§43-1089 (the Arizonatax credit) viol ates
the explicit text of our state constitution and the Establishnment
Cl ause of the federal constitution, | respectfully dissent.

174 Today' s deci si on uphol di ng the use of atax credit to support
private and sectarian schools is unfortunate in several respects.
First, the court allows the governnment to provide assistance to
private, predom nantly sectarian school s despite a cl ear prohibition
inarticlell, 812 and article I X, 8 10 of the Ari zona Constitution.
Next, it overl ooks the historical background of these sections and
consequently ignores the franmers’ plain intent. It then confuses
non-neutral, direct tax credits with neutral deductions and benefits
whenthereis, infact, aclear differenceintheir constitutionality.
Fourth, it errs in suggesting that funds derived fromtax credits
are not public funds. Finally, because the statute permts
uncontrol | ed, government-reinbursed grants to private, primarily
religious institutions and denies simlar grants to public
institutions, it directly subsidizes religious education and thus
vi ol ates t he Est abl i shnment C ause of the First Anendnent to the United

States Constitution.

THE ARI ZONA TAX CREDI T PLAN
175 Thi s case does not deal with or question reference to the
deity inthe state’s seal or preanble to the constitution. Nor does
it deal with public or charter schools, voucher prograns providing
educational aid to lowincone famlies, or even charitable
contributions. Constitutionality in this case, as in nost, turns
on anal ysi s of statutory purpose and effect. The Arizona tax credit

does not survive this analysis. The tax credit statute permts any
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t axpayer, not just parents of school children, a $500 direct credit

agai nst taxes, but only to rei nburse so-call ed contributions to school

tuition organi zations (STGs) supporting nongovernnental schools.

At | east seventy-two percent of these schools are sectarian. See
Coffey, A Survey of Arizona Private Schools (1993) (Appendix | of

I ntervenor Lisa G aham Keegan, Arizona Superintendent of Public
Instruction). Contributions to public schools will not qualify for
the credit because a “qualified school” is I|limted to “a
nongover nnent al primary or secondary school” of the “parents’ choice.”
8 43-1089(E)(1), (2) (enphasis added).

176 It is true the public school systemis tuition-free and
students at those school s therefore need no schol arships or tuition
grants, but provisions could have been nade for a tax credit for
contri butions supportingthe educati onal m ssion of the public school

system This woul d have put the state’ s private, sectarian, and public
schools on the sane basis. But 8§ 43-1089.01 allows only a maxi mum
$200 credit for contributionsto public schools andis available only
toreinburse fees paid for extracurricular activities. The majority
intimates that conpari son of the two school credits is “unnecessary”

to the anal ysi s because the costs of public school establishnment and
operation are already borne by the state. Slip op. at § 25. The
probl emw th t hat argunment i s apparent fromreadi ng our own opi ni ons
on the deficiencies of state financing of public schools and the
underfinanced and unfilled educational m ssions of those schools.

See, e.g., Roosevelt Elem Sch. Dist. v. Bishop, 179 Ariz. 233, 877

P.2d 806 (1994). |If we are to consider equality or neutrality of
thetwo credits, we nust bear in mnd that public schools, |likeprivate
school s, need assistance to performtheir educational m ssion.

177 Not ably, the private school tax credit does not restrict
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use of the grant noney to secul ar purposes. Thus, the recipient
schools may use the governnment’s subsidy for direct support of
sectari an education or observance, the very thing both our state and
federal constitutions forbid. Further, while prohibiting the STGCs
frommaki ng grants to “only students of one school,” the statute does
not prevent an STOfromdirecting all of its grant noney to a group
of schools that restrict enrollment or education to a particular
religion or sect. 8§ 43-1089(E)(2). In fact, a group of taxpayers
who subscribe to a particular religion may forman STO that w ||
support only school s of that religion. Wrse, indefiningthe schools
qualified to receive STO grants, the Legi sl ature excluded school s
that “di scrimnate on the basis of race, col or, sex, handi cap, famli al
status, or national origin” but not those that |limt adm ssion on
t he basis of religious adherence, preference, or observance. § 43-
1089(E)(1). | ndeed, STGs are to use the grant noney to “all ow
children to “attend any qualified school of their parents’ choice.”
8 43-1089(E)(2). Thus, nothing forbids an STOfromlimtingits grants
or schol arshi ps to students who adhere to a particular religion and
will participate in the required religious observance.

178 There is, of course, nothing bad and everything good in
private support for religious schools and sectarian education. But
both state and federal constitutions forbid using the power of
government to provide the type of support enconpassed by Arizona’s

statute. | turn first to the federal constitution

THE FEDERAL CONSTI TUTI ON

179 The majority believes the standard of Lenon v. Kurtznan,

403 U. S. 602, 91 S. . 2105 (1971), provides an appropri ate franmewor k
for its review of the constitutionality of 8 43-1089. Slip op. at
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1 5. The second prong of Lenon’s three-part test requires that a
statute be “neutral onits face and inits application” and not have
the “primary effect” of advanci ng sectari an ai ns of nonpubl i c school s.

See Muel ler v. Allen, 463 U. S. 388, 392, 103 S. Ct. 3062, 3065 (1983);

see also Committee for Pub. Educ. & Reliqgious Liberty v. Nyqui st,
413 U.S. 756, 788, 93 S. Ct. 2955, 2973 (1973). To conply, “aid to

sectarian schools nmust be restricted to ensure that it may not be
used to further the religious mssion of those [religious] schools.”
See Mueller, 463 U S. at 406, 103 S.Ct. at 3073 (citing Wl man v.
Walter, 433 U.S. 229, 250-51, 97 S.Ct. 2593, 2606-07 (1977)). |
believe §8 43-1089 fails this analysis.

A The primary effect of AR S. 8§ 43-1089 is not neutral
180 The Establ i shnent C ause i ssue turns on the United States
Suprenme Court’s opi hions i n Nyqui st and Mueller. Arizona' stax credit
contai ns each of the factors that | ed the Court to declare the credit
unconstitutional in Nyquist and none of the provisions that saved
t he deduction in Mieller.
181 The New Yor k pl an consi dered i n Nyqui st involved atuition
grant programfor lowincone famlies, together with a tuition tax
deducti on programthat varied by i ncone | evel. Both plans werelimted
tofamlies whose children attended private school s; neither program
was avail able for parents of children who attended public schools.
182 The Court noted that the private school s were predom nantly
religious and concluded that both tuition aid prograns violated the
Establ i shnment C ause.

[ When] grants are offered as an incentive to parents to

send their children to sectarian schools by naking

unrestricted cash paynents to them the Establishment d ause
is violated whether or not the actual dollars given
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S%entuallx findtheir way i ntothe sectarianinstitutions.
ether the grant is |abeled a reinbursenent, a reward,

or a subsidy, its substantive inpact is still the sane.
413 U.S. at 786, 93 S .. at 2972.
183 I n Nyqui st, New York issued vouchers redeemable only at
private schools. Arizona's tax credit is available only for private
school contributions. Theresult is state support of private, nostly
sectarian schools. And contrary tothe mgjority’s assertion, it is
not affected even though the “final destination” of the noney is chosen
by “individual parents,” not the state. Slip op. at 1 19. In New
York, the funds went first to the parents and then to the school of
their choice. 1d. at 785-86, 93 S.Ct. at 2972. Simlarly, under
the Arizona plan, the noney goes first to the STO and then to the
school of its choice. In afootnote, the Nyquist Court nmade it cl ear
that the result mght be different if the scholarships and tuition
grants were neutrally “available wthout regard to the sectari an-
nonsectarian, or public-nonpublic nature of the institution
benefitted.” 413 U.S. at 782 n.38, 93 S.Ct. at 2970 n. 38. Arizona's
tax credit, however, may be used only at private, nostly sectarian
school s.
184 In Mieller, the Court upheld a Mnnesota |aw allow ng a
deduction, in part becauseit was “avail abl e for educati onal expenses
incurred by all parents including those whose children attend public
schools.” Making the benefit available to this neutral and “broad
class” is an “inportant index of secular effect.” 463 U S. at 397,
103 S. . at 3068 (quoting Wdmar v. Vincent, 454 U. S. 263, 274, 102
S.C. 269, 277 (1981)). The Court said the Establishnent O ause does

“not enconpass the sort of attenuated financial benefit . . . that
eventually flows to parochial schools fromthe neutrally avail abl e

tax benefit at issue. . . .” |Id. at 400, 103 S.C. at 3070. Indeed,
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the Muel l er Court descri bed Nyqui st’s unconstitutional, nonneutral,
private school programin words directly applicable to the Arizona:
“thinly disguised‘tax benefits,’” actually anountingtotuitiongrants,
to the parents of children attending private schools,” the majority
of which were sectarian. 1d. at 394, 103 S.C. at 3066.

185 This case is very like Nyquist and very unlike Mieller.
The Arizonatax credit is avail able only to t hose who choose t o support
private, predomnantly religious schools. Those who w shto contribute
to public schools are allowed only a $200 credit, and their
contributions can be wused only to reinburse fees paid for
extracurricular activities. Thus, the tax credit does not offer the
same or even simlar benefits to all taxpayers, is not neutral, and
t he “noney invol ved represents a charge nmade upon the state for the
pur pose of religious education.” Nyquist, 413 U.S. at 791, 93 S. .
at 2974.

B. The tax credit is not one of a group of perm ssible, generally
avai |l abl e tax benefits

186 The maj ority argues that “both credits and deductions .
areintendedto serve policy goals, and clearly act toinduce ‘socially
beneficial behavior’ by taxpayers.” Slip op. at § 12 (quoting
El i zabeth A Baergen, Note, Tuition Tax Deductions and Credits in
Li ght of Mueller v. Allen, 31 WAYNEL. Rev. 157, 173 (1984)). The court
goes on to say there are “nmechani cal differences between deductions
and credits,” but “that these distinctions are [not] constitutionally
significant.” 1d.

187 | fear the court conflates personal philanthropy with
governnment grants. The difference i s one of substance, not nechani cs

or | abels. Unlike deductions all owed for general charitable giving,
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the tax credit provides a dollar-for-dollar rei nbursenment avail abl e
only to those who support our primarily sectarian private school
system It is everything Nyquist held unconstitutional —a direct
stipend that has the primary effect of advancing religion by tuition
grants to religious schools. Nyquist, 413 U.S. at 779-80, 791, 93
S.C. at 2969, 2974-75.

188 The court sees this quite benignly, as just one of the “tools
by whi ch gover nnent can aneliorate the tax burden while inplenenting
soci al and econom c goals.” Slipop. at 1 15. But the Establishnent
Cl ause forbids the governnent frompronoting religious education by
speci al benefits unavail able for general, charitable giving. This,
of course, includes tax subsidies available only for religious
education. Nyquist, 413 U S. at 782-83, 93 S .. at 2970-71; see
also Wtters v. Washington Dep’'t of Serv. for the Blind, 474 U.S.

481, 487-88, 106 S. Ct. 748, 751 (1986) (di scussing i nperm ssi bl e direct
subsidies to religious education). As the Court recognized in
Nyqui st’ s conpani on case, a statute that i nplicates the Establishnent
Cl ause cannot “single[] out a class of its citizens for a special

econom ¢ benefit.” Sloanv. Lenpn, 413 U. S. 825, 832, 93 S. Ct. 2982,

2986 (1973). When such a benefit acts as atuition subsidy that hel ps
only children attending primarily sectarian schools, it supports
religiously oriented institutions. Id.

189 Thus, in arguing that the Arizona tax credit is but one
of many tax credits provided by the Arizona Legi sl ature, the court
overl ooks this crucial distinction: the Establishnent C ause i s not
i nplicated when the Legi slature grantstax credits to support socially
beneficial prograns such as environnental cleanups or assistance to

the working poor. Slip op. at f 15; see also 88 43-1086, 43-1088.
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If it wshed, the Legislature could, wthout constitutional conflict,
make direct appropriations for these purposes. But credits that
support religious education inplicate the religion clauses of both
the state and federal constitutions. lllinois ex rel. MCollumyv.

Board of Educ., 333 U S. 203, 218-19, 68 S.Ct. 461, 468-69 (1948).

And when the tax credit is available only for support of private,
predom nantly religi ous schools, the Establ i shnment C ause i s not just
inplicated, it is violated. Nyquist, 413 U S. at 793, 93 S.C. at
2975.

C. Thereis noreal private choice —religiousinstitutions primarily
benefit
190 The court argues that the decisionto contributeis purely

a matter of individual choice and that religious institutions are
only “incidental beneficiaries.” Slip op. at | 26. Under the
provi sion upheld in Mieller, religious schools benefitted only as
aresult of true choi ce nade anong a wi de sel ection of alternatives,
both public and private. 463 U S. at 397-99, 103 S.Ct. at 3068-69.
Under the Arizona plan, there is no real choice —one may contri bute
up to $500 to support private schools or pay the sane anobunt to the
Ari zona Departnent of Revenue. Inreality, this is not a choice but
government action designed to i nduce taxpayers to direct financi al
support to predom nantly religious schools. The majority seens to
argue that the “primary beneficiaries” of STO contributions are
“schol arship recipients,” not the schools. Slip op. at § 21 n. 4.
No doubt the STGs, the students, the schools, and those taxpayers
Wi shing to support private schools are all beneficiaries. The
qguestion, however, is not who is a primary beneficiary but whet her

t he state may subsi di ze private, secul ar educati on, thus benefitting
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any or all of these beneficiaries.
191 The Suprenme Court has assessed a |l aw s ef fect by exam ni ng
t he character of theinstitutions benefitedto determ ne whether they

are predom nantly religious. See, e.g., Meek v. Pittenger, 421 U. S.

349, 363-64, 95 S. . 1753, 1762-63 (1975). As the nmgjority indicates,
the Mueller Court voiced concern over whether statistics could be
used to determ ne whether legislation will have a predom nantly
religious effect. 463 U S. at 401, 103 S.C. at 3070. But there
is abigdistinction between Mieller and the present case. Because
the Mueller statute was facially neutral and avail able for support
of both public and private schools, the Court chose not to exam ne
statistics show ng whi ch taxpayers —t hose deducting for private school
expenses or those deducting for public school expenses —actually
t ook advantage of the tax benefit. Id. “W would be |oath to adopt
a rul e grounding the constitutionality of a facially neutral | aw on
annual reports reciting the extent of various classes of private
citizens who cl ai ned benefits under the law. “ Id. (enphasis added).
192 The Arizona statute is not facially neutral because its
beneficiaries are supporters of Arizona’s private schools, not parents
who may t ake a deduction for either public or private school expenses.
The Arizona tax credit, unlike that in Mieller, is not limted to
hel ping all parents with school children but is available only to
taxpayers willing to direct the noney to private schools. Wen the
benefit can flowonly to private schools, the court nust determ ne
what percentage of those private schools is sectarian. This is the
precise statistic the Court exam ned in Meek, 421 U S. at 364, 95
S.C. at 1762-63 (systemseventy-five percent sectarian); Nyquist,
413 U. S. at 757, 93 S.Ct. at 2957 (eighty-five percent sectarian);
Sl oan, 413 U. S. at 830, 93 S. Ct. at 2985-86 (ninety percent sectarian);
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and Lenmon, 403 U.S. at 610, 91 S.C. at 2110 (ninety-five percent
sectari an).

193 In Meek, the Court described Pennsylvania s seventy-five
percent sectarian private school systemas “predom nantly religious.”
421 U S. at 363, 95 S.Ct. at 1762. This phrase is, of course,
applicableto Arizona’ s private, seventy-two percent sectarian school s.
Thus, “it sinply defies reason to say that such a statute does not

ai d sectari an school s.” Kosydar v. Wl man, 353 F. Supp. 744, 762 (S. D.

Chio 1972), aff’'d sub nom Git v. Wl nmn, 413 U S. 901, 93 S. C.

3062 (1973). Contrary to the mpjority’s assertion, the statute
pronotes support of religious schools. It does this wthout
prohi biting use for sectarian instruction, thereby allow ng direct

state subsidy of religious instruction and observance.

D. A RS 8§843-1089 placesnolimtationonuseof thetuitiongrants
194 The Establishnent Cl ause is violated when state aid is
directed exclusively to private, nostly sectarian schools w t hout
[imtation on use. See Nyquist, 413 U.S. at 780, 93 S.Ct. at 2969;
Sloan, 413 U. S. at 829, 93 S.Ct. at 2985; Lenon, 403 U.S. at 616-17,
91 S.C. at 2113-14; see also Meek, 421 U S. at 365-66, 95 S. . at
1763-64. The Nyqui st Court heldthat “[i]nthe absence of an effective
means of guaranteeing that the state aid derived frompublic funds
wi |l be used exclusively for secular, neutral, and nonideol ogi cal
purposes, it is clear fromour cases that direct aidin whatever form
isinvalid.” 413 U. S at 780, 93 S.Ct. at 2969 (enphasis added).
Muel l er did not disapprove that statenment. |In fact the M nnesota

statute, unlike Arizona's, disall owed deductions for instructional
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books used toteach or “inculcatereligious belief, tenets, doctri ne,
or worship.” Mieller, 463 U S. at 401, 103 S.C. at 3062. As the
majority notes, Mieller can be construed to allow sone types of
unrestricted aid when neutral ly avail abl e to both public and private
school s, but the Court has never permtted unrestricted aid in a
program |i ke Arizona’s, availableonly to private, nostly sectari an
schools. Instead, it has required nechanisns to restrict the aid
to secul ar uses. LAWRENCE H. TRIBE, AMERI CAN CONSTI TUTI ONAL LAw § 14-10,
at 1226 (2d ed. 1988). Those nechani sns are absent fromthe Arizona

st at ut e.

E. The Arizona tax credit, unrestricted as to use, exceeds the
boundari es set inthe United States Suprene Court’s Establishnent
Cl ause juri sprudence
195 Because Ari zona' s tax credit statute does not require that
grant use berestrictedtothe secul ar aspects of education, the STGs’
grants to private schools may be used in any manner the recipient
school wi shes. Nor does the statute prevent an STO fromdirecting
all of its grant noney to school s that restrict enrol |l ment or educati on
to adherents of a particular religion or sect. Moreover, there is
nolimt on the dollar anobunt the STO can give to a school on behal f
of a student. Thus, an STOcoul d pool several contributions and t hen
pay the full tuition for any student, group of students, or for that
matter, all students in any group of schools of a single religious
faith,.
196 None of the Court’ s cases permts such a gover nnent subsi dy.

The majority incorrectly relies on a nunber of cases that have built

on Mueller. InWtters, for exanple, the benefit was used to provide
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vocational rehabilitation services for ablindstudent at a Christian
col |l ege, but the benefit was equal | y avail abl e to any el i gi bl e st udent
at any school, public or private. 474 U.S. at 488, 106 S.Ct. at 752.
197 I n Zobrest v. Catalina Foothills School D strict, the Court

approved a school district’s provisionof signlanguageinterpreters
under a federal act benefiting individuals with disabilities. 509
US 1, 113 S. . 2462 (1993). Thus, interpreters were avail able
for deaf students attending classes at a Catholic high school, but
al so for students attendi ng public schools. The Court held that the
government had offered “a neutral service on the premses of a
sectarian school as part of a general programthat ‘i s no way skewed
toward religion” . . . .” Id. at 10, 113 S.Ct. at 2467.

198 I n Agostini v. Felton, the Court held that grants for general

remedi al services available to aid the educational, nonreligious
function of religious and public schools are not per se invalid.
521 U.S. 203, __ , 117 S. Ct. 1997, 2010 (1997). The Court relied
on the principles established in Nyquist and Mieller: neutral
government benefits do not violate the Establishment C ause when
provided without regard to the sectarian-nonsectarian or public-
nonpublic nature of the institutions supported. Id. at __ , 117
S.C. at 2011. The Arizona program however, is available only to
private schools and may be used for sectarian instruction and
obser vance.

199 The majority today puts great reliance on the Wsconsin

case of Jackson v. Benson, 578 N.W2d 602, cert. denied, 119 S . C

466 (1998). Slip op. at 1 18. Evenif we are to assune that Jackson
wi |l eventually wi thstand Establishnment C ause anal ysi s, it does not

support the nmgjority’ s result because the Wsconsin programis quite
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different fromArizona's. First, the Wsconsin statute contains an
“opt -out” provision by which students nmay be excused fromthe religi ous
aspects of sectarian education. Second, Wsconsin requires school s
receiving grants to admt applicants w thout regard to
religious/nonreligious preference. Third, Wsconsinlimts support
to the private institution’s educational prograns. Finally,
W sconsin’s programi s designedto helplowincone famlies sendtheir
children to private schools.
1100 Arizona’ s statute, onthe ot her hand, contains noreligious
instruction opt-out provision, appears to permt religious
discrimnation, permts funding of religi ous observance, and nmakes
the tax credit available to all taxpayers, those who have children
i n school and those who do not, the rich and the poor. Further, our
statute makes no limtation on the anmount of funding a school can
receive froman STOfor a particul ar student. Wsconsin, in short,
has made sone attenpt, successful or not, tolimt the use of state
subsidies for religiousinstructionandcerenony. Arizona s program
on the other hand, will inevitably and primarily benefit religious
observance and instruction.
1101 The majority has cited Professor Baergen's article for
sever al poi nt s. See, e.g., Slip op. at 1Y 12, 15. Pr of essor
Baergen’ s concl usi on, however, provides a good summation for the
Est abl i shnent C ause i ssue:
Mueller v. Allen held that facially neutral income

tax deductions for educational expenses are not an

unconstitutional infringenent of the Establishnent d ause.

Thi s not e suggests that tax credit provisions, which could

entlrelr subsi di ze private sectarian education, shoul d be

careful ly scrutinized for an unconstitutional |egislative

pur pose. Such an inperm ssible purpose should be found

if the credit is limted to private educational expenses

or if the credit gives such an unbal anced benefit to the

parents of private school children that it is clearly
I ntended as atax incentiveto subsidizeprivate, primarily
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sectarian education. Likewi se, acredit limtedtoprivate
school expenses woul d suffer an unconstitutional primary
effect of advancing religious education, unmtigated by
the deference shown by courts to true legislative tax
enact nents [such as deductions] which equitably all ocate
tax burdens based upon a definition of net incone.
Mor eover, tax credit provisions which are facially neutral
but only supply a Ldelﬁ nims] benefit to parents of public
school children shoul d be subject to statistical analysis
to determne the true beneficiaries of the program and
expose the facial neutrality as a facade.

Baergen, supra, 31 WAYne L. Rev. at 184 (enphasis added).

THE STATE CONSTI TUTI ON

A Hi storical background
1102 The Arizona tax credit violates the state constitution's
prohibition that “[n]o public noney . . . shall be applied to any

religious worshi p, exercise, or instruction or to the support of any

religious establishnent.” Article Il, §8 12. It also violates the
prohibition on laying any “tax . . . inaid of any . . . private or
sectarian school . . . .” Article IX 8 10. The text is clear and

unanbi guous. Thus, the case shoul d have ended there. But for those
who sonehow find anbiguity in the quoted words, we can turn to the
intent of those who wrote our constitution.

1103 The mgjority says we should use great “skepticisnt in
divining the franmers’ intent. Slip op. at 1 54. W are to |ook
instead for the franers’ “larger purposes.” Slip op. at § 55. But
this court has always prided itself on its devotion to text and

framers' intent. E.g., Fain Land & Cattle Co. v. Hassell, 163 Ari z.

587, 595, 790 P.2d 242, 250 (1990) (“The cardinal rule . . . isto
follow the text and the intent of the franmers . . . ."). Putting
asidetheexplicit text, | believethe franers’ intent is quite plain,

even to our contenporary understanding, and their |arger purposes
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quite apparent froma closer | ook at state history and the text of
the rel evant constitutional clauses.

1104 The authors of the Arizona Constitution did not adopt the
religionclausesinahistorical vacuum Articlell, 812 and article
| X, 8 10 were t he product of contenporary soci al forces and a nati onal
and | ocal battle over separation of church and state i n public school
instruction. The people who forned this state attenpted to save us
fromreligious bigotry by separatingreligionfromstate fundi ng and

support through our explicit religion clauses.

1. The national scene

1105 In the nineteenth <century atnosphere, before the
Est abl i shnent O ause appliedtothe states, the emergi ng public school s
commonly included explicit religiousinstruction. The religious nake-
up of the United States was predom nantly Protestant, and public school
instruction reflected this majority religion. The latter half of
t he ni neteenth century, however, witnessed | arge Catholic inmmgration
into the United States. Catholic church | eaders resisted the open
Protestanti smthat pervaded public school curriculum As Catholic
political power grew, sodidefforts to secure state aid to parochia
schools. At the sane tine, Protestants sought to “preserve the
[ Protestant] religious aspects of the public school curriculumand
to protect the common culture fromthe grow ng Cat holi c nenace. The
Bl ai ne Anendnent was a product of that sentinent.” Joseph P.
Viteritti, Choosing Equality: Religious Freedom and Educati ona
Qpportunity Under Constitutional Federalism 15 YALEL. & Pa'yY Rev.
113, 145-46 (1996).

1106 These education-rel ated contests between Protestants and
Catholics led to calls for stringent separation of church and state
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i n education finance. President G ant took up the cause in an 1875
address to the Arny of Tennessee:

Let us then begin by guarding against every eneny

threatening this perpetuity of freerepublicaninstitutions.

: The free school is the pronoter of that intelligence

whichistopreserveus. . .. Letusall . . . [e]ncourage

free school s and resol ve that not one dol | ar appropri ated

for their support shall be appropriated to the support of

any sectarian schools. Resolve that either the state or

the nation, or both conbined, shall support institutions

of learning sufficient to afford to every child grow ng

up in the land the opportunity of a good comon school

education, unm xed with sectarian, pagan, or atheisti cal

dogmas. Leave the matter of religiontothefamly circle,

the church, and the private school supported entirely by

private contributions. Keep the church and state forever

separ at e.
CONRAD HENRY MCEHLMAN,  THE AMVERI CAN CONSTI TUTI ONS AND RELIG ON 16 (1938) (enphasi s
in original). In his next message to Congress, President G ant
recomrended a constitutional anmendnent to preclude state fundi ng of
private (Catholic) schools, while permtting continued Protestant
i nfluence in the public schools viareadi ng of the King Janes Bi bl e.
The proposal, naned after its sponsor, Rep. John Bl ai ne, becane known
as the Bl aine Anmendnent.
1107 As passed by the House of Representatives, the amendnent
provided, inter alia, that “no noney rai sed by taxationin any state,
for the support of the public schools or derived fromany public fund

therefor, shall ever be under the control of any religious sect

" One of the Senate’s principal objections to the anendnent
was that it “would only forbid school funds [fromaiding religion
and denom national schools]; it would not prohibit the States from
usi ng any other public funds for religion or sectarian schools. To
bl ock every avenue, the Senators wote several new strictures into
the House project.” Wlliam OBrien, The States and “No

Est abl i shnment”: Proposed Anmendnents to the Constitution Since 1798,
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4 WASHBURN L. ReEv. 183, 193 (1965) (second enphasis added; cites to
Congressional Recordomtted). As aresult, the version of the Bl ai ne
Amendnent that narrowy failed to receive Senate approval read:

No St at e shal | make any | awrespecti ng an est abl i shnent
of religion or prohibiting the free exercise thereof; and
noreligioustest shall ever berequiredas aqualification
to any office or public trust under any State. No public
property, and no public revenue of, nor any | oan of credit
by or under the authority of, the United States, or any
State, Territory, District, or nunicipal corporation, shal
be appropriated to, or made or used for, the support of
any school, educational or other institution, under the
control of any religious or antireligious sect,
or gani zati on, or denom nation, or wherein the particul ar
creed or tenets shall be read or taught in any school or
institution supported in whole or in part by such revenue
or loan of credit; and no such appropriation or |oan of
credit shall be nade to any religious or anti-religious
sect, organi zation, or denom nationor topronoteitsinter-
ests or tenets. This article shall not be construed to
prohibit the reading of the Bible in any school or
Institution.

MoEHLMAN, supra, at 17 (enphasis added).

1108 Wi | e t he Bl ai ne Anendnent, and sinm | ar proposal s, ! failed
inCongress, it ultimately nmet with consi derabl e success i nthe states.
Bet ween 1877 and 1917, its | anguage was adopted i n whole or in part
in twenty-nine state constitutions. Ann Marlow G abiel, Comment,
M nnesot a Public Money and Religi ous Schools: C earing the Federal
and State Constitutional Hurdles, 17 HaINEL. Rev. 203, 223 (1993).
I ronically, however, the anti-Catholic bigotry that i nspiredthe Bl ai ne

Amendnent was displaced in many of those states by a principled

1 Several congressnmen continued to propose simlar
constitutional anmendnments through 1888. See Frank J. Conklin &
James M Vache, The Establishnent C ause and the Free Exercise
Cl ause of the Washington Constitution: A Proposal to the Suprene
Court, 8 U PucETr Souno L. Rev. 411, 433 n. 115 (1985). From 1889 on,
the Blaine agenda was advanced in Congress by inserting
requirenents in the enabling acts for prospective states that
church/ state separation cl auses be i ncluded in the constitutions of
newly admtted states. See id. at 433.
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comm tnment to strict separation between church and state i n educati on.
“I't is one of the great ironies of Anerican constitutional history
t hat the Bl ai ne Anendnent, which erupted out of aspirit of religious
bi gotry and a politics that sought to pronote Protestanti smin public
school s, eventually becane an enblem of religious freedomin sone
states.” VMteritti, supra, 15 YAEL. & Po'y Rev. at 147. Arizona

was one of those states.

2. The Arizona scene

1109 Arizona's Bl ai ne Anendnent clauses contain a stringent

proscription on educational aid, forbidding stateaidto all private
school s, sectarian or secular. See JoiN D. LESHY, THE AR ZONA STATE
ConsTI TUTI ON: A REFERENCE GUIDE 216 (1993) (our article I X, 8 10 “is a nore
targeted (and potentially nore stringent) specification of the
prohi bition against subsidies to private entities”); Linda S.

Weéndt | and, Note, Beyond t he Establ i shnent O ause: Enforcing Separation
of Church and State Through State Constitutional Provisions, 71 VA

L. Rev. 625, 633 (1985). The history of Arizona public schools and
the pertinent | egislationleadinguptothe constitutional convention
confirmthat the strict |anguage of our constitution energed from
the franmers' firmconviction that the state should be absolutely
prohi bited from subsidizing any form of sectarian education —a
conclusion drawn fromthe framers’ territorial experience.

1110 In 1864, the territory’s First Legislative Assenbly
est abl i shed a publicly funded common school system See chapter XX |1,

8§ 11, The Howell Code (1864). Ironically, the first school

appropriation was an 1866 grant of $250 to t he mi ssion school at San

Xavi er. JAY J. WAGONER, ARI ZONA TERRI TORY, 1863-1912: A PaLlTICAL H STORY
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51 (Tucson 1970). In the follow ng decade, however, the nati onal
battl e over public funding for sectarian schools hit Arizona’ s energi ng
public education system and Arizona forged a clear path toward
separation by prohibiting state aid to sectarian educati on.

1111 In light of the |arge Mexican-Anmerican, predom nantly
Cat hol i c popul ation of theterritory, the possibility of public funding
for Catholic school s woul d have had a substanti al i npact. See Sanuel
Pressly McCrea, Establishment of the Arizona School System in BIENN AL
REPORT OF THE SUPERI NTENDENT OF PUBLI C | NSTRUCTI ON OF THE TERRI TORY OF ARl ZONA, FOR
THE YEARS ENDI NG JUNE 30, 1907 AND JUuNE 30, 1908, at 95 (1908). Cover nor
A P.K Safford, known as the father of Arizona education, expressed
early concern that sectarian, primarily Catholic, schools woul d attract
public noneys for their support. MCrea, supra, in BIENNIAL REPORT,
at 96. The Legi sl ati ve Assenbl y apparently shared Governor Safford's
concern and in 1871 sought to prevent such a result by enacting a
prohi biti on agai nst use of sectarian books or other docunents and
t eachi ng of “sectari an or denom nati onal doctrine” in Arizona’ s public
school s. Any school in which such sectarian or denom nati onal doctri ne
had been taught could not receive public school funds. Act to
Establi sh Public Schools inthe Territory of Arizona 8 34 (approved
Feb. 18, 1871).

1112 In a report to the Federal Conm ssioner on Education
Gover nor Saf ford expl ai ned and endor sed t he | ogi ¢ of such a provi si on:
To the end that children of every religious faith may
consistently attend these schools, the | egislature w sely
prohi bi ted the use of sectarian books and rel i gi ous teachi ng
Inthem Thereinchildrenof parents of any and every faith
can nmeet in harnmony and upon an equality in all respects.
Based upon any other character of |law, the free-school -
system woul d and should soon be destroyed. \Wre one
religious doctrine taught, children of other religious
doctrines woul d surely be driven fromthe schools. Inthis

age of science, learning, and religious and politica
i ndependence, it wll not do to pronote any sect at the
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common expense. The funds which maintain the grand free
schools are drawn from people of every creed, and it is
but just that all shall be equally benefited, w thout the
| east attenpt to inculcate any of the many religious
beliefs. Religious instruction peculiarly belongs to the
famly-circle and church. The nost cruel and bl oody wars
recorded in the pages of history show that they were the
of fspring of the intol erance of religious sects. Bigotry
has brought untol d t housands of i nnocent nen and wonen to
torture and death. The cloak of religion has been used
to cover dire crinmes agai nst manki nd; but happily for poor
and rich of all beliefs and conditions, the tinme for such
cruel intolerance has passed away. Under the benign
i nfl uences of our free Republic, every one has and can
exercise the inalienable right, free from threats and
oppression, to wrship God in his own way; and our public
schools constitute the safe foundation upon which the
prosperity and endurance of our bel oved country rest and
our rightful liberties are secured and assured. In the
publ i c- school -roomt he chi | dren of every creed are gat her ed,
not to despi se and hate each other, as in ol dentines, under
sectarian teaching, but to love and respect manly and
womanl y vi rtues wherever or i n whonsoever found, regardl ess
of the faith one or the other entertains.

Report of Hon. A P.K Safford, in REPORT OF THE COW SSI ONER OF EDUCATI ON
FOR THE YEAR 1873, at 426-27 (G P.O 1874).

1113 The 1871 act was also the first to provide for a general
or territorial tax to support schools. WGXNER, supra, at 106. Section
32 stated: “No portion of the public school funds, whether derived
from Territorial, county or district taxation, shall be used or
appropriated to any ot her than school purposes.” Yet in a separate
act, the 1871 Legi sl ati ve Assenbl y appropri at ed $300 f romt he gener al
fund to the Sisters of St. Joseph of Tucson to reinburse themfor
school books purchased.? This appropriation, which was renewed by
the 1873 Legi sl ative Assenbly, was apparently not paid because the
territorial treasurer believed paynment would beillegal. But in 1875,
the Legi sl ative Assenbly orderedit paidfromthe Territory's general

fund. MCrea, supra, in BIENNIAL REPORT, at 88.

12 1n 1871, St. Joseph’s Acadeny, a private girls’ school, was
the only school operating in Tucson. The first public school did
not open until 1872. WAGONER, supra, at 70, 107
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1114 This 1875 paynent, coupled with the Catholic community's
apparent boycott of fundraising efforts on behalf of the public
school s, set off a wave of debate on the issue of state funding of
privatereligious institutions. See John C. Bury, Dissertation, The
Hi storical Role of Arizona's Superintendent of Public Instruction
114-29 (Northern Arizona University 1974). The cause for public
support of Catholic schools was chanpi oned by Chief Justice Ednmund
Dunne of the Arizona Territorial Supreme Court. He argued before
the 1875 Legi sl ative Assenbly that either Catholics whose children
attended private, sectarian school s shoul d be exenpt frompayi ng t axes
t o support public schools or public noneys shoul d be used to support
Catholic schools. 1d. at 117-18. He sought to enforce his vision
of state-funded Catholic schools by asking the Assenbly to create
corporations that woul d establish private schools. These corporations
woul d t hen recei ve tax funds based on t he nunber of enroll ed students
in their schools. I1d. The nmeasure was ultimtely defeated,® and
Chi ef Justice Dunne was relieved of his position by the federa
governnment. Id. at 119-20, 124.

1115 CGovernor Safford remai ned publicly silent ontheissue until
after the Legislative Assenbly settled it in favor of nonsectarian
instruction. Inhis 1877 nessage to the Legi sl ative Assenbly, Governor

Safford recounted the achi evenents of the nascent Arizona public

13 According to McCrea, when Arizona decided against public
support of private sectarian education it “then and there parted
from New Mexico in educational policy.” MCrea, supra, in BIENNAL
RePORT, at 96. The contrast with New Mexico is as striking as it is
i 1lum nating. In New Mexico, the Catholic Church dom nated
education, and attenpts to secularize the schools via the 1889
draft constitution were in large part responsible for the failure
toratify that constitution. See ROBERT W LARSON, NEwWMEXI cO S QUEST FOR
STATEHOOD 1846-1912, at 125, 159-68 (1968).
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school s and strongly argued for conti nui ng nonsectarian i nstruction
and limting expendi ture of public school funds to support of public

school s:

The school roomis peculiarly an Anericaninstitution.
It is organi zed and kept free fromsectarian or political
i nfl uences . . : To surrender this [public school]
system and yleld to a division of the school fund upon
sectarian grounds, could only result in the destruction
of the general plan for the education of the masses, and
would lead, as it always has wherever tried, to the
education of the fewand the ignorance of the many. This
propositionis so self-evident, and experience has proved
It so true, that it does not reqU|re argunment .

Journal of the Ninth Legislative Assenbly, at 32 (1877) (enphasis
added) .
1116 Resol uti on of the 1875 school controversy was not, however,
the final legislative word on sectarian influence in the public
schools. 1n 1885, the Legislative Assenbly revi sed the school | aws
to provide far nore stringent protections. The first change was to
anmend the earlier proscription on sectarian instruction to read:
No books, tracts orcFapers of a sectarian character
shal | be used in, or introducedinto any school established
under the provisions of this act, nor shall any sectarian
doctrine be taught therein, nor shall any school whatever
under the control of any religi ous denom nation, or which
has not been taught in accordance wth the provisions of
this act, receive any of the public school funds, and upon
satisfactory evidence of such violation the county school
superintendent nust withhold all apportionnents of school
nmoneys from sai d school
Act to Establish a Public School System and to provide for the
mai nt enance and supervi sion of Public Schools in the Territory of
Arizona 8 84 (approved March 12, 1885) (enphasis added).
1117 Whilethis first amendnent didlittle nore than strengthen
t he exi sting proscriptiononsectarianinfluenceinthe public schools,
a second | egislative neasure distinguished Arizona fromthe anti -

Cat hol i ¢ bigotry pervadi ng nost of the nation on the church/school
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question. In contrast to the Bl aine Anmendnent and constituti onal
anendnents i n states that di scri m nated agai nst Cat hol i cs and pr onot ed
Pr ot est anti smt hrough readi ng t he Ki ng Janes Bi bl e i n school s, Ari zona
| egi sl ated against all religious exercise:

Any teacher who shall use any sectarian or
denom nati onal books or teach any sectarian doctrine, or
conduct any religi ous exercises inhis school, or who shal
fail to conmply with any of the provisions nentioned in
section 89 of this act, shall be deenmed guilty of
unpr of essi onal conduct, and it shall be the duty of the
proper authority to revoke his or her certificate, or
di pl oma.

ld. 8 93 (enphasis added). As noted in a United States Bureau of
Educati on Report on Public School Education in Arizona:

Every school |aw since that of 1871 had contai ned
provi sions against the introduction of tracts or papers
of a sectarian character into the public school, also
agai nst the teaching of any sectarian doctrine in them
For sonme reason t hi s was not believedto be drastic enough,
and a section was added to the |law which provided for
revoki ng teachers’ certificates for usingintheir schools
sectarian or denom national books, for teaching in them
any sectarian doctrine, or for conducting any religious
exercisetherein. The |l awakers evidently ainmed to rel egate
all religious teaching to the hone and the church. The
prohi biting of “religious exercises” in schools has net
with strong condemation from many Protestant church
menbers, but wth the variety of religious creeds
representedinthe Territory it is doubtful whether a better
policy could have been found.

STEPHEN B. WEEKS, UNI TED STATES BUREAU OF EDUCATI ON, Hi STORY OF PuBLI C ScHool
EDUCATI ON IN ARI ZONA 55 (Bul l etin No. 17, 1918) (quoting McCrea, supra,
i n BIENNIAL REPORT, at 121-22) (enphasis added). Thus, by 1885 Ari zona
had firmy denonstrated its commtnent to the separation of church
and state in education. Moreover, it had radically distinguished
itself from nost of the rest of the nation by extending its
separationist commtnent to preclude Protestant, Catholic, and al
other religious influence in its public schools.

1118 Arizona' s continued comm tnent to church/state separation
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i n educati on was next evincedinthe 1891 Draft Constitution proposed
as part of the statehood novenent. Article VIII, 8 3 stated:

Al'l common school s, universities and ot her educati onal
institutions, for the support of which |ands have been
granted to the State, or which are supported by a public
tax, shall remai n under the absol ut e and excl usi ve contr ol
of the State, and no noney raised for the support of the
public schools of the State shall be appropriated or used
for the support of any educational institution, wholly,
or in part, under sectarian or ecclesiastical control.
No religious test or qualification shall ever be required
of any person as a condition of adm ssion into any public
educational institution of the State, either as teacher
or student. No sectarian or religious tenets or doctrines
shal | ever be taught in the public schools, nor shall any
books, papers, tracts, or docunents of a political,
sect ari an or denom nati onal character be used or i ntroduced
in any school established under the provisions of this
Article.

Not ably, the latter portion is copied practically verbatim from

Arizona s longstanding | egislation on the subject.

3. The 1910 constitutional convention

1119 Unl ess we assune our convention del egates livedinisolation
fromthe i ssues of the day and were ignorant of their recent past,
the foregoing | eaves little doubt about the separationist intent of
the framers of article Il, 8 12 and article I X, 8§ 10. W need not,
however, infer the intent of those proscriptions solely fromthe
hi story | eading up to the convention. The events surrounding their
enact nent speak directly to the question.

1120 The substance of the Arizona Constitution, |like that of
nunmer ous ot her state constitutions, was not entirely under the franers'
control. Arizona's adm ssion into the Union was authorized by a
federal enabling act. See 36 U S. Stat. 568-79 (1910). Strict
separation of church and state continued to be i nportant to Congress

at the time it passed the Arizona Enabling Act, and statehood was
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expressly conditioned on the “perfect toleration of religious
sentinment.” Arizona Enabling Act 820, J{ First. In addition, Congress
required that “provisions shall be nmade for the establishnment and
mai nt enance of a systemof public schools which shall be opento all
the children of said State and free fromsectarian control.” 1d.
1 Fourth. Further, “no part of the proceeds arising fromthe sale
or di sposal of any | ands granted herein for educati onal purposes shall
be used for the support of any sectarian or denom national school,
college, or university.” 1d. 8 26. Such conditions were common to
several western states seeking adm ssion to the union. See ROBERT
LARSON, NEWMEXI cO S QUEST FOR STATEHOOD 1846-1912 (1968); Robert F. Utter
& Edward J. Larson, Church and State on the Frontier: The H story
of the Establishnment O auses in the Washi ngton State Constitution,
15 HasTINGS ConsT. L. Q 451, 458-69 (1988) (description of background
and enotion surroundi ng Bl ai ne Anendnent and i nfl uence on wording
of constitutions in energing western states).
1121 Numer ous, and often repetitive, propositions bearing on
religion and education were introduced, considered, and either
i ncorporated or rejected at our 1910 convention. Asinitiallydrafted,
Proposition 15, which was the first dealingwth education, contai ned
a detailed proscription of state funding of sectarian schools and
t hen substantially tracked t he | anguage of the 1891 Draft Constitution
and prior legislation. It provided:
Neither the Legislature or any county, city, town,

t ownshi p, school district or other public corporation shall

ever make any appropriation or pay fromany public fund

or noneys whatever in aid of any church or sectarian or

religious society, or any sectarian or religious purpose,

or to help support or sustain any schools, acadeny,

sem nary, colleges, universities, or other literary or

scientific institutions controlled by any church or

sectarian or religious denom nation what soever, nor shal |l

any grants or donations of any |ands, nobneys or other

personal property ever be nade by the State or any ot her
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such public corporation to any church, or any sectarian
or religious purpose.

_ ~No . . . teacher or student of any [ public educational ]
institutions shall ever berequiredtoattend or participate
in any religious service whatever. No sectarian or

religious tenets or doctrine or doctrines shall ever be

taught in public schools. No books, papers, tracts or

docunents of a political, sectarian or denom nationa

character shall be used or introduced in any schools

est abl i shed under the provisions of the Legi sl ature of the

State of Arizona, nor shall any teacher of any district

recei ve any of the public school nmoney i n which the school s

have not been taught in accordance wth the provisions of

this section.
THE RECORDS OF THE ARI ZONA CONSTI TUTI ONAL CONVENTI ONCOF 1910 (John S. Gof f, ed.)
(hereinafter Recorps), Proposition 15, 88 4 and 6, at 1065-66.
1122 One day after the i ntroduction of Proposition 15, del egate
Crutchfield, aMethodi st mnister, introduced Proposition4l. Notably,
Crutchfield s proposal differed from Proposition 15 in that it
explicitly permtted nonsectarianreligious instructionby omtting
Proposition 15's proscription that “no teacher or student of any
[ public educational] institutions shall ever be required to attend
or participate in any religious service whatever” and closing with
a clause borrowed directly fromthe Bl aine Anendnent: “Provided,
[t] hat nothing herein contained shall be interpreted as forbidding
the reading of the Bible in the public schools.” 1[Id. at 1139.
1123 Bot h Propositions 15 and 41 were referred to the Conm ttee
on Education. On Novenber 14, the Commttee recommended rejection
of Proposition 41 and approval of a Substitute Proposition 15 that
nmore concisely stated the proscription on use of public funds for
sectarian purposes: “[N o public funds of any kind or character
what ever, state, county or nunicipal, shall be used for sectarian
purposes.” See id. at 555, 1360, 1364-65. The convention eventually
rejected Proposition 41 by postponing it indefinitely. 1d. at 540.

The majority is not correct, therefore, instatingthat the convention
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transcripts “reveal al nost nothing about the clauses in question.”
Slip op. at § 58.
1124 Thus far inthe convention, noexplicit discussionof state
support of religion had taken place. On Novenber 19, the only speech
gi ven on the i ssue was nade by del egate WlliamJ. Mdyrgan, a forner
territorial legislator from Navajo County. The Arizona Gazette
reported his speech on tax exenption of church property as foll ows:
He began hi s address by quoting fromforner President
Grant, who said that if the evils resulting from the
extensi ve acqui sition of property by the churches were not
corrected they woul d soon | ead to trouble. General G ant
in that fanous argunent said that with the growth of
eccl esi astical property the ti ne woul d probably conme when

sequestration would cone about and that it would in al
probability be attended by the sheddi ng of bl ood.

* * %

Morgan argued for free speech, free thought and a free

press[,] for the separation of church and state, for keepi ng

the Bi bl e out of the public schools, and for the taxation

of all property. He quoted deci sions of the suprene courts

of Illinois and Wsconsin that the Bible is legally

sectari an.
Arizona Gazette, Nov. 19, 1910, at 1.
1125 Wiile it is inpossible to discern the precise effect of
Morgan’s strong words on the delegates, his speech nonethel ess
denonstrates that sone of the del egates adhered to extrene vi ews on
separating church fromstate. Mre inportant, Mrgan s statenents
referringto President Gant’s calls for strict separation of church
and state showthe del egates' famliarity with the Bl ai ne Anendnent .
Seeid. This, coupled wth Morgan’s calls to proscribe Bi bl e readi ng
in public schools, mrrors the strict separationist positions
previously taken by the Legi sl ati ve Assenbl y as evi denced, for exanpl e,
by the 1885 school |aw proscribing all religious exercises.
1126 Al t hough Morgan’ s proposal s to prohi bit tax exenpti ons were

ultimately rejected, his views on Bible reading were adopted.
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Crutchfield s Proposition4l was killedonly three days after Morgan’' s
speech, and t he anended Proposition 15 was adopt ed by t he del egat es.

RECORDS, at 555.

B. Text and intent

1127 From this record, it is clear the del egates sought to
preserve strict separation of church and state in the public schools
by excluding all religious exercise, consistent with Arizona's
territorial history. 1In fact, Arizona’ s constitution far exceeds
the Enabling Act’ s requirenents. Cf. Utter &Larson, supra, 15 HASTINGS
ConsT. L.Q at 467-69 (discussing how the Washi ngton cl auses were
adopted to effectuate Bl ai ne agenda). In ny view, the inport of the
framers’ choi ce not to adopt Proposition 41's Bi bl e-readi ng provi si ons
is clear: Gven the del egates’ stance on religi ous exercise inthe
publ i c school s and t he breadt h of Arizona’ s strong policy of refusing
tofund private or sectari an education, the del egates clearly i ntended
to prohibit state sponsorship or support of sectarian schools. They
expressed this intent three tines and in clear English. In article
1, 8 12: “No public noney or property shall be appropriated for
or applied to any religious worship, exercise, or instruction, or
to the support of any religious establishnment.” And in article I X
8 10: “No tax shall be laid or appropriation of public noney nade
in aid of any church, or private or sectarian school, or any public
service corporation.” And in article X, § 7: “No sectarian
instruction shall be inparted in any school or State educational
institution that may be established under this Constitution. . . .”
1128 Addi ti onal evi dence of Arizona's separationi st comm t nent

is adduced from an exam nation of the Blaine clauses of the 1889
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Washi ngt on Constitution, * after whi ch much of the Ari zona Constitution,
especially article Il, was nodel ed. Muuntain States Tel. & Tel. Co.
V. Arizona Corp. Commin, 160 Ariz. 350, 356 n.12, 773 P.2d 455, 461
n.12 (1989).%% Article |, 8 11 of the Washington Constitutionis in

pertinent part identical to Arizona's article Il, § 12. It is
therefore safe to assune that our provision was borrowed. Thus,
Washi ngton cases interpreting their constitution are persuasive

authority with respect to our constitution. See Schultz v. Cty of

Phoeni x, 18 Ariz. 35, 42, 156 P. 75, 77 (1916) (When clauses in the
Washi ngton Constitution are “very nmuch |i ke the sane provisions” in
our constitution, “we think the |aw announced by [the Washi ngton
Suprene Court] is very persuasive.”). The court does not tell us
why we shoul d abandon that rule, except to say that Washi ngton and

Arizona are different. Slip op. at {1 68, 70. No doubt this is true,

4 Utter & Larson, supra, 15 HASTINGS ConsT. L. Q at 468-69

The nmajority argues that we should give little heed to Washington’s
constitutional provisions, even though they are identical to ours,
and | ess to Washi ngton’s decisions on this subject, even though we
have many tinmes indicated that decisions fromWshington' s courts
Wi th respect to our constitutional provisions will be given great
wei ght . Slip op. at Y 68, 70. But Washi ngton's cl auses, |ike
Arizona's, cane from the national debate described above and
reflect a comon view of the prohibition on using public funds to
pronote any sectarian instruction. |d.

15 See Roosevelt Elem Sch. Dist. v. Bishop, 179 Ariz. 233,
247 & n. 4, 877 P.2d 806, 820 & n.4 (1994) (Feldman, J.,
concurring) (“our del egates routinely borrowed provisions fromthe
Washi ngton Constitution,”) (citing Mhave County v. Stephens, 17
Ariz. 165, 170-71, 149 P. 670, 672 (1915) (“section 4, art. 6 of
our Constitution is taken al nost word for word fromthe WAashi ngt on
Constitution”); Faires v. Frohmller, 49 Ariz. 366, 371, 67 P.2d
470, 472 (1937) (as “far as its judicial features were concerned,”
the Arizona Constitution was evidently nodeled on simlar
provi sions” in the Washi ngton Constitution); Desert Waters, Inc. v.
Superior Court, 91 Ariz. 163, 166, 370 P.2d 652, 654 (1962)
(Arizona constitutional clause against unconpensated taking of
private property “was adopted from the ~constitution of
Washi ngton”)).
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but our constitutional text was extensively borrowed fromWashi ngt on
and our jurisprudence has al ways | ooked to Washi ngt on.

1129 The Washi ngton cases denonstrate that state’ s absolute
proscription on any state support, direct or indirect, to secul ar

education. See Wtters v. Washington Conmin for the Blind, 771 P. 2d

1119 (Wash. 1989) (financial vocational assistance to student who
was pursuing a Bible studies degree violated state constitution);

VWashi ngt on State H gher Educ. Assistance Auth. v. Graham 529 P.2d

1051 (Wash. 1974) (state purchase of |oans made to students at
sectarian school s, whileindirect andincidental, was unconstituti onal
attenpt to circunvent provisions of state constitution forbidding

any use of public funds to support sectarian school s); Wi ss v. Bruno,

509 P. 2d 973 (Wash. 1973) (public funds for financial assistance to
secondary and el enentary students at nonpublic school s viol ates state
constitution). Aswth Arizona's tax credit, none of these prograns
dealt with direct appropriation to schools.

1130 G ven the history of the Bl aine Anmendnent, the stringent
| anguage of our constitution, the framers' indisputable desire to
exceed the federal requirenents, the Washington nodel, and the
specificity of our constitution’ s proscriptionof stateaidtoprivate
and secul ar schools, | thinkit is absolutely clear the constitution
prohibits the tax credit at issue in this case. Leaving aside its
facade and i ngeni ous net hodol ogy, the Arizona tax credit grants a
state subsidy to private and sectari an school s and t hus vi ol at es both
the text and the intent of our constitution.

1131 The majority concedes the potential that the governnent
subsi di zati on of private school s may weaken t he public school system
The wi sdom of such policy making, it says, is a matter left to the

Legislature. Slipop. at 1 63. But the history and text of Arizona’s
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religion clauses make it clear that the delegates to the 1910
convention were well aware of the recent sectarian battles and the
resul ti ng Bl ai ne Anendnent and di d not intendto givethe Legislature
the power to subsidize a private, sectarian school system

1132 O course, if legislators wishtorevive what is forecl osed
by our constitutional history and text, they nmay propose a
constitutional amendnent. Should Arizona’s citizens want to repeal
our constitutional prohibitions, they may adopt such an anendnent.
But this court ought not destroy our framers’ intent, whichis exactly
what it does by findi ng sone di stinction between direct appropriation
and governnent - sponsored diversion of tax funds. Constitutiona
principle prevents the state from doing by indirection what the

constitution forbids it to do directly.

C. Publ i c noney —deductions and credits

1133 The maj ority next suggests an overly narrowinterpretation
of the term®“public noney” and concl udes thereis noconstitutionally
significant difference between a general tax deduction for a

contribution to a private school and the Arizona tax credit. Slip

op. at Y 38. | believe the magjority is wong on both counts.
1. Whet her tax credits are public noney
1134 The maj ority argues t hat because t he state | acks possessi on

and i medi ate control of the tax credit funds, they are not public
nmoney. Slip op. at 19 36-38. The sane can be sai d, of course, about
funds in an escrow account that are payable to the state on cl osi ng,
debts owed the state but not yet due and payable, taxes due (after
all credits) but not yet paid, and i nnunerabl e other funds that are

owed but have not yet reachedthetreasury. It is a dangerous doctrine
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that permts the stateto divert noney ot herwi se due the state treasury
and apply it touses forbidden by the state’s constitution. But that,
of course, is the exact result of today’ s deci sion.

1135 The majority observes that neither the constitution nor
the statutes explicitly define public noney. Slip op. at § 33. It
then strains to extrapol ate adefinitionof public noneyto be applied
to the religion clauses fromtaxpayer standi ng cases such as G ant

v. Board of Regents, 133 Ariz. 527, 652 P.2d 1374 (1982), and state

tax forms. Slip op. at 1 34-36. The issue in Gant, however, was
whet her “a taxpayer can maintain an action to enjoin the w ongful
expendi ture of state funds where the funds i n question are not rai sed
by taxation or where the plaintiffs have not in sonme way contri buted
to them” 133 Ariz. at 529-30, 652 P.2d at 1376-77.

1136 Grant and the other authorities the mgjority cites involve
bur eaucr ati ¢ managenent and m snmanagenent of public fi nances, probl ens
that can arise only when funds are in actual possession or control
of state agencies. The definitions in those cases are irrelevant
to cases involving state subsidies. If the court need infer a
definition of public noney, we would be better to find it in the
statutory provisions dealing with the precise nmatters at issue in
this case.

1137 The tax code does define public noney when read in
conjunction with | egi sl ati ve and executive branch i npl enent ati on of
our constitution. Articlel X, 84 provides that an “accurat e st at enent
of the recei pts and expendi tures of the public noney shall be publi shed
annual ly, in such manner as shall be provided by |aw.” (Enphasis
added.) The Legislature has inplenented this constitutional
requi renment:

A The director [of the Departnent of Revenue] shall be
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directly responsible to the governor for the direction,
control and operation of the departnent and shall:

* * %

4. In addition to the report required by paragraph 2 of
t hi s subsecti on, on or before Novenber 15 of each year i ssue
awittenreport tothe governor and | egislature detailing
the approxi mate costs in |lost revenue for all state tax
expenditures in effect at the time of the report. For the
pur pose of this paragraph, “tax expenditure” neans any tax
provisionin state | awwhi ch exenpts, in whole or in part,
any persons, income, goods, services or property fromthe

i npact of established taxes including deductions,
subtractions, exclusions, exenptions, allowances and
credits.

AR S. 8 42-105 (enphasi s added). Thus, the Legislatureclearly views
thearticle I X, 8 4 words “recei pts and expendi tures of public noney”
to enbrace “tax expenditures,” including tax credits.
1138 The executive branch al so views tax credits and deducti ons
as “tax expenditures” simlar to direct appropriations. Thus, in
the annual report to the Legislature required by 8 42-105, the
Depart ment of Revenue expl ains:
Tax expenditures are provi sions withinthelaw(exenptions,
excl usi ons, deductions and credits) that are designed to
encourage certain kinds of activity or aid to taxpayers
incertain categories. Such provisions, when enacted into
law, result in a loss of tax revenues, thereby reducing
t he anount of revenues available for state (as well as
| ocal) prograns. In effect, the fiscal inpact of
i npl enmenting atax expenditure would be simlar toadirect
expenditure of state funds.
ARl ZONA DEPARTMENT OF REVENUE, THE REVENUE | MPACT OF ARI ZONA' S TAX EXPENDI TURES 1
(May 1998) (enphasis added).
1139 Legi sl ative and executive branch determ nation that tax
expenditures such as tax credits conprise public noney, plainly
conports with |long established, fundamental principles of public

finance.'® See, e.g., Stanley S. Surrey, Tax Incentives as a Device

16 Note, however, that there is a difference between
deductions and credits. A progressive incone tax “nust tax only
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for Inplenenting CGovernnent Policy: A Conmparison with Direct
Gover nment Expenditures, 83 Harv. L. Rev. 705, 706 (1970) (“The term
¢t ax expendi ture' has been used to descri be those speci al provisions
of the federal inconme tax system which represent governnent
expendi tures made t hrough that systemto achi eve vari ous soci al and
econom c objectives.”). The nmajority debates our characterization
of atax credit as an expenditure of public noney. Slipop. at Y 37-
38, 40. But it isclear that theleading scholarsinthefieldreject
themjority'sviews. So alsodo Arizona' s |egislative and executive
branches, charged with the power and responsibility to collect and
spend public funds.

1140 Courts throughout the country al so are well aware that tax
credits are expenditures of public noney. The majority overl ooks
t he great body of precedent dealingw th thereligionclauses. O her
courts, state and federal, have |long viewed “tax subsidies or tax
expenditures [simlar to Arizona’ s tax credit as] the practical equiva-

| ent of direct government grants.” Qpinion of the Justices to the

Senat e, 514 N E. 2d 353, 355 (1987); see al so Arkansas Witers' Project,

Inc. v. Ragland, 481 U. S 221, 236, 107 S. C. 1722, 1731 (1987)

(Scalia, J. dissenting) (“Qur opinions have | ong recogni zed —i n Fi rst

Amendnent contexts as el sewhere —the reality that tax exenptions,

net incone if its taxable base is to have sone relationship to a
taxpayer's ability to pay, a goal we [seek]. The incone tax system
requires a particular class of deductions or exclusions to prevent
its taxing gross receipts (a base that is unrelated to the
taxpayer's ability to pay). For exanple, exclusions for capita

recoveries and deductions for costs of production are needed to
secure an accurate neasure of net incone. Such deductions and
excl usions, properly timed, help refine the net incone concept and
are called <xnormative' provisions, not tax expenditures.” Bernard
Wl f man, Tax Expenditures: From ldea to |deology, 99 Harv. L. REV

491, 491-92 (1985).
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credits, and deductions are <a formof subsidy that is adm ni stered
through the tax system'”) (quoting Regan v. Taxation Wth
Representation, 461 U. S. 540, 544, 103 S.C. 1997, 2000 (1983));
Nyquist, 413 U.S. at 791, 93 S.Ct. at 2974 (noney avail abl e t hrough

tax credit is charge nade against state treasury; tax credit is
“designed to yield a predeterm ned anount of tax <« orgiveness' in
exchange for performng acertain act the state desires to encourage”);

Public Funds for Public Schools v. Byrne, 444 F. Supp. 1228 (D. N.J.

1978), aff'd, 590 F. 2d 514 (3d Cir. 1979); Mnnesota Civil Liberties

Union v. Mnnesota, 224 N.W2d 344 (M nn. 1974), cert. denied, 421

U S 988, 95 S. Ct. 1990 (1975); CQurchinv. Mssouri I ndus. Dev. Board,
722 S. W 2d 930, 933 (Mb. 1987) (“tax credit is as much a grant of

publ i c noney or property andis as nuchadrainonthe state's coffers
as would be an outright paynent by the state. . . .7)
1141 Mor eover, our own | egislature | eaves little question that
it views the specific tax credit at issue in this case as a matter
i nvol ving public funds. It requires that the “director of the
departnent of revenue shall submt a report to the governor, the
presi dent of the senate and t he speaker of the house of representatives
regarding the fiscal inpact of the tax credit provided for donations
to school tuition organizations on July 1, 1999.” Laws 1997, Ch.
48, 8 4 (enphasi s added).
1142 Finally, the judicial wsdom of treating such tax
expendi tures as public noney conports with one of the nation's nost
reput abl e experts on the subject:
The U. S. Constitution and sone statutory | egislation

i npose restraints on the spending of governnent funds.

Thus, under constitutional doctrines, the government may

i n general not engageinactivitiesthat are discrimnatory

internms of race or sex, for exanple, or act w thout due

regard for fair procedures and process. Direct governnent
spendi ng progranms that involve such practices can be
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challenged in the courts. Private entities that receive
significant support from governnent funds and engage in
such practices are |ikew se subject to challenge. The
question . . . is whether these constitutional doctrines
also apply to tax expenditure benefits and to private
entities receiving them Gven that tax expenditures are
governnent assistance progranms, it would seem al nost
axi omatic that they shoul d.
STANLEY S. SURREY AND PAUL R, McDaNlEL, TAX EXPEND TURES 118 (1985). The
aut hor s expressly consi der whet her “the grant of aninconetax credit”
to “parents of children who send their childrento parochial school s”
shoul d be i ncl uded anong t he nuner ous constitutional issues invol ving
tax expenditures. Unsurprisingly, they conclude:
Judi ci al cases involvingconstitutional or interpretative
issues with regard to tax expendi tures shoul d be deci ded
in the sanme manner as cases involving direct government
spendi ng programs. Gven the federal governnent's own
assertion that tax expenditures “can be viewed as
alternatives to budget outlays, credit assistance or other
policy instruments,” and the “[tax] expenditures have
obj ectives sim | ar tothose prograns funded t hrough di rect

appropriations,” it isdifficult to see howthis position
can be deni ed.

| d. at 154 (quoting U. S. Governnent, Special Analysis G 203, 1981).
1143 The maj ority argues that thereis areal debate about whet her
tax credits constitute public funds. Slipop. at §41. This argunent
resurrects a discredited critique of the tax expenditure concept.
The United States Suprene Court spoke on that dead school of thought
recently, observingthat the “whol esal e rej ecti on of tax expenditure
anal ysi s was short-lived and attracted few supporters. Rather, the
| arge body of literature about tax expenditures accepts the basic
concept that special exenptions fromtax function as subsidies.”
Rosenberger v. Rectors & Visitors, 515 U. S. 819, 861 n.5, 115 S. Ct.
2510, 2532 n.5 (1995) (Thomas, J., concurring) (quoting Donna D. Adl er,

The I nternal Revenue Code, The Constitution, and the Courts: The
Use of Tax Expenditure Anal ysis in Judicial Decision Maki ng, 28 WAKE

FOREST L. ReEv. 855, 862 n.30 (1993)) (enphasis added).
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1144 The majority i n Rosenberger al so makes it quite cl ear that

t he expendi ture of funds that have not and w || never enter the public
treasury i s neverthel ess the use of public noney subject to scrutiny
under the federal Establishnent  ause, a provisionnmuch |l ess specific
t han our constitutional provisions. |d. at 842-43, 115 S. . at 2523-
24.

1145 Insum themgjority' s narrowinterpretation of public noney
in areligion clause case is without precedential support and is
contrary to academ c and expert views as well as federal and state
cases. Absent the taxing power, the noney would not exist. In ny
estimation, the majority's attenpt to support the credit with a

conparison to valid tax deductions only nmakes the matter worse.

2. Deductions versus credits

1146 The majority argues that Arizona’s tax credit nmust bevalid
because there is no significant difference between it and |ong-
recogni zed, valid tax deductions and credits. It fears that
invalidating the private school tax credit “directly contradicts
[ Ari zona’ s] decades-| ong acceptance” of charitable deductions and
tax exenptions for churches and other religious institutions. Slip
op. at Y 38, 43. | disagree.

1147 There are very significant differences between valid tax
benefits and the Arizonatax credit. The latter is not an i nducenent
to charitable giving; there is no philanthropy at all because the
credit provided is dollar-for-dollar. A taxpayer’s $500 donati on
is rebated as a credit against the tax that otherw se would be paid
tothe state. It is a bottomline reduction —noney that would, in

its entirety, go to the treasury.
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1148 Most of us do not enj oy payi ng taxes, and one woul d suspect
that a | arge nunber of Arizonans faced with the choice of directing
$500 to an STO supporting their favorite religious institution or
to the tax collector would prefer the forner, especially if there
is achance to make a profit.! Unlike a neutral deduction avail abl e
for all charitablegiving, thecredit i s not governnental encouragenent
of philanthropy. Instead, it is adirect governnent subsidy limted
to supporting the very causes the state’s constitution forbids the
governnent to support.!® Unlike neutral deductions, the credit is
not the state’ s passive approval of taxpayers’ general support of
charitable institutions. Thus, there is no philanthropy here, no
neutrality, and no limtation to secul ar use.

1149 The majority argues that the Arizona tax credit is just
one anong many avail able credits. Slip op. at 1 15. This is true,
but unlike valid tax credits, the private school tax credit supports

an activity the constitution forbids the state to support. O her

7 Arizonans may well make a profit on the tax credit. After
a taxpayer has contributed to the STO and received a dollar-for-
dollar refund fromthe Arizona Departnent of Revenue, nothing in
the Internal Revenue Code prevents himor her fromreporting the
contribution as a charitable deduction on the federal incone tax
return. The taxpayer cannot do so on the state return because
8 43-1089(C) states that the credit is “in lieu of any deduction
pursuant to section 170 of the Internal Revenue Code and taken for
state tax purpose.” However, the Internal Revenue Code has no
simlar provision.

18 It is interesting to note the degree of governnenta
encour agenent provi ded by deductions conpared to that provided by
credits. Under 8§ 43-1089, a couple with an incone of $60, 000 per
year sending $500 to an STO would receive a tax credit of $500 and
woul d thus save $500 in taxes. The “contribution” would cost them
not hi ng. The sane couple contributing to alnost any other
qual i fi ed philanthropi c cause woul d recei ve a deduction fromgross
i ncome. To reduce their state taxes by $500, that coupl e woul d need
to contribute approximtely $13, 000. See Tax Tables, Arizona
Departnent of Revenue, 1998.
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Arizonatax credits, such as those provi ded by 88 43-1083 and 43-1084
(for installation of sol ar ener gy devi ces and purchase of agri cul tural
wat er conservation systens), grant tax subsidies for prograns the
Legi sl ature coul d support by direct appropriationif it so desired.
As with the private school tax credit, the Legi sl ature seeks by parti al
subsi di zation to encourage private action by Arizona's citizens.

But the state constitution forbids subsidization of religious

education, whether full or partial. As article Il, 8§ 12 says, “No
public nmoney . . . shall be appropriated for or applied to any
religious worship, exercise, or instruction. . . .” (Enphasis added.)

That prohibitionis reinforced by article I X, 8 10, which says, “No
tax shall be laid or appropriation of public noney made in aid of
any . . . private or sectarian school.” (Enphasis added.)

1150 At present, the subsidy is capped at $500, but there is
no principled reason under the majority's analysis that the limt
coul d not be increased to whatever sumthe Legi sl ature chooses unti |
the stateis, in effect, paying the full cost of private, sectarian
education. Pragmatically, today's opinionsinply wites articlell,
8§ 12 out of the state constitution.

151 There is no need for this. The franmers’ intent to forbid
governnmental aid to private or sectarian schools does not require
proscription of all deductions or exenptions. W are squarely
confronted wth two fundanental axi oms  of constitutional
interpretation. On the one hand “we are bound to uphold the Ari zona
Constitution, and the spirit and purpose of that instrunment may not
be defeated.” Selective lifelns. Co. v. Equitable Life Assur. Soc.,
101 Ariz. 594, 598, 422 P.2d 710, 714 (1967). On the other hand,

as the mpjority recogni zes, “inorder tofulfill the original intent

of the constitution, [its provisions] nust be viewed in the |ight
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of the contenporary society, and not strictly held to the neaning
and context of the past.” Comunity Council v. Jordan, 102 Ariz.

448, 454, 432 P.2d 460, 466 (1967).1° In bal anci ng these

consi derati ons, we need not subscribe to an absol uti st positionthat
of fends historical practices recognized since statehood or to a
position that ignores the obvious and i nperative text and i ntent of
the state constitution. There is a mddle road that accounts for
bot h consi derati ons.

152 The framers had no specificintent toinvalidate generalized
charitabl etax deductions for grants to private and sectari an school s.
As shown by their treatnent of Morgan’s exenption proposition, they

intended to continue the practice of property tax exenptions for

19 The majority finds specific support in Community Council.
Slip op. at 1Y 45, 57-58. Community Council is not on point. It
holds that the state may reinburse a community council for its
“direct financial aid [to the indigent] in energency situations”
w thout violating the Arizona Constitution, even though the
Sal vation Arny, a religious organization, was the central agency
t hrough which the aid was disbursed and the Phoenix Council of
Churches participated in choosing the disbursenent agency. 102
Ariz. at 450-51, 432 P.2d at 462-63. But in Community Council the
ultimate recipients of aid were the inpoverished persons, not
religious organi zations, as is the situation in the case before us.
In Community Council neither the Council’s initial contributions
nor the state’'s reinbursenents were used to further sectarian
observance or instruction but, rather, to provide a formof welfare

assi st ance. This, of course, is sonething for which the
Legi slature could have nmade a direct appropriation. | have no
quarrel with Community Council. It would be a strange rul e i ndeed

that woul d prevent the state fromutilizing the beneficial services
of religious organizations to help the needy or to acconplish any
ot her goal perceived as worthwhile and not prohibited by the
constitution. The constitution does not require governnent to
sever contact with religious institutions or to dispense with their
hel p. It does prohibit providing themw th the noney with which to

instruct in and inculcate their religious beliefs. 1In the present
case, unli ke Comunity Council, the noney does not pass through the
religious institution to help the needy. Instead, it stays in the
religious organizations, where it may be used for religious
i nstruction and observance for all, rich and poor.
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charitable institutions, including churches and reli gi ous school s.
See article I X, 8 2. At the time our constitution was witten there
was no i ncone tax, state or federal, and no deductions to worry about.
Since the 1913 adoption of the Sixteenth Arendnent to the federal
constitution and subsequent inposition of federal and state incone
taxes, a historical acceptance has grown around deductions for
general i zed charitabl e gi ving, much li ke that recogni zed f or exenpti ons
under the state and federal constitutions. Walz v. Tax Commin, 397

U S. 664, 669-70, 90 S.Ct. 1409, 1411 (1970).2° There is no need to

20 WAl z speaks to the historical acceptance of exenptions for
religious institutions:

All of the 50 States provide for tax exenption
of places of worship, nost of themdoing so by
constitutional guarantees. For so long as
federal inconme taxes have had any potential

i npact on churches —over 75 years —religious
organi zati ons have been expressly exenpt from
the tax. . . . Few concepts are nore deeply
enbedded in the fabric of our national Ilife,

beginning wth pre-Revolutionary colonia

times, than for the governnent to exercise at
the very least this kind of benevol ent
neutrality toward churches and religious
exerci se generally so | ong as none was favored
over others and none suffered interference.

ld. at 676-77, 90 S.Ct. at 1415 (enphasis added) (footnote
omtted).

[Aln unbroken practice of according the
exenption to churches, openly and by
affirmative state action, not covertly or by
state inaction, is not something to be lightly
cast aside. Nearly 50 years ago M. Justice
Hol mes stated: <« f a thing has been practised
for two hundred years by conmmon consent, it
will need a strong case for the Fourteenth
Amendnent to affect it . . . .' Jackman v.
Rosenbaum Co., 260 U.S. 22, 31, 43 S.C. 9,
10, 67 L.Ed. 107 (1922).

ld. at 678, 90 S.Ct. at 1416.
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fear that invalidation of the Ari zonatax credit will upset the apple
cart and invalidate tax exenptions and deducti ons for charitabl e giving
to churches, private andreligious schools, andsimlar institutions.
The historical practice of allow ng such benefits as part of the
stat e’ s encour agenent of general philanthropy, conbinedwith aneutra
programprovi di ng such benefits for contributionstoall charitable,
nonprofit endeavors, does not offend the constitution. The Arizona
tax credit, however, is available only for grants to predom nantly
religious institutions. GCeneral deductions and exenptions are but
two of many phil anthropic private choi ces taxpayers nmay nake as an

accept ed el enent of contenporary denocracy.? Thetax credit is sinply

21 Again, the analogy to exenptions is useful. Wal z
establishes the constitutionality of exenptions due to their
neutrality toward religion, wusing words quite applicable to
deductions, credits, and other tax benefits:

The legislative purpose of a property tax
exenption is neither the advancenent nor the

inhibition of religion; it IS neither
sponsorship nor hostility. New York, in
common wth the other States, has determ ned
t hat certain entities that exi st in a

har noni ous relationship to the comunity at
|arge, and that foster its <«xmoral or nenta
i nprovenent,' should not be inhibited in their
activities by property taxation or the hazard
of | oss of those properties for nonpaynent of
taxes. It has not singled out one particular
church or religious group or even churches as
such; rather, it has granted exenption to al

houses of religious worship within a broad
class of property owned by nonprofit,

quasi - public corporations whi ch i ncl ude
hospitals, libraries, playgrounds, scientific,
pr of essi onal , hi stori cal, and patriotic

groups. The State has an affirmative policy
that considers these groups as beneficial and
stabilizing influences in comunity life and
finds this classification useful, desirable,
and in the public interest.
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a badly disqguised end-run around the state constitution. It is as
invalid as a statute |limting charitable deductions only to
contributions to religious organi zations.

1153 I ndeed, it isquitelikely that prohibiting deductions for
charitable contributions to religious institutions or schools when
such deductions are generally permtted for contributionstoall types
of other charitableinstitutions would di scrim nate against religion
and thus violate the Free Exercise C ause of the First Amendnent.

Rosenberger, 515 U. S. at 849-51, 115 S. . at 2526-28 (O Connor, J.,

concurring); Lanb’s Chapel v. Center Mriches Union Free Sch. Dist.,
508 U.S. 384, 113 S. Ct. 2141 (1993); Wdnar, 454 U. S. at 274, 102
S.C. at 277.

D. Article I X, 8 10 and the laying of taxes

1154 Intwo brief paragraphs, the mpjority asserts that article
I X, 8 10, which states that no tax should be “laid . . . in aid of
any church, or private or sectarian school, . . .” is inapplicable

because a “tax credit is not an appropriation of public noney.

To the contrary, this nmeasure reduces the tax liability of those
choosing to donate to STGs.” Slip op. at 7 49, 50 (enphasis in
original).

1155 | cannot agree. The majority does not tell us how one can
obtainacredit against atax unlessthetaxisfirst laid. The school
tax credit is an offset against taxes otherw se due and ow ng, as
the statuteitself describesit. See 8§ 43-1089(B) (unusedtax credits

inany particul ar year may “offset” future taxes). The aidto private

397 U S at 672-73, 90 S.Ct. at 1413.
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school s cones fromatax that was | ai d and i nposed. Absent the state’s
| evy of a tax, there woul d be nothing to offset and consequently no

credit. Article I X, 8 10 applies.

CONCLUSI ON

1156 We are all free to use our noney to support any religious

institution of our choice. Under the Free Exercise O ause, the
gover nment cannot prevent us frommaki ng that choice. It may passively
encour age such phil ant hropy as part of a schene of using tax benefits

to support charitable giving of all types —toreligious, nonreligious,

educational, social service, and all the other institutions that

qualify for deductions. So long as the tax benefits are general and
neutral, they may be all owed even though sone of the institutions

supported are those the governnent is prohibited fromassisting by
direct grants or subsi dies.

1157 But the Arizona tax credit is quite different. It is

directed sothat it supports only the specific educational institutions
the Arizona Constitution prohibits the state from supporting —
predom nantly religious schools. By reinbursing its taxpayers on
a dollar-for-dollar basis the state excuses them from payi ng part

of their taxes, but only if the taxpayers send their noney to school s

that are private and predom nantly religious, where the noney may
be used to support religiousinstructionand observance. |f the state
and federal religion clauses permit this, what will they prohibit?
Evidently the court’s answer is that nothing short of direct

| egi sl ative appropriationfor religiousinstitutionsis prohibited.

| f that answer stands, this state and every other will be able to
use the taxi ng power to direct unrestricted aid to support religious

i nstruction and observance, thus destroyi ng any pretense of separation
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of church and state.

1158 | di sagree for the reasons stated and respectful |y di ssent.

STANLEY G FELDVAN, Justice

CONCURRI NG

JAMVES MCELLER, Justice (Retired)
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