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FELDVAN, Justice

M1 We granted review to determ ne whether the restrictive
covenant between Dr. Steven Farber and Vall ey Medical Specialists
is enforceable. We hold that it is not. Public policy concerns in
this case outwei gh Val | ey Medi cal ' s protectabl einterests inenforcing
t he agreenent. We thus vacate the court of appeals’ opinion, affirm
the trial court's judgnent, and remand to the court of appeals to
resol ve any remai ni ng i ssues. W have jurisdiction pursuant to Ari zona

Constitution article VI, 8 5(3) and AR S. § 12-120. 24.

FACTS AND PROCEDURAL HI STORY

12 I n 1985, Val |l ey Medi cal Specialists (“VM5"), a professional
corporation, hired Steven S. Farber, D. O, an internist and
pul monol ogi st who, anong ot her t hings, treated Al DS and HI V-positive
pati ents and perfornmed brachyt herapy —a procedure that radi ates the
inside of the lung in lung cancer patients. Brachytherapy can only
be perforned at certain hospital s that have the necessary equi pnent.
A few years after joining VM5, Dr. Farber becane a sharehol der and
subsequently a mnority officer and director. In 1991, the three
directors, including Dr. Farber, entered into newstock and enpl oynent
agreenents. The enpl oynent agreenent contai ned arestrictive covenant,
t he scope of which was anended over tine.
13 In 1994, Dr. Farber left VMS and began practicing within
the area defined by the restrictive covenant, which at that tine read
as foll ows:

The parties recognize that the duties to be

rendered under the terns of this Agreenent by

the Enployee are special, unique and of an

extraordi nary character. The Enpl oyee, in

consi deration of the conpensationto be paidto

him pursuant to the terns of this Agreenent,
expressly agrees to the following restrictive
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covenant s:

(a)

(d)

(e)

The Enployee shall not, directly or
indirectly:

(1) Request any present or future patients
of the Enployer to curtail or cancel
their professional affiliation with
t he Enpl oyer;

(1i) Either separately, jointly, or in
association with others, establish,
engage in, or becone interested in,
as an enployee, owner, partner,
shar ehol der or ot herw se, or furnish
any information to, work for, or
assi st i n any manner, anyone conpeti ng
with, or who may conpete with the
Enpl oyer inthe practice of nedi ci ne.

ii) Disclose the identity of any past,
present or future patients of the
Enpl oyer to any ot her person, firmor
corporation engaged in a nedical
practice the same as, simlar to or
In general conpetition wth the
nmedi cal services provided by the

Enpl oyer.

(tv) Either separately, jointly or in
association wth others provide
medi cal care or nedi cal assi stance for
any person or persons who were
patients or [sic] Enpl oyer duringthe
period that Enployee was in the hire
of Enpl oyer.

* * %

The restrictive covenants set forth herein
shall continue during the term of this
Agreenent and for a period of three (3)
years after the date of term nation, for
any reason, of this Agreenent. The
restrictive covenants set forth herei n shal
be binding upon the Enployee in that
geogr aphi cal area enconpassed within the
boundaries neasured by a five (5 mle
radi us of any of fice maintainedor utilized
by Enpl oyer at the time of execution of the
Agreenment or at any tinme thereafter.

The Enpl oyee agrees that aviolationonhis
part of any covenant set forth in this
Par agraph 17 wil| cause such danmage to the
Enpl oyer as will beirreparabl e and for that
reason, that Enpl oyee further agrees that
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t he Enpl oyer shall beentitled, as anmatter
of right, and upon notice as provided in
Par agr aph 20 hereof, to aninjunction from
any court of conpetent jurisdiction,
restraining any further violation of said
covenants by Enpl oyee, his corporation,
enpl oyees, partners or agents. Such right
toinjunctive renedies shall beinaddition
to and cunul ati ve wit h any ot her ri ghts and
remedi es t he Enpl oyer may have pursuant to
this Agreenent or | aw, i ncl udi ng,
specifically with regard to the covenants
set forth in subparagraph 17(a) above, the
recovery of I|iquidated damages equal to
forty percent (40% of the gross receipts
recel ved for nmedi cal services provided by
t he Enpl oyee, or any enpl oyee, associ at e,
partner, or corporation of the Enployee
during the termof this Agreenment and for
a period of three (3) years after the date
of termnation, for any reason, of this
Agr eenent . The Enpl oyee expressly
acknowl edges and agrees t hat t he covenants
and agreenent contained in this Paragraph
17 are m ni numand reasonabl e i n scope and
are necessary to protect the legitimte
i nterest of the Enpl oyer and its goodw || .

(Enmphasi s added.)

14 VM5 filed a conplaint against Dr. Farber seeking (1)

prelimnary and permanent injunctions enjoining Dr. Farber from
violatingtherestrictive covenant, (2) |iqui dated danages for breach
of the enpl oynent agreenent, and (3) damages for breach of fiduciary
duty, conversion of patient files and confidential information, and
intentional interference with contractual and/ or busi ness rel ati ons.

15 Fol | owi ng si x days of testinony and argunent, the trial

court deni ed VM5 s request for aprelimnary injunction, findingthat

the restrictive covenant violated public policy or, alternatively,

was unenfor ceabl e because it was too broad. Specifically, the court

found that: any covenant over six nonths woul d be unreasonabl e; the
five-mle radius fromeach of the three VMS of fi ces was unreasonabl e
because it covered a total of 235 square mles; and the restriction

was unr easonabl e because it di d not provi de an excepti on for energency



medi cal aid and was not l[imted to pul nonol ogy.
16 The court of appeal s reversed, concluding that a nodified

covenant was reasonable. Valley Med. Specialists v. Farber, 190 Ari z.

563, 950 P. 2d 1184 (App. 1997). The court noted that there were ei ght
hospital s outside the restricted area where Dr. Farber coul d practi ce.
Id. at 567, 950 P. 2d at 1188. Al though t he covenant nade no excepti ons
for enmergency nedicine, the court held that the severability cl ause
permtted the trial court to nodify the covenant so Dr. Farber could
provi de energency services withinthe restricted area. 1d. (citing
Phoeni x Ot hopaedi ¢ Surgeons, Ltd. v. Peairs (“Peairs”), 164 Ariz.
54, 61, 790 P.2d 752, 759 (App. 1989)). Moreover, VN5 was al | owed

to stipulate that Dr. Farber coul d performbrachytherapy and treat
AIDS and HV patients within the restricted area, again even t hough
t he covenant cont ai ned no such exceptions. Valley Med. Specialists,

190 Ariz. at 567, 950 P.2d at 1188.

17 The court of appeal s found the restriction, when so nodifi ed,
reasonable as to tinme and place. Although non-energency patients
m ght be required to travel further to see Dr. Farber, they could
continue to see himif they were willing to drive that far. 1d. at
567-68, 950 P.2d at 1188-89. Three years was reasonabl e because t he
record contai nedtestinony that it mght take Dr. Farber’s repl acenent
threetofiveyears to devel op his pul nonary practice referral sources
to the level they were when Dr. Farber resigned. Id.

18 The court found that the restrictive covenant did not viol ate
public policy, believingthat courts nust not unnecessarily restrict
the freedomof contract. 1d. at 568, 950 P.2d at 1189. Mbreover,
the record was void of any evidence that the availability of

pul monol ogi sts in the restricted area woul d be i nadequate w t hout



Dr. Farber. | d.

DI SCUSSI ON

A Standard of review

19 There i s sone di spute over what standard of review shoul d
be applied to the trial court’s decision. Dr. Farber contends the
court of appeals usurped the trial court’s discretion by applying
a de novo standard. G anting or denying a prelimnary injunction
is within the sound discretion of the trial court, and its deci sion
wi |l not be reversed absent an abuse of that discretion. Financial

Assocs., Inc. v. Hub Properties, Inc., 143 Ariz. 543, 545, 694 P. 2d

831, 833 (App. 1984). Thetrial judge’'s factual findings are revi ewed
on a clearly erroneous standard. See Rule 52(a), Ariz.R Cv.P.

110 VMS cont ends, however, that the court of appeal s correctly
applied a de novo standard. M xed findings of fact and |law are
revi ewed de novo. | ndeed, sone courts have hel d that the determ nation
of whether arestrictive covenant i s reasonabl e is a question of | aw

See, e.g., Gann v. Morris, 122 Ariz. 517, 518, 596 P.2d 43, 44 (App.

1979); Raymundo v. Hammond Cinic Ass’'n, 449 N E 2d 276, 280 (I nd.
1983).

111 It is true that the ultimte question of reasonabl eness
is aquestionof aw. But reasonablenessis afact-intensiveinquiry
t hat depends on weighingthetotality of the circunstances. Brycel and
v. Northey, 160 Ariz. 213, 217, 772 P.2d 36, 40 (App. 1989) (“Each
case hinges onits own particular facts.”); AQliver/Pilcher Ins. v.

Dani el s, 148 Ariz. 530, 532, 715 P.2d 1218, 1220 (1986). Thus, we

wi |l give substantial deference both to the trial court’s findings

of fact and its application of lawto fact, reviewi ng the forner on



a clearly erroneous standard and the | atter for abuse of discretion.

B. Hi story of restrictive covenants
112 A brief reference to basic principles is appropriate.
Hi storically, covenants not to conpete were viewed as restraints of

trade and were invalid at common law. GChio Urology, Inc. v. Poll,

594 N. E. 2d 1027, 1031 (Chi o App. 1991); see generally Harl an M Bl ake,
Enpl oyee Agreenents not to Conpete, 73 Harv. L. REv. 625 (1960); Serena
L. Kaf ker, Gol den Handcuffs: Enforceability of Nonconpetition O auses
i n Professional Partnership Agreenents of Accountants, Physicians,
and Attorneys, 31 AM Bus. LJ. 31, 33 (1993). Eventually, ancillary
restraints, such as those incident to enploynent or partnership
agreenents, were enforced under the rule of reason. See RESTATEMENT
( SEconD) OF ConTRACTS 8§ 188 (herei nafter “RESTATEMENT”). G ven the public
interest indoctor-patient relationships, thevalidity of restrictive
covenants between physicians was carefully exam ned long ago in

Mandevill e v. Harman:

Theruleisnot that alimtedrestraint i s good,
but that it may be good. It is valid when the
restraint is reasonable; and the restraint is
reasonabl e when it inposes no shackl e upon the
one party which is not beneficial to the other.

The authorities are uniform that such
contracts are valid when the restraint they
i npose i s reasonabl e, and the test to be appli ed,
. isthis: To consi der whether the restraint
is such only as to afford a fair protection to
the interest of the party in favor of whomit
is given, and not so large as tointerfere with
the interest of the public. Watever restraint
is larger than the necessary protection of the
party can be of no benefit toeither; it canonly
be oppressive, and, if oppressive, it is, inthe
eye of the |law, unreasonable and void, on the
ground of public policy, as being injurious to
the interests of the public.

7 A 37, 38-39 (N.J. 1886) (citations omtted); see also Karlin v.



Wi nberg, 390 A 2d 1161, 1165 (N.J. 1978). To be enforced, the
restriction nmust do nore than sinply prohibit fair conpetition by
t he enpl oyee. Brycel and, 160 Ariz. at 216, 772 P.2d at 39. 1|n other
wor ds, a covenant not to conpete is invalid unless it protects sone
legitimate i nterest beyond the enployer’s desire to protect itself
fromconpetition. Amex Distrib. Co. v. Mascari, 150 Ariz. 510, 518,
724 P.2d 596, 604 (App. 1986). The legitinmate purpose of post-

enpl oynment restraints is “to prevent conpetitive use, for a tine,
of information or relationships which pertain peculiarly to the
enpl oyer and which the enployee acquired in the course of the
enpl oynent.” Bl ake, supra, 73 HaRv. L. REv. at 647. Despite the freedom

to contract, the |law does not favor restrictive covenants. Ohi o

Uology, Inc., 594 N E. . 2d at 1031. This disfavor is particularly
strong concer ni ng such covenant s anong physi ci ans because t he practi ce
of nedicine affects the public to a nuch greater extent. Id. In
fact, “[f]or the past 60 years, the Areri can Medi cal Associ ati on (AMA)
has consistently taken the position that nonconpetition agreenents
bet ween physi ci ans i npact negatively on patient care.” Paul a Berg,
Judi ci al Enforcenent of Covenants not to Conpete Bet ween Physi ci ans:

Protecting Doctors’ Interests at Patients’ Expense, 45 RUTGERSL. REv.

1, 6 (1992).
C. Level of scrutiny —public policy considerations
113 We first address the level of scrutiny that should be

afforded to this restrictive covenant. Dr. Farber argues that this
contract is sinply an enpl oyer-enpl oyee agreenent and thus the
restrictive covenant shoul d be strictly construed agai nst t he enpl oyer.

See Anmex Distrib. Co., 150 Ariz. at 514, 724 P.2d at 600 (noting




enpl oyer - enpl oyee restrictive covenants are di sfavored and strictly
construed agai nst the enployer). This was the approach taken by the
trial court. VMS contends that this is nore akin to the sale of a
busi ness; thus, the nonconpete provision should not be strictly
construed against it. See id. (courts nore lenient in enforcing
restrictive covenants connected to sal e of busi ness because of need
to effectively transfer goodw I ). Finding the agreenment here not
on all fours with either approach, the court of appeals applied a
standard "somewhere between" the two. Valley Med. Specialists, 190

Ariz. at 566, 950 P.2d at 1187.

114 Al though this agreement is between partners, it is nore
anal ogous t o an enpl oyer - enpl oyee agreenent than a sal e of a busi ness.
See RESTATEMENT § 188 cnt. h (“Arule simlar to that applicable to
an enpl oyee or agent applies to a partner who nakes a prom se not
to conpete that is ancillary to the partnership agreenent or to an
agreenent by whi ch he di sposes of his partnershipinterest.”). Mny
of the concerns present in the sale of a business are not present
or are reduced where, as here, a physician | eaves a nedi cal group,
even when that physicianis a partner. Wen a business is sold, the
val ue of that business’s goodwi || usually figures significantlyinto
the purchase price. The buyer therefore deserves sone protection
fromconpetition fromthe former owner. See Kafker, supra, 31 Am
Bus. L.J. at 33. A restraint acconpanying the sale of a business
i's necessary for the buyer to get the full goodw || val ue for which
it has paid. Blake, supra, 73 Harv. L. REv. at 647.

115 It is true that in this case, unlike typical enployer-
enpl oyee agreenents, Dr. Farber may not have been at a bargaining

di sadvant age, which is one of the reasons such restrictive covenants



are strictly construed. See, e.g., Rashv. Toccoa dinic Med. Assocs.,

320 S.E. 2d 170, 172-73 (Ga. 1984). Unequal bargai ni ng power nay be
a factor to consider when exam ning the hardship on the departing
enpl oyee. But in cases involving the professions, public policy
concerns may outwei gh any protectable interest the remaining firm
menbers may have. Thus, this case does not turn on the hardship to
Dr. Farber.

116 By restricting a physician’s practice of nmedicine, this
covenant i nvol ves strong public policy inplications and nust be cl osely
scrutinized. See Peairs, 164 Ariz. at 60, 790 P.2d at 758; Ohio

Urology, Inc., 594 N E. 2d at 1032 (restrictive covenant in nedi cal

context “strictly construed in favor of professional nobility and
access to nedical care and facilities"). Al t hough st oppi ng short
of banning restrictive covenants between physicians, the Anmrerican
Medi cal Association (“AMA’) "di scourages" such covenants, finding
they are not in the public interest.

The Council on Ethical and Judicial Affairs

di scourages any agreenent between physicians

which restricts the right of a physician to

practice nmedici ne for a specifiedperiodof tine

or in a specified area upon term nation of

enpl oyment or a partnership or a corporate

agreement. Suchrestrictive agreenents are not

in the public interest.
1989 Current Opi nions of the Council on Ethical and Judicial Affairs,
Section 9.02 (hereinafter “AMA Qpinions”). In addition, the AVA
recogni zes that free choice of doctors is theright of every patient,
and free conpetition anong physicians is a prerequisite of opti mal
care and ethical practice. See AMA Opinions, Section 9.06; Chio

Urology, Inc., 594 N. E 2d at 1030.

117 For sim | ar reasons, restrictive covenants are prohi bited

bet ween attorneys. See Dwyer v. Jung, 336 A 2d 498, 501 (N.J. Super.
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Ct. Ch. Div.), aff’d, 348 A 2d 208 (N.J. Super. C. App. Div. 1975);
Cohen v. Lord, Day & Lord, 550 N. E.2d 410, 410-11 (N. Y. App. 1989).

In 1969, the Anerican Bar Associ ati on adopted a code of professional
conduct that contained a disciplinary rule prohibiting restrictive
covenants between attorneys. See Berg, supra, 45 RUTGERS L. Rev. at
37. The ethical rules adopted by this court provide:

A | awyer shall not participate in offering or
maki ng:

(a) a partnership or enpl oynent agreenent that
restrictstherights of alawer to practice
after termnation of therelationship except
an agreenent concerning benefits upon
retirement; or

(b) an agreenent in whicharestrictiononthe
| awyers right to practice is part of the
settl enent of a controversy between private
parties.

Ethical Rule (“ER’) 5.6, Arizona Rul es of Professional Conduct, Rule
42, Ariz.R Sup.C.

118 Restrictive covenants between |l awers limt not only their
pr of essi onal autonony but al sothe client’s freedomto choose a |l awyer.
See ER 5.6 cmt. W do not, of course, enact ethical rules for the
medi cal profession, but given the view of the AMA to which we have
previously alluded, we believe the principle behind prohibiting
restrictive covenants in the |legal profession is relevant.

Comrer ci al standards may not be used t o eval uate
the reasonableness of |awer restrictive
covenants. Strong public policy considerations
Preclude their applicability. In that sense
awyer restrictions areinjurious tothe public
interest. A client is always entitled to be
represent ed by counsel of his own choosi ng. The
attorney-client relationship is consensual,
hi ghly fiduciary on the part of counsel, and he
may do not hing which restricts the right of the
client to repose confidence in any counsel of
his choice. No conc?ft of the practice of |aw
is nore deeply rooted.

Dwer, 336 A 2d at 500.
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119 We t her ef ore concl ude t hat t he doctor-patient rel ationship
is special and entitled to unique protection. It cannot be easily
or accurately conpared to rel ationships in the comercial context.
In light of the great public policy interest involved in covenants
not to conpete between physicians, each agreenent will be strictly

construed for reasonabl eness.?

D. Reasonabl eness of covenant

120 Reasonabl eness is a fact-intensive inquiry that depends
onthe totality of the circunstances. Bryceland, 160 Ariz. at 217,
772 P.2d at 40 ("Each case hinges onits own particular facts.”);

Oliver/Pilcher Ins., 148 Ariz. at 532, 715 P.2d at 1220. A

restriction is unreasonable and thus will not be enforced: (1) if
the restraint is greater than necessary to protect the enployer’s
legitimate interest; or (2) if that interest is outweighed by the
hardship to the enployee and the likely injury to the public. See
RESTATEMENT § 188 cnt. a.; see also Bl ake, supra, 73 HARv. L. ReEv. at
648-49; Ferdinand S. Tinio, Annotation, Validity and Construction
of Contractual Restrictions on Right of Mdical Practitioner to
Practice, Incident to Partnership Agreenent, 62 A L.R 3d 970, 984
(1975). Thus, inthe present case, the reasonabl eness inquiry requires
us to examne the interests of the enpl oyer, enpl oyee, patients, and
publicingeneral. See 62 A L.R 3d at 976; see al so Peairs, 164 Ari z.
at 57, 790 P.2d at 755; Anex Distrib. Co., 150 Ariz. at 514, 724 P. 2d

at 600 (acconmmodating right to work, right tocontract, and public's

! Dr. Farber asks us to hold restrictive covenants in the
medi cal profession void per se as against public policy. Finding
the present covenant unreasonable and thus unenforceable by
i njunction, we need not and do not address that contention.

12



right to conpetition); see generally Blake, supra. Bal ancing these
conpeting interests is no easy task and no exact formnul a can be used.
See RESTATEMENT § 188 cnt. a.

121 Inholdingthisrestrictive covenant enforceabl e, the court
of appeals relied heavily on Peairs, noting the restriction here was
“very simlar to the one in Peairs, which restricted a doctor from
practicing orthopedi c medi ci ne and surgery wwthinafive-mle radius

of each of three offices for three years.” Valley Med. Specialists,

190 Ariz. at 567, 950 P.2d at 1188. As noted, however, each case
must be decided on its own unique facts. Bryceland, 160 Ariz. at
217, 772 P.2d at 40. Here, thefacts are sufficiently distinguishable
fromPeairs towarrant different treatnment. For instance, in Peairs
the three offices were “clustered,” and the total restricted area
was t hus much smaller. 164 Ariz. at 60, 790 P.2d at 758. The Peairs
restrictive covenant prevented the practice of “orthopedi ¢ nedi ci ne
and surgery.” 1d. at 56, 790 P. 2d at 754. Here, however, the covenant
prohi bited Dr. Farber fromproviding any and all fornms of “nedi cal
care,” including not only pul nonol ogy, but energency nedicine

brachyt herapy treatnent, and HI V-positive and AIDS patient care.
Finally, thetrial court inPeairs grantedthe prelimnary injunction,
while the trial court here denied it. Because we review the grant
or denial of a prelimmnary injunction for abuse of discretion, the
trial judge's ruling after hearing the evidence in both cases is

anot her factor that distinguishes the two cases.

E. VMS' s protectable interest

122 VMS cont ends, and the court of appeal s agreed, that it has
a protectableinterest inits patients and referral sources. Inthe
commercial context, it is clear that enployers have a legitimte

13



interest in retaining their customer base. See, e.g., Brycel and,
160 Ariz. at 217, 772 P.2d at 40. "The enployer’s point of viewis
that the conpany’'s clientele is an asset of val ue which has been
acquired by virtue of effort and expendi tures over a period of tine,
and whi ch shoul d be protected as a formof property.” Blake, supra,
73 HARv. L. Rev. at 654. |Inthe nedical context, however, the personal
rel ati onshi p between doctor and patient, as well as the patient’s
freedom to see a particular doctor, affects the extent of the

enployer’s interest. See Chio Urology Inc., 594 N E. 2d at 1031-32.

“The practice of a physicianis athing so purely personal, dependi ng
so absolutely on the confidence reposed in his personal skill and
ability, that when he ceases to exist it necessarily ceases also

.” Mandeville, 7 A at 40-41 (hol di ng nedi cal practice’s patient

base is not protectable interest); see also Berg, supra, 45 RUTGERS
L. Rev. at 17.

123 Even in the commercial context, the enployer’s interest
inits custonmer base is balanced with the enployee’s right to the
cust oners. Where the enployee took an active role and brought
custoners with himor her to the job, courts are nore reluctant to
enforce restrictive covenants. Bl ake, supra, 73 HARv. L. REv. at 664,
667. Dr. Farber was a pul nonologist. He did not learn his skills
fromVMS. Restrictive covenants are designed to protect an enpl oyer’s
custonmer base by preventing “a skilled enployee from | eaving an
enpl oyer and, based on hi s skill acquired fromthat enpl oynent, | uring
away the enployer’s clients or business while the enployer is
vul nerabl e —t hat i s —before the enpl oyer has had a chance to repl ace
t he enpl oyee with soneone qualified to do the job.” Brycel and, 160
Ariz. at 217, 772 P.2d at 40. These facts support the trial judge’s
conclusion that VMS's interest in protecting its patient base was

14



out wei ghed by ot her factors.
124 W agree with VMS, however, that it has a protectable

interest inits referral sources. See Medical Specialists, Inc. v.

Sl eweon, 652 N. E. 2d 517, 523 (I nd. App. 1995) (“Cearly, the continued
success of [a specialty] practice, which is dependent upon patient
referrals, is a legitimte interest worthy of protection.”);

Bal |l esteros v. Johnson, 812 S.W2d 217, 223 (M. App. 1991).

F. Scope of the restrictive covenant

125 The restriction cannot be greater than necessary to protect
VMS' s legitinate interests. A restraint’s scope is defined by its
dur ati on and geogr aphi c area. The frequency of contact between doctors
and their patients affects the perm ssible Il ength of the restraint.
Bl ake, supra, 73 HARv. L. REv. at 659. Theideais to givethe enpl oyer
a reasonabl e anount of tine to overcone the forner enpl oyee’ s | oss,
usual ly by hiring a replacenent and gi ving that replacenent tinmeto
establishaworkingrelationship. Id. Eveninthe conmercial context,
“Iw hen the restraint is for the purpose of protecting custoner
relationships, its duration is reasonable only if it is no |onger
t han necessary for the enployer to put a new nan on the job and for
t he new enpl oyee t o have a reasonabl e opportunity to denonstrate his

effecti veness to the custoners.” Anex Distrib. Co., 150 Ariz. at

518, 724 P.2d at 604 (quoting Bl ake, supra, 73 Harv. L. Rev. at 677).

126 In this case, the trial judge found that the three-year
peri od was an unreasonabl e duration because

all of the experts agree that the practice of

pul mronol ogy entails treating patients wth

chroni c condi tions which require nore hospital
care than of fi ce care and whi ch requi res regul ar

15



contact withthe treating physician at | east once

within each six-nmonth period so that any

provision over six nonths is onerous and

unnecessary to protect VM5 s economic interests

where virtually all of Dr. Farber’s VMS patients

had an opportunity by late 1994 or early 1995

(Farber l'eft Septenber 12, 1994) to deci de whi ch

pul monol ogist . . . they would consult for their

ongoing treatnent|.]
On this record, we cannot say this factual finding was clearly
erroneous. The three-year duration is unreasonabl e.
127 The activity prohibited by the restraint al so defines the
covenant’s scope. The restraint nust be l[imted to the particul ar
speciality of the present enpl oynent. See Bl ake, supra, 73 Harv. L.
Rev. at 676. On its face, the restriction here is not limted to
internal nedicine or even pul nonology. It precludes any type of
practice, eveninfields that do not conpete with VM5. Thus, we agree
with the trial judge that this restriction is too broad. Conpare
Peairs, 164 Ariz. at 56, 790 P.2d at 754 (uphol ding injunction that
enforced restrictive covenant preventing doctor frompracticingonly

ort hopaedi ¢ nedi ci ne and orthopaedi c surgery).

G Public policy

128 The court of appeals held that the restrictive covenant
does not viol ate public policy, pointing out that the record contains
not hing to suggest there will be a |ack of pul nonologists in the
restricted area if Dr. Farber is precluded frompracticing there.
Even if we assune ot her pul nonol ogists will be available to cover
Dr. Farber’s patients, we disagree with this view It ignores the
significant interests of individual patients within the restricted
area. Kafker, supra, 31 AM Bus. L.J. at 39-40. Acourt nust eval uate
t he extent to which enforcing the covenant woul d forecl ose patients
from seeing the departing physician if they desire to do so. See
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Karlin, 390 A 2d at 1170; see al so AMA Opi nions, Section 9. 06.
129 Concl udi ng that patients' right to see the doctor of their
choice is entitled to substantial protection, VMS s protectable
interests here are conparatively mninmal. See Berg, supra, 45 RUTGERS
L. Rev. at 15-36. The geographi c scope of this covenant enconpasses
approxi mately 235 square mles, making it very difficult for Dr.
Farber’s existing patients to continue treatnment with himif they
so desire. After six days of testinony, the trial judge concl uded
that this restrictive covenant was unreasonably broad and agai nst
public policy. Specifically, the judge found:
(1) the three year duration was unreasonabl e
because pul nonology patients typically
require contact with the treating physician
once every six nonths. Thus, arestriction
over six nonths i s unnecessary to protect
VM5’ s economic interests. Patients would
have had opportuny&y W t hi n approxi mately
six nonths to decide which doctor to see
for continuing treatnent;
(2) the five mle radius was unreasonable
because with the three offices, the
restriction covered nore than 235 square
m | es;
(3) the restriction was unreasonabl e because
it did not expressly provide for an
exception for energency nedi cal treatnent;

(4) the restriction was overly broad because
it is not limted to pul nonol ogy;

(5) the covenant viol ates public policy because
of the sensitive and personal nature of the
doctor-patient relationship.
G ven the facts and the principles discussed, that finding is well

supported factually and | egally.

H. Severance —the blue pencil rule
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130 Thi s contract contains a severance clause.? The court of
appeal s accepted a stipulation by VMsthat the restriction woul d not
prohibit Dr. Farber fromtreating H V-positive and Al DS patients or
fromperform ng brachyt herapy. Onits face, however, therestriction
i's broader than that, restricting himfromproviding “nmedical care
or nedi cal assistance for any person or persons who were patients
or [sic] Enployer during the period that Enployee was in the hire
of Enployer." Arizonacourtsw |l “blue pencil” restrictive covenants,
elimnating grammatically severabl e, unreasonabl e provi sions. See
Amex Distrib. Co., 150 Ariz. at 514, 724 P.2d at 600; A liver/Pilcher
Ins., 148 Ariz. at 533, 715 P.2d at 1221 (“If it is clear fromits

terns that a contract was intended to be severable, the court can
enforce the lawful part and ignore the unlawful part.”). Her e,
however, the nodifications go further than cutting granmatically
severabl e portions. The court of appeals, in essence, rewote the

agreenent in an attenpt to make it enforceable. This goes too far.

Since it is the agreenent and desire of the
parties hereto that the provisions of this
Par agraph 17 be enforced to the fullest extent
possi bl e under the laws and public policies
applied in each jurisdiction in which
enforcenent is sought, should any particular
provision of this Paragraph 17 be deened
Invalid or unenforceable, the same shall be
deened reforned and anended to del ete herefrom
t hat portion thus adjudicated invalid, and the
del etion shall apply only with respect to the
operation of said provision and, to the extent
a provision of this Paragraph 17 would be
deemed unenforceable by virtue of its scope,
but may be made unenforceable by limtation
t hereof, each party agrees that this Agreenent
shal |l be reformed and anended so that the sane
shall be enforceable to the fullest extent
perm ssi bl e under the | aws and public policies
applied in the jurisdiction in which
enforcement is sought, the parties hereto
acknow edgi ng that the covenants contained in
t hi s Paragraph 17 are an indi spensabl e part of
t he transactions contenpl ated herein.
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“Where the severability of the agreenent is not evident fromthe
contract itself, the court cannot create a new agreenent for the

parties to uphold the contract.” dIliver/Pilcher Ins., 148 Ari z.

at 533, 715 P.2d at 1221.

131 Even the blue pencil rule has its critics. For every
agreenent that nmakes its way to court, many nore do not. Thus, the
words of the covenant have an in terrorem effect on departing
enpl oyees. See Bl ake, supra, 73 HARv. L. REv. at 682-83. Enployers
may therefore create om nous covenants, knowi ng that if the words
are challenged, courts wll nodify the agreenment to make it
enf or ceabl e. | d. Al though we will tolerate ignoring severable
portions of a covenant to nmake it nore reasonable, we will not permt
courts to add terns or rewite provisions.

132 In nodi fying the agreenent, the court of appeals cited
Peairs, whichindeed allowedthetrial court toalter therestrictive
covenant in acontract “between nedi cal professionals whose services
are necessary for the welfare of the public.” 164 Ariz. at 61, 790
P.2d at 759. W disapprove of the portion of Peairs that permts
courts to rewite and create a restrictive covenant significantly

different fromthat created by the parties.

CONCLUSI ON
133 We hold that the restrictive covenant between Dr. Farber
and VM5 cannot be enforced. Valley Medical Specialists' interest
inenforcing the restriction is outweighed by the likely injury to
patients and the public in general. See RESTATEMENT § 188. In so
hol di ng, we need not reach the question of the hardship i nposed on

Dr. Farber. The public policy inplications here are enough to
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invalidate this particul ar agreenent. W stop short of hol di ng t hat
restrictive covenants between physicians will never be enforced, but
cautionthat suchrestrictionswll bestrictly construed. The burden
is onthe party wishing to enforce the covenant to denonstrate that
therestraint is no greater than necessary to protect the enpl oyer’s
legitimate i nterest, and that such interest i s not outwei ghed by the
hardship to the enployee and the likely injury to the public. Here
VMS has not net that burden. Therestrictionfails becauseits public
policy inplications outweigh the legitimate interests of VM.

134 Dr. Farber listedinhis petitionfor reviewseveral issues
“presented to, but not decided by, the court of appeals.” Valley
Medi cal Specialists’ response al so contained “additional issues if
the court accepts review.” None of the issues were briefed inthis
court. W thus remand to the court of appeals for a determ nation
of those issues that are capable of decision and still need to be
deci ded.

STANLEY G FELDVAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

FREDERI CK J. MARTONE, Justice

RUTH V. McGEREGOR, Justice
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