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MART ONE, Justice.
M1 We granted review to decide whether the Adm nistrative
Procedure Act allows an agency to exenpt itself fromthe rights to
counsel and subpoena contained in AR S. 8§ 41-1062 (1992). W hold
that it does not.

l.

12 In May 1994, Camlle Kinball, an enployee of public



tel evison station KAET, a departnent of Arizona State University,
conplained to the United States Departnent of Labor that Arizona
State University failed to properly pay her for overtine. I n
Decenber 1994, believing that Arizona State University had taken
reprisal against her for conplaining to the Departnent of Labor,
Kinball filed a conplaint with the State Personnel Board under
A RS § 38-532(H and AR S. 8§ 41-782(B), alleging reprisal in
violation of the state Wi stleblower Protection Act, AR S. 8§ 38-
531 et seq. She also filed a grievance with Arizona State
University alleging violations of t he University’'s own
Wi st | ebl ower Protection Policy.

13 Arizona State University noved to dism ss the conpl aint
under 8§ 38-532 before the State Personnel Board for the
reason that 8§ 38-533 expressly nakes the whistleblower statute
i napplicable to clains against a state university that has its own
rule for the protection of enployees from reprisal for the
di scl osure of information to a public body. Because the Personnel
Board denied the notion, the Board of Regents, on behalf of
Arizona State University, filed a special action in the superior
court contending, anong other things, that the Board | acked
jurisdiction because of the express exenption contained in 8§ 38-
533. Kinmball clained that the exenption did not apply because
Arizona State University's grievance procedure was insufficient,

even to the point of violating due process. The superior court



concluded that the exenption did apply and that Kinball’ s due
process clains were not yet ripe for adjudication. The superior
court therefore ordered the State Personnel Board to dismss
Kinball’s whistleblower conplaint and ordered Arizona State
University to proceed with a hearing on Kinball’s grievance under
the University’'s own Wi stl ebl ower Protection Policy.

14 The court of appeals affirmed, holding that Arizona State
University’'s policy was sufficient to qualify for t he
exenption under AR S. 8§ 38-533. It also held that Arizona State
University's grievance procedure conplied with A RS. 8§ 41-1062,
even though it severely limted the right to counsel and deni ed t he

right to subpoena wi tnesses. Board of Regents v. Personnel Board,

191 Ariz. 160, 953 P.2d 904 (App. 1996).

15 Because we agreed with the court of appeals that § 38-533
expressly exenpts Arizona State University from whistlebl ower
conpl aints brought before the State Personnel Board, we denied
Kinball’s petition for review on that issue. Because we disagreed
with the court of appeals’ conclusion that 8 41-1062 allows an
agency to exenpt itself from the right to counsel and subpoena
provisions of the statute, we granted review on that portion of
Kinball’s petition for review. See Rule 23(c)(3), Ariz. R G v.
App. P.

.

16 ARS8 41-1005(D) exenpts the Board of Regents from



specific articles of the Adm nistrative Procedure Act, but not
article 6, of which ARS. 8§ 41-1062 is a part. Therefore, we
agree with the court of appeals that 8§ 41-1062, providing for
hearings in adjudicative proceedings, is fully applicable to the
Board of Regents.

17 Under AR S. 8 41-1062(A) (1), “[e]very person who is a
party to such proceedi ngs shall have the right to be represented by
counsel, to submt evidence in open hearing and shall have the
right of cross-examnation.” And, AR S. 8 41-1062(A)(4) provides
that the officer presiding at the hearing may issue subpoenas for
t he attendance of w tnesses.

18 But Arizona State University adopted rules to the
contrary. Its grievance policy 902 states that “[n]either the
[ Anerican Arbitration Association] nor the hearing officer have
[ sic] subpoena authority to conpel the attendance of w tnesses or
production of docunments.” And although it allows grievants to
retain counsel, it expressly prohibits them from participating
during the hearing: “[a]dvisors may not participate or provide
testinmony during the hearing.”

19 Adm ni strative agencies have no common |aw or i nherent
powers—their powers are limted by their enabling |egislation

Kendall v. Malcolm 98 Ariz. 329, 334, 404 P.2d 414, 417 (1965).

Thus, if an agency rule conflicts with a statute, the rule nust

yield. See, e.qg., Health Care Cost Containnment Sys. v. Bentley,




187 Ariz. 229, 232, 928 P.2d 653, 656 (App. 1996); Schwartz v.

Superior Court, 186 Ariz. 617, 619, 925 P.2d 1068, 1070 (App.

1996); and, Dioguardi v. Superior Court, 184 Ariz. 414, 417, 909

P.2d 481, 484 (App. 1995).

7110 The court of appeals recognized this but concluded that
Arizona State University’'s grievance policies controlled over the
contrary provisions of 8 41-1062 because that section is prefaced
by “[u]nless otherw se provided by |aw.” A RS 8§ 41-1062(A)
(enphasi s added). It ruled that the inconsistent grievance
policies were “law wthin the nmeaning of 8 41-1062(A), because
8 41-1001(15) defines “provision of law to include the rule of an
adm ni strative agency, and 8 41-1001(17) defines “Rule” to include
“an agency statenent of general applicability that inplenents,
interprets or prescribes |law or policy, or describes the procedure
or practice requirenents of an agency.”! In short, the court of
appeal s equated the “unl ess ot herw se provided by | aw | anguage of
8 41-1062 with the “provision of |aw' | anguage of § 41-1001(15).
111 But a cl ose exam nation of the text of 8 41-1062 reveal s
that the words “provided by law and “provision of [aw are not
i nterchangeable. The words “provision of |law are words of art
preci sely defined to i nclude an agency rule. The words “provision

of law are used throughout Title 41 whenever reference is nmade to

' ARS8 41-1001(15) was fornerly nunbered § 41-
1001(16). A RS § 41-1001(17) was fornerly nunbered § 41-
1001(18).



t he whol e body of lawincluding the federal or state constitutions,
federal or state statutes, rules of court, executive orders, or
rules of an adm nistrative agency. Wen the |egislature intended
this universe of lawto be applicable, it expressly used t he words
“provision of law.” See, e.q9., A RS § 41-1002(C), § 41-1004, and
§ 41-1029(C).

112 On the other hand, the words “provided by |aw are used
in 8 41-1062 to expressly exclude agency rules. For exanple, 8§ 41-

1062(A) uses the words “provided by law.” So, too, does subsection

A(l). But subsection A(4), uses the words “provided by |aw or
agency rule,” “provided by law,” “provisions of |law,” “provided by
| aw or agency rule,” and “provided by agency rule.” |If the words

“provided by law were neant to include agency rules, then the
| egislature would not have used the words “provided by |aw or
agency rule” or the words “provided by agency rule” in § 41-
1062( A) (4). In short, the legislature used “provided by agency
rul e” when specifically referring to agency rule, “provided by | aw’
when specifically referring to all other |aw including statutes,
and “provided by |aw or agency rule” when referring to both. The
court of appeals thus erred in equating the words of art “provision
of law with the words “provided by |law.” That construction would
all ow an agency to except itself right out of the entire hearing
procedure of 8§ 41-1062, not just the right to counsel and right to

subpoena provi sions. Yet under AR S. 8§ 41-1002(C), while an



agency may grant rights in addition to those provided by the
Adm ni strative Procedure Act, it may not dimnish rights conferred
by any “provision of law,” which includes the Admnistrative
Procedure Act.

113 W hold that because the words “[u]nless otherw se
provided by law in 8 41-1062(A) do not include agency rules, the
University's grievance procedures with respect to counsel and
subpoena nust yield to the right to counsel, including the right to
cross-exam ne, and the right to subpoena contained in AR S. 8§ 41-
1062( A) . The |anguage of 8§ 41-1062 that refers not only to
representation but also to the right to cross-exam ne neans that a
| awer acting on behalf of a party nmust be able to participate
fully at the hearing. W thus do not reach Kinball’'s substanti al
argunent that the constitution itself requires full participation

by a lawer at the hearing. See Forman v. Creighton School

District No. 14, 87 Ariz. 329, 351 P.2d 165 (1960).

[T,
114 W vacate the opinion of the court of appeals. W affirm
that part of the judgnment of the trial court that ordered the State
Personnel Board to dismss Kinball’'s conplaint. W reverse that
part of the trial court’s judgnent that holds that Arizona State
University's grievance policy with respect to counsel and subpoena
controls over AR S. 8 41-1062. |Instead, Arizona State University

shall proceed with the hearing of Kinball’s grievance under § 41-



1062 in accordance with this opinion.

Frederick J. Martone, Justice

CONCURRI NG

Thomas A. Zl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

Ruth V. McGregor, Justice
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