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FELDMAN, Justice
11 We granted review to determ ne whether the initiative
proposal adopted as Proposition 200 prohibits a trial court from
imposing jail time as a condition of probation for a person
convicted of first-offense personal possession or use of a
control | ed substance. We hol d that i ncarcerati on may not be i nposed
under such circunstances.

FACTS AND PROCEDURAL HI STORY
1 2 I n 1996, voters approved an initiative proposal known
as Proposition 200, the Drug Medi cal i zati on, Prevention, and Contr ol
Act of 1996, which made changes to Arizona's law as it pertained
to persons convicted of personal possessi on or use of acontrolled
subst ance. Proposition 200, codified as A R S. §8 13-901.01,
requires courts to suspend sentenci ng and i npose probation for
first-time offenders. It also directs that of fenders participate
i nan appropriate drug treatnent or educati on programas a condi tion
of probation.
13 I n 1997, David Peter Calik pleaded guilty to possession
of nmet hanphet am ne wei ghi ng | ess t han ni ne grans, a cl ass 4 fel ony.
The trial judge concluded that because Calik was a first-tinme
of fender, he was to be sentenced under 8§ 13-901.01. He al so

determ ned he could incarcerate Calik in the county jail as a



condition of probation. Calik objected, arguing that Proposition
200 prohibited the judge fromi nposi ng such a condition. Prior
tosentencing, Calik filed aspecial actioninthe court of appeal s,
and his sentencing was stayed.

14 Whil e Cali k’s speci al action was pendi ng, the |l egislature
passed S. B. 1373, whi ch anended 8§ 13-901. 01(E) to el i m nate | anguage
t hat prohibited incarceration as a nodified termof probation for
first-time offenders who violated the ternms of their probation.
It also added a subsection to the general probation statute
specifically permtting incarceration as a condition of probation
for a defendant placed on probation pursuant to § 13-901.01. The
| egi slation was to becone effective in July 1997 but a citizen's
group, The Peopl e Have Spoken-SB 1373, succeeded in placing two
referendumneasures to repeal thelegislationonthe Novenber 1998
general election ballot.

15 The Secretary of State certified the referendain August
1997, t hus suspendi ng application of S.B. 1373"s provisions pendi ng
t he outcone of the 1998 election. See AR z. ConsT. art. 1V, pt.
1, 8 1. In spite of the certification, on October 23, 1997, the
court of appeals affirmed the trial judge s incarceration order,

basing its opinion in large part on the amendnents in S.B. 1373.

M1 6 Calik filed a nmotion for reconsideration, in which the

group proposing the referenda j oi ned as ani cus curi ae. He pointed
out that S.B. 1373 had not taken effect and argued t hat Proposition
200 prohibited trial judges frominposing the jail tinme all owed

under 8 13-901(F), the general probation statute, as a condition
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of probationfor first-tinme offenders convicted under § 13-901. 01.
Such a condition would contravene Proposition 200's enphasis on
treatnment and education, not incarceration, for first-tine
of fenders. He al so argued that interpreting the statute to permt
jail incarceration as acondition of probation under § 13-901. 01(D)
woul d be i nconsistent with 8 13-901. 01(E), which prohibits a court
frominposing incarceration as a sanction for violating the terns
of probati on.

1 7 The <court of appeals granted Calik’'s notion for
reconsi deration and withdrewits opinion. The court thereafter
i ssued a second opi nion, still disagreeingw th Calik’s argunents
I nthe Novenber 1998 el ection, the voters passed the two referenda,
thus rejecting S.B. 1373. The anendnents to § 13-901. 01 therefore
never went into effect.

1 8 In its second opinion, the court first | ooked at the
| anguage in the Findings and Declarations portion of the
proposition, which prohibited incarceration inprison and did not
mentionjail, found a di stinction between the two terns, and refused
to expand the scope of the Iegislation to include a prohibition
against jail time. Then, pointing to 8 13-901.01(E), the court
concl uded that the drafters knewhowto specifically forbidinposing
i ncarceration and reasoned they nust have chosen not to do so at
the initial inposition of sentence. The court also said the
drafters may have t hought that the controlled environnent of jai
woul d benefit some offenders going through court-supervised
mandat ory drug treatnent, thereby harnonizing 8 13-901(F), the

general probation statute, with 8§ 13-901.01.
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79 Thus, the court of appeals concluded that the conbi ned
effect of § 13-901 and 8 13-901.01 permts judges to inpose jail
time as a condition of probation and that the effect i s consi stent
with the | anguage and purpose of Proposition 200. See Calik v.
Kongabl e, 194 Ariz. 188, 192, 979 P.2d 1, 5 (App. 1998). W granted
Calik’s petition for review to determ ne the proper scope and
interpretation of Proposition 200. W have jurisdiction pursuant

to ARlz. ConsT. art. VI, 8 5(3) and (4).

DI SCUSSI ON
1 10 This is an issue of statutory construction. “Qur

primary purpose is to effectuate the intent of those who franed
the provision and, in the case of an [initiative], the intent of

the el ectorate that adoptedit.” Jett v. City of Tucson, 180 Ari z.

115, 119, 882 P.2d 426, 430 (1994). Wth only a few excepti ons,
i f the | anguage i s cl ear and unanbi guous, we apply it w thout using

ot her neans of statutory construction. See Hayes v. Continent al

Ins. Co., 178 Ariz. 264, 268, 872 P.2d 668, 672 (1994).

A The text of the statute provides that first-tinme offenders
wi Il not be incarcerated
711 Propositi on 200 was passed by t he voters and enact ed

as foll ows:

A. Notwi t hstanding any law to the
contrary, any person who is convicted of the
personal possession or use of a controlled
substance as defined in 836-2501 shall be
eligible for probation. The court shall
suspend t he i nposi ti on or executi on of sentence
and place such person on probation.



* % %

D. | f a personis convicted of personal
possessi on or use of a controll ed substance as
defined in 836-2501, as a condition of
pr obati on, t he court shal | require
participationinan appropriate drug treatnent
or education program adm nistered by a
qual i fi ed agency or organi zati on t hat provi des
such prograns to persons who abuse controll ed
substances. Each person enrolled in a drug
treatnment or education program shall be
required to pay for his or her participation
in the programto the extent of his or her
financial ability.

E. A person who has been placed on
probati on under the provisions of this section,
who is determned by the court to be in
violation of his or her probation shall have
new condi ti ons of probation establishedinthe
foll owi ng manner: the court shall select the
additional conditions it deens necessary,
including intensifieddrugtreatnment, conmunity
service, intensive probation, hone arrest, or
any ot her such sancti ons short of
i ncarceration.

F. If a person is convicted a second
time of personal possession or use of a
control | ed substance as defined in 836-2501,
t he court may i ncl ude addi ti onal conditions of
probation it deenms necessary, including
intensifieddrugtreatnment, community service,
i ntensi ve probation, hone arrest, or any ot her
action within the jurisdiction of the court.

G A per son who has been convicted three
times of personal possession or use of a
controll ed substance as defined in 836-2501
shal | not be eligible for probation under the
provi sions of this section, but instead shall
be sentenced pursuant to the ot her provisions
of Title 13, Chapter 34.

A.R S. 8 13-901. 01 (enphasis added).
112 Under subsection A theinitial convictionrequires

probation and participationinadrugtreatnent or educati on program

at the defendant’s expense. The dictionary definition and conmon



under st andi ng coi nci de on t he neani ng of “probation,” definingit
as a “court-inposed crimnal sentence that, subject to stated
conditions, rel eases a convicted personintothe community i nstead
of sending the crimnal to jail or prison.” BLACK S LAWDI CTI ONARY
1220 (7" ed. 1999). |If probation i nposed under § 13-901.01(A) is
viol ated, additional conditions may be inposed, but the statute
specifically excludes incarceration as one of these added
conditions. A RS. 8 13-901.01(E).! It nmkes no sense for the
suppl enmented terns of probationto beless severe than the original
ternms when the additional conditions are bei ng added as a sancti on
for violating the original ternms of probation. Thus, we agree with
Calik that thetrial judge' s construction of the statute would | ead
to an absurdresult. If afirst-tine offender were given jail tine
as a condition of probation and then violated the terms of
probati on, the judge woul d be specifically prohibited frominposing
incarceration for the violation and arguably could be forced to
rescind the unserved jail sentence previously inposed.

T 13 The statute is explicit that a second conviction
for personal possessi on or use al soresults in mndatory probation
but may include up to one year of jail tinme under the provision
all owi ng “any other action within the jurisdiction of the court.”
A. R S. 813-901.01(F). The general probation statuteis the source
of the court’s jurisdiction:

When granting probation the court may

requi re that the defendant be inprisonedinthe
county jail at whatever tine or intervals,

! Incarceration includes confinenment in either jail or
prison. See BLACK' S LAWDICTIONARY 764 (7" ed. 1999).
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consecuti ve or nonconsecutive, the court shall
determ ne, within the period of probation, as
long as the period actually spent in
confi nenent does not exceed one year or the
maxi mumperi od of i nprisonnent permtted under
chapter 7 of this title, whichever is the
shorter.

A.R S. 813-901(F). This statute does not apply to probation
i nposed under § 13-901. 01(A) duetothe “[n]otw thstandi ng any | aw
to the contrary” | anguage at the beginning of the latter statute.

Wt hout statutory authority, “atrial court cannot | egally conbi ne

a prison or jail sentence with probation.” State v. Sanchez, 191

Ariz. 418, 419, 956 P.2d 1240, 1241 (App. 1997). Because § 13-
901.01 is specifically directed at personal possession and use of
control | ed substances, its provisions govern those of the general

statute. See State v. Benally, 137 Ariz. 253, 256, 669 P.2d 1030,

1033 (App. 1983). Thus, jail confinenment, as all owed by t he general

probation statute, applies only when sentencing under 88 13-

901.01(F) and (0.

1 14 Finally, under 813-901.01(G, a third or subsequent
conviction for personal possession or use nmakes the defendant

ineligible for probation and allows the court to sentence an
of fender to prison under other provisions of Title 13, ch.34. From
t he | anguage of the statute, it is plainthat a graduated sequence
of puni shnment was i ntended. This is even nore obvi ous when vi ew ng

the statute as a whol e, as we nust. See Aros v. Beneficial Arizona,

Inc., 194 Ariz. 62, 66, 977 P.2d 784, 788 (1999).
1 15 We agree with the state that the sinple addition
of the phrase “wi thout incarceration” at the end of § 13-901. 01(A)

woul d have denonstrated the voters’ intent even nore clearly, but
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further analysis of the statute, under standard rules of

construction, supports our concl usion as to t he neani ng of the text.

B. | f any anmbi guity exists, thelegislativeintent of the enacting
group controls

1 16 “VWhen an anbiguity exists however, we attenpt to
determine legislativeintent by interpretingthe statute as a whol e,
and consider ‘the statute’s context, subject matter, historical
background, effects and consequences, and spirit and purpose.’”
ld. Initiatives such as Proposition 200 conme fromthe el ectorate

and are fundanental to Arizona’ s schenme of governnent. See Fairness

& Accountability inlns. Reformv. Greene, 180 Ariz. 582, 584, 886

P.2d 1338, 1340 (1994); see al so Randall L. Hodgki nson, Comrent,
Executive, Legislative, and Judi ci al Power Over Direct Legislation
in Arizona, 23 ARlz. ST. L. J. 1111, 1112 (1991). Under the Arizona
Constitution, “the people reserve the power to propose | aws and
amendnents to the Constitution and to enact or reject such | aws
and amendnents at the polls, independently of the Legislature.”
ARl z. ConsT. art. IV, pt. 1, 8 1. Because there is no | egislative
hi story and associ ated docunentation retained for an initiative
proposed and enacted by the electorate, the search for “popul ar
intent” can be even nore difficult than the traditional search

for legislativeintent. See Randol phv. G oscost, No. CV-99-0054- SA

(Ariz.Sup.Ct. Dec. 17, 1999); Jane S. Schacter, The Pursuit of
“Popular Intent”: Interpretive Dilemms in Direct Denpcracy, 105

YALE L. J. 107 (1995). Formal statenents of intent and i ndi vi dual

debat es on propositions are typically not recorded. However, the



publicity panphlet for Proposition 200, the stated purpose of the
proposition, and the subsequent hi story of the measure provi de sone
insight intothis case, which presents a question of interpretation

rat her than the even nore difficult i ssue of severability presented

by Randol ph.

1. Publicity panphl et
117 Courts typically “rely on formal interpretive sources,
such as statutory text, |language in related | egi slation, judicial
opi ni ons, canons, and, on occasi on, bal |l ot panphl ets or voter gui des
(used inlieu of legislative history).” Schacter, supra, 105 YALE

L. J. at 111; see also Jett, 180 Ariz. at 119-20, 882 P.2d at 430-

31(publicity panphlet material entitled to “sone weight”); Laos
v. Arnold, 141 Ariz. 46, 48, 685 P.2d 111, 113 (1984) (legislative
council’s anal ysis, contained in publicity panphl et, providedintent
of framers and el ectorate); 2A NORMAN J. SINGER, SUTHERLAND STATUTES AND
STATUTORY CONSTRUCTION § 48.19 (5'" ed. 1992) (Explanations and
informative materials on a proposed bill made available to the
public are considered “rel evant | egislative history for purposes
of construction of a nmeasure after its enactnment”).

1 18 The anal ysis of each initiative by the | egislative
council is required by statute in Arizona. A R S. §8 19-123. The
council is a statutory agency, established under Title 41, ch. 8.
See AR S. 88 41-1301 to 41-1310. It provides services such as
bill drafting and research “toinprove the quality of | egislation.”
A.R'S. 8 41-1304(A)(1). It also prepares and files “an anal ysis
of the provisions of each ball ot proposal of a neasure or proposed
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amendnment.” AR S. 8§ 41-1304(A)(9). This inpartial analysis is
to include a description of the neasure and is to be witten in
clear and concise terms. A R S. 819-124(B). The purpose of the
council’s analysis is to “assist voters in rationally assessing
an initiative proposal by providing a fair, neutral explanation

of the proposal’s contents and the changes it would make if

adopted.” Fairness & Accountability, 180 Ariz. at 590, 886 P.2d
at 1346. The council’s analysisis to beincludedinthe publicity
panphl et given to each person “applying to vote.” A R S. § 19-
123(A)(4) and (C). The publicity panphlet for Proposition 200
specifically states that “[a] person whois sentenced to probation
does not serve any timeinjail or prison, is under the supervision
of a probation officer and remains free as long as the person
continues his good behavior.” Analysis by Legislative Counci

8 3(F), Proposition 200, 1996 Bal | ot Propositions. |In short, the
el ectorate was entitled torely on this description of the intent

or effect of the initiative proposal. See Fairness &

Accountability, 180 Ariz. at 590, 886 P.2d at 1346. The council’s

descriptionis supported further by reviewof the propositionitself

and voters’ actions after the neasured was passed.

2. Content and purpose of Proposition 200
1 19 “If neither the statute’ s text nor the statenent
of legislative intent resolves the exact issue before the court,
‘“we nmust resolve any anbiguity by considering the legislature’s
overal |l purposes and goals in enacting the body of legislationin

questi on. Aros, 194 Ariz. at 66, 977 P.2d at 788 (citing Arizona
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Life & Disability Ins. Guar. Fund v. Honeywell., Inc., 190 Ari z.

84, 87, 945 P. 2d 805, 808 (1997)). The Findi ngs and Decl arati ons
in the publicity panphlet for Proposition 200 delineated the
changes in Arizona’'s approach to drug control:
(A) [We need to nedicalize Arizona’s
drug control policy: recognizing that drug

abuse is a public health problemand treating
abuse as a disease.

* % %

(D) The drug problenms of non-violent
persons who are convicted of personal
possessi on or use of drugs are best handl ed
t hrough court-supervised drug treatnent and
educati on prograns. The prograns are nore
effective than | ocki ng non-vi ol ent of fenders
up in a costly prison.
Text of Proposed Amendnent 8§ 2, Proposition 200, 1996 Ball ot
Propositions. Statutory provisions “nust be construed accordi ng
to the fair neaning of their terns to pronote justice and effect
the objects of thelaw.” A RS. §813-104. It istrue, as the court
of appeals said, that time in jail can be an effective adjunct to
probati on. However, the goal of Proposition 200, totreat initial
convictions for personal possession and use of a controlled
substance as a nedical and social problem nust govern. The
subsequent actions of the electorate further denpnstrate its

commtment to this regine.

3. Vot ers specifically rejected the |l egislature’ s proposed
changes
1 20 Courts shoul d avoid “hypertechnical constructions
that frustrate legislative intent.” State v. Cornish, 192 Ariz

533, 537, 968 P.2d 606, 610 (App. 1998) (citing State v. LeMatty,
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121 Ariz. 333, 337, 590 P.2d 449, 453 (1979)). If the voters have

resol ved an i ssue, “absent unconstitutionality, the court shoul d

honor a clear electoral choice.” Schacter, supra, 105 YALE L. J.
at 152.
121 Subsequent hi story cannot al ways be consi der ed when

construing |l egislation. See San Carlos Apache Tribe v. Superior

Court, 193 Ariz. 195, 209, 972 P.2d 179, 193 (1999). One of the
reasons behind this accepted rule is that the subsequent enacting
body is often not the same as the one that enacted the ori ginal
| egislation. 1d. However, the case at bar presents a different
situation. Proposition 200 was aninitiative nmeasure proposed and
approved by the Arizona electorate. This is not a case of the
current legislature review ng |legislation passed thirty years

earlier. Cf. San Carl os Apache Tribe, 195 Ariz. at 209, 972 P. 2d

at 193. The el ectorate approved aninitiative in 1996 enphasi zi ng
treatment and counseling for first-tine offenders. When the
| egislature imedi ately amended the approved legislation to
specifically allowtrial judges to inpose jail as a condition of
probation, the electorate quickly responded by successfully
chal I engi ng and defeating the proposed | egi sl ati ve anendnents in
the very next general election. This sequence of events in a
relatively short time franme should pragnmatically be consi dered as
one overal | or conbined action and | ead to the inevitable conclusion
that the electorate never intended trial judges to have the

di scretion to inpose jail tinme as a condition of probation.
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CONCLUSI ON
1 22 A RS 8 13-901.01 requires courts to suspend
sent enci ng and i npose probation for persons convicted of first-tine
per sonal possession and use of controll ed substances and to order
participationinan appropriate drug treatnent or educati on program
as a condition of probation. Neither the text nor the intent of
the el ectorate (as evidenced by the publicity panphl et, the content
and purpose of Proposition 200, and the subsequent actions of the
el ectorate) supports i nposing incarceration as a condition of the
requi red probation for first-tinme offenders. Thus, the court of
appeal s’ opinion is vacated, the trial judge s order retaining
jurisdictionto inpose jail tinme is vacated, and we remand to t he

trial court for further proceedi ngs consi stent with this opinion.

STANLEY G. FELDMAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

FREDERI CK J. MARTONE, Justice

JOSEPH W HOWARD, Judge
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Justice Ruth V. McGregor recused hersel f; pursuant to AR z. CONST.
art. VI, 8 3, the Honorable Joseph W Howard of Division Two,
Arizona Court of Appeals, was designated to sit in her stead.
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