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Mc GRE GOR, Justice
l.

11 W are asked to decide whether, for purposes of
determ ning workers’ conpensation disability benefits, an
enpl oyee’s average nonthly wage includes earnings from
concurrent enploynent held within the thirty days prior to, but
not on the date of, an on-the-job injury.

12 During 1992, petitioner Carl Lowy worked for the City
of Coolidge as a building inspector and also as a vol unteer
firefighter. Hs pay as a firefighter —consisted of
approxi mately one-tenth his wages as a building inspector. The
City termnated the building inspector position, and Lowy’s
enpl oyment in that job, on August 19, 1992. Four days | ater,
Lowy suffered an injury while working as a firefighter.
Al t hough the parties agreed that Lowy was eligible to recover
wor kers’ conpensation benefits, they disagreed as to how to

calculate his wage base. The admnistrative |aw judge,



rejecting Lowy’ s argunent that wages from both jobs should be
included in the calculation, established his average nonthly
wage using only the wages for the firefighter position that he
held on the date of injury. The court of appeals affirmed, and
we granted review. We exercise jurisdiction pursuant to Arizona
Constitution, article VI, section 5(3), Arizona Revised Statutes
Annotated (A.R. S.) 8§ 12-120.24, and Arizona Rule of Civil
Appel | ate Procedure 23.
1.

13 The Ari zona Wor kers’ Conpensation Act, A R S. 88 23-901
to 23-1091 (West 1995 & West Supp. 1998) (the Act), defines an
injured worker’s nonthly wage for the purpose of determ ning
disability benefits. See id. § 23-1041. Subsection A of
section 23-1041 provides in relevant part that enployees “shall
receive the conpensation fixed in this chapter on the basis of
such enpl oyee’s average nonthly wage at the time of injury.”
| d. (enphasis added). The court of appeals relied upon that
enphasi zed | anguage to concl ude that only wages from enpl oyment
held “on the date of injury” should be used to determ ne an
average nonthly salary. Lowy v. Industrial Commin, No. 1 CA-IC
96- 0143 (App. Sept. 22, 1998) (enphasis added). Lowy, in
contrast, relies upon subsection D of the statute, which defines

“mont hly wage” as “the average wage paid during and over the
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month in which the enployee is killed or injured,” to argue that
all wages received during the nmonth of injury should be included
to determine his average wage. A.R'S. 8 23-1041.D (enphasis
added). He asserts that interpretation is consistent with the
spirit and purpose behind the workers’ conpensation provisions
and will supply an appropriate basis to fairly set his
di sability paynents.
A.

14 The i ssue rai sed essentially requires that we determ ne
whet her the legislature intended that the worker’s average
nmont hl y wage be cal cul ated by considering only his or her wages
for the job held on the date of injury, or wages fromall |obs
held within the nonth preceding the injury. We begin our
analysis with the express | anguage of the Act.

15 The statutory definition of nmonthly wage, with its
reference to a worker’s average wage during the nmonth of injury,
has remai ned unchanged fromits first appearance, conpare A R S.
§ 23-1041.D (1995) with A RS 8§ 1438 (1928), and supports
Lowy’'s argument that the adm nistrative |aw judge should have
consi dered wages paid to him during the nmonth preceding his
injury. In Wley v. Industrial Comm ssion, 174 Ariz. 94, 98,
847 P.2d 595, 599 (1993), we considered this [|anguage and

concluded that the legislature’s reference to an “average wage
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paid during and over the nmonth in which the enployee is killed
or injured,” AR S. § 23-1041.D, contenplates including wages
accrued from nore than a single enployer. W | ey, however,
i nvol ved an enpl oyee who held two positions at the time of his
injury and, therefore, did not inplicate the final phrase of
subsection A of section 23-1041. That subsection, by referring
to an enployee’ s average nonthly wage at the time of injury,
supports the Industrial Conm ssion’s (the Comm ssion) argunment
that only concurrent enploynment held on the date of injury may
be considered in setting the pre-injury wage. Because the
| anguage of the statute is anbiguous as to whether “average
wage” includes wages paid for concurrent enploynment that ends
before the date of injury, but within the nonth of injury, our
function is to interpret the statute. See Senor T s Restaurant
v. Industrial Commn, 131 Ariz. 360, 362, 641 P.2d 848, 850
(1982). *“Statutes which are anbi guous nust be construed in view
of the purposes they are intended to acconplish and the evils
they are designed to remedy.” ld. at 363, 641 P.2d at 851
(citing State v. Berry, 101 Ariz. 310, 312, 419 P.2d 337, 339
(1966)) . Therefore, we look to the goals of the Act and the
evils it was designed to renedy for the foundation of our

deci si on. See Dietz v. General Elec. Co., 169 Ariz. 505, 510,

821 P.2d 166, 171 (1991).



B.
16 The primary purpose of the Act is to conpensate an
enpl oyee for wages he woul d have earned wi thout his injury and,
t hereby, prevent him from becom ng a public charge during his
disability. See Stephens v. Textron, Inc., 127 Ariz. 227, 230,
619 P.2d 736, 739 (1980). In Wley, we recognized:
The Arizona Constitution commands that the Act be
a “just and humane conpensation law and relieve
workers and their dependents from “burdensone,
expensive and litigious renedies.” Ariz. Const. art.
18, 8 8. As a matter of statutory interpretation, we
have | ong hel d that
[t]he goal of the Act is to determne a
realistic pre-injury wage base which can
serve as a standard of conparison with the
post-injury earning capacity of the injured
wor ker; the enphasis in setting a worker’s

average nmonthly wage is on what the enpl oyee
has actually earned for his |abors.

174 Ariz. at 99-100, 847 P.2d at 600-601 (quoting Senor T s, 131
Ariz. at 363, 641 P.2d at 851) (enphasis in original).
Therefore, to be consistent with the constitutional conmand and
statutory goal, the wage base should realistically reflect a
claimant’s actual nonthly earning capacity, see Hershkowitz v.
Arizona Hi ghway Dep’'t, 56 Ariz. 494, 498, 109 P.2d 46, 48
(1941), overruled in part by Ross v. Industrial Conmn, 82 Ariz.
9, 307 P.2d 612 (1957), and the Act should be construed broadly

to effectuate this goal. See Wley, 174 Ariz. at 100, 847 P.2d
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at 601.

17 To further that goal, we reversed Ari zona’ s “concurrent
dissimlar enployment rule” in Wley and held the Act does not
prohibit a wage calculation that includes wages from both
simlar and dissimlar concurrent enploynent. 1d. at 104, 847
P.2d at 605. Inportantly, we returned to the purpose of the Act
and the spirit of the law as the basis for our decision. W
stated that the inclusion of wages from dissim/lar enploynent
“focuses on reality-what the enployee actually earned—not on
sone artificial distinction that the |anguage of the Act does
not conpel.” Id. at 100, 847 P.2d at 601 (citation omtted)
(enphasis added); see also Southwest Restaurant Sys. V.
| ndustrial Commin, 170 Ariz. 433, 436, 825 P.2d 958, 961 (App.
1991) (holding that even though the enpl oyee intended to take an
unpaid | eave of absence later that nmonth to nmeet the social
security mnimum wage, her wages fromthe thirty days prior to
the injury were the proper wage base because they represented
her actual earnings).

18 Qur analysis in WIley extends naturally to the
situation here. To be consistent with the goals of the Act, the
focus in setting Lowy' s wage base nust be on reality—n this
case, the wages Lowy actually earned prior to his injury.

19 Lowy held concurrent enployment as a building
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inspector and as a firefighter for at |least five nonths prior to
his term nation. He was term nated fromthe buil ding inspector
position only four days before the injury. Because Lowry
realistically earned nore than his wages as a volunteer
firefighter indicate, his |ower wages from the firefighter
position al one cannot provide an accurate nmeasure of his actual
pre-injury earning capacity. Fully conmpensating him for his
real loss of earning capacity, therefore, requires considering
also the incone he actually earned as a building inspector
during the nmonth of his injury.

110 Qur concl usion that “average nonthly wage” can include
wages earned from enpl oynent held within the thirty days prior
to injury also is consistent with prior decisions, which have
held that the statutory |anguage establishes a presunptive
thirty-day wage period, see Swift Transp. v. Industrial Conm n,
189 Ariz. 10, 11, 938 P.2d 59, 60 (App. 1996), and that
adm ni strative | aw judges have discretion to apply an expanded
wage base when the presunptive period does not realistically
reflect a claimant’s earning capacity. See Davis v. Industri al
Commin, 134 Ariz. 293, 296, 655 P.2d 1345, 1348 (1982); El co
Vet. Supply v. Industrial Conmmin, 137 Ariz. 46, 47-48, 668 P.2d
889, 890-91 (App. 1983), approved by 137 Ariz. 45, 668 P.2d 888

(1983). As we recognized in Davis, seasonal enploynent,
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intermttent enploynent, and tenporarily inflated wages can all
provide justification for using an expanded wage base when
necessary to measure an individual’'s pre-injury earning
capacity. 134 Ariz. at 296, 655 P.2d at 1348. Because the
factors that determne an individual's realistic pre-injury
earni ng capacity can vary, our holding today is not intended to
establish a “bright line” thirty-day rule or to limt the
exerci se of discretion by admnistrative |aw judges. Rather
we adopt a presunptive rule that, consistent with the direction
of AR S. 8 23-1041, |ooks first to wages earned during the
thirty-day period preceding injury. But, because the purpose of
the Act remains to allow conpensation based upon an enpl oyee’s
actual earnings, the judge retains discretion to consider those
factors that affect and nmeasure that val ue.

111 We reject the Conmmi ssion’s argunent that applying the
presunptive thirty-day period to neasure Lowy’s actual earnings
requi res specul ati on about his future earning potential. To the
contrary, this approach enphasi zes reliance upon actual wages he
has al ready earned to create the wage base that nost accurately
reflects his true average nonthly wage. Qur interpretation of
the statute permts the adm nistrative |law judge to cal cul ate
the wage base from nunbers easily obtained, involving no

extrapol ation or specul ati on about unearned wages.



112 For these reasons, we hold that Lowy’s average nonthly
wage i ncludes wages he earned fromboth of his jobs, even though
he was not concurrently enployed on the date of injury.
C.

113 In urging us to reject Lowy' s argunents, the
Conmm ssion has raised a nunmber of other concerns, which we
address in turn. First, the Conmm ssion argues that reversing
the court of appeals’ decision will l|ead the state into
uncharted territory and subject workers’ conpensation carriers
to unlimted new litigation. The Conmm ssion argues that no
other state has held a worker’s wage cal culation can include
wages fromconcurrent enpl oynent that ended prior to the date of
injury. Qur primary concern in interpreting the Act is to
advance the goals of Arizona's workers’ conpensation schene,
rather than to follow the Ilead of other jurisdictions.
Neverthel ess, we note that several jurisdictions have reached
simlar conclusions. |In Jacobs v. Industrial Conm ssion, 646
N. E. 2d 312, 315 (IIl. App. Ct. 1995), the court concluded that
a claimnt’s wage cal cul ati on should i nclude earnings from both
hi s sheet netal worker and mai ntenance positions, even though he
was not actually enployed as a sheet netal worker on the date of
injury. The court reasoned that because the claimnt was a

uni oni zed sheet metal worker, and thus subject to recall, he
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l'i kely would have been re-enployed in that capacity after the
injury. See id. Likew se, in Gonmez v. Murdoch, 520 So. 2d 600,
601 (Fla. Dist. Ct. App. 1987), a Florida claimnt recovered
wages from two positions, even though she was injured while
working in only one. The claimant, a publicist, routinely took
a two-nmonth | eave of absence to train horses and sustained her
injury in the second job. The court held that because it was
nmerely fortuitous that the injury occurred while she held only
one job, she was considered concurrently enployed for purposes
of calculating the wage base. See id.; see al so Kinder .
Murray & Sons Constr. Co., Inc., 957 P.2d 488, 496 (Kan. 1998)
(holding the unique nature of a concrete worker’s trade, which
usually involved work on an as-needed basis for nultiple
enpl oyers, allowed the claimnt to recover wages from past
enpl oynent, even though he had a contractual agreenent with only
one enployer on the date of injury); Sylva' s Case, 709 N E.2d
439, 443-44 (Mass. App. Ct. 1999) (holding that an “on call”
union worker was entitled to wages from both concurrent
positions, despite the fact he was only working at one on the
date of injury), review denied, 714 N. E. 2d 354 (Mass. 1999).

114 Al t hough the cases sunmmari zed above can be

di stingui shed on the basis that each claimant had sone kind of

continuing relationshipwth the first enployer, their rationale
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and analysis informthe decision we reach here. Therefore, we
join other courts that have held present enploynent in nultiple
positions at the tinme of injury is not a prerequisite to
consi dering wages fromall to set a pre-injury wage base.

115 Second, the Comm ssion argues that including prior
concurrent enployment in the wage calculation will wunfairly
burden workers’ conpensation carriers that negotiate insurance
prem uns based on a single job. W specifically considered and

rejected this argument in Wl ey:

[Flairness to the enployee and fairness to the
enpl oyer or carrier are not opposite sides of the sane
coin.

To this one enployee, this one loss is
everyt hi ng—fthe enpl oyee] has not hi ng

against which to offset it. To the
enpl oyer, and even nore to the carrier, this
is just one case anobng nmany. The rule

operates inpartially in both directions.
Today this enployer-carrier my be saddl ed
with a slight extra cost; tonorrow the
positions may be reversed, and the enpl oyer-
carrier will be conpletely relieved of the
cost of an injury to one of its enployees in
a concurrent-enploynent situation, when it
happens to be the other enploynent in which
the injury occurs. This is the essence of
the concept of spreading the risk in a
system | i ke workmen’ s conpensati on.

Wley, 174 Ariz. at 101, 847 P.2d at 602 (quoting 2 ARTHUR LARSON,

THE LAw OF WORKMEN' S COWPENSATION 8 60.31(c) at 10-751 (1992))

(alteration in original).
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116 Lowy finds hinmself in the sane position as did W ey,
and the basis for our holding in Wley applies with equal force
here. “[T]o hold the enployer liable only for the wages he has
paid results in an injustice to the enployee and seens contrary
to the intent and the spirit of the [Act].” Wheel er v.
I ndustrial Conmn, 22 Ariz. App. 488, 490, 528 P.2d 874, 876
(1975), quoted in Wley, 174 Ariz. at 101, 847 P.2d at 602.

117 Third, the Comm ssion argues that claimants will now
return to the distant past to find higher paying jobs on which
to base their pre-injury wage calculation. Qur hol di ng,
however, does not allow claimants unlimted discretion to pick
and choose prior jobs to provide a basis for calculating their
average nonthly wage. Al t hough concurrent enploynent on the
date of injury is not a prerequisite to recovery, absent unusual
circunstances, the <claimant nmust have sinultaneously held

mul tiple jobs within the presunptive thirty-day period precedi ng

the injury.

.
118 Finally, we address the issue of retroactivity. “In
civil actions, Arizona |aw has always been ‘that unless

ot herwi se stated, a court opinion operates retroactively as well
as prospectively.”” Brannigan v. Raybuck, 136 Ariz. 513, 520,

667 P.2d 213, 220 (1983) (quoting Chevron Chem Co. v. Superior
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Court, 131 Ariz. 431, 435, 641, P.2d 1275, 1279 (1982)). This
concern again mrrors a question we considered in Wley. As we
stated there, we presunme retroactivity of today’s holding, yet
bal ance that application against the foll ow ng factors:
1. VWhether the decision establishes a new | egal
principle by overruling clear and reliable precedent
or by deciding an issue whose resolution was not
f or eshadowed;
2. \hether retroactive application will further
or retard operation of the new rule, considering the
prior history, purpose, and effect of the new rule;
3. \Whether retroactive application will produce
substantially inequitable results.
Wley, 174 Ariz. at 104, 847 P.2d at 605 (quoting Fain Land &
Cattle Co. v. Hassell, 163 Ariz. 587, 596, 790 P.2d 242, 251

(1990)). Qur decision today does not inplicate the first two
factors. First, we have not overturned | ong-settled precedent,
nor created an unforeshadowed result. Instead, we have applied
our decisionin Wley to a closely anal ogous situation. Second,
our decision does not frustrate the purpose of the Act. To the
contrary, our holding effectuates the Act’s purpose and protects
claimants’ interests. Because this decision invokes the third
factor, however, we hold it only applies prospectively.

119 In Wley, we concluded that allowi ng claimnts “who
were injured in the past thirty years to reopen their wage
determ nation would result in substantial inequities. ‘Numerous

def endants woul d be subject to [additional] clains in cases they
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previously believed had been finalized.”” 1d. (quoting Vill areal
v. State Dep’'t of Transp., 160 Ariz. 474, 480, 774 P.2d 213, 219
(1989)) (alteration in original). That same concern applies
here. Therefore, our holding today should not be construed to
allow claimants to re-open clains for past injuries. It applies
only to clainms that have not yet beconme final and does not apply
to awards in which the tinme for appeal has expired.
V.

120 For the foregoing reasons, we vacate the court of
appeal s’ opinion, set aside the award, and remand the matter for

proceedi ngs consistent with this opinion.

Ruth V. McGregor, Justice

CONCURRI NG

Thomas A. Zl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

Frederick J. Martone, Justice
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