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Mc GRE GOR, Justice

11 These consol i dated cases present the question whether a



trial judge can order a bifurcated trial that permts a defendant
to plead guilty or to stipulate to prior convictions that are
elements of a <charged offense, wthhold know edge of the
defendant’s plea or stipulation from the jury, and submt the
remaining elenments to the jury. W granted review of two
conflicting court of appeals’ opinions, State v. Glati, 193 Ariz.
437, 973 P.2d 1198 (App. 1998) (hereinafter Petersen), and State v.
Root, 193 Ariz. 442, 973 P.2d 1203 (App. 1998), to address this
i ssue of statew de inportance and resolve the conflict. See AR Z
ConsT. art. VI, 8 5(3); ARS. 8§ 12-120.24; Espinoza v. Martin, 182
Ariz. 145,146, 894 P.2d 688, 689 (1995) (grant of special action
relief proper when issue is of statew de inportance). W hold that
a trial judge cannot bifurcate a trial when doing so precludes a
jury from considering prior convictions that are elenents of a
charged of f ense.
l.
A

12 The State charged defendant Russell K Petersen with two
counts of aggravated driving under the influence (DU ), in
vi ol ation of Arizona Revised Statutes (AR S.) sections 28-1383. A 1

and .2.! These subsections provide that a person who conmts a DU

! The statute was renunbered after the State brought
charges against Petersen. |In this opinion, we use the current
nunmber, A R S. 8§ 28-1383, rather than the superseded nunber,
A RS § 28-697



while his or her driver’s licence is “suspended, cancel ed, revoked
or refused or while a restriction is in place on the
license,” or who “wthin a period of sixty nonths commts a third
or subsequent” DU, is guilty of aggravated DU, a felony. A R S
88§ 28-1383. A 1, .2

13 The aggravati ng el enent of count one agai nst Petersen was
that he commtted a DU while his driver’s |license was suspended,
cancel ed, revoked or refused, or restricted due to a previous DU .
The aggravating elenment of count two was that Petersen had been
tw ce convicted of DU within the previous sixty nonths.

14 Before trial, Petersen offered to stipulate to the
aggravating elenents on the condition that the jury woul d not hear
about them Petersen agreed that, if the jury convicted himof a
m sdeneanor DU, the trial court then could enter judgnent agai nst
himon the two counts of aggravated DU . The State objected to
t hat procedure, arguing that the trial court could not preclude the
jury from hearing evidence related to the aggravating el enents.
15 The trial court concluded that permtting the jury to
hear evi dence about the aggravating elenents would result in unfair
prejudice, and that the State need not present evidence of those
elements if Petersen admtted to them The trial court then
ordered that it would bifurcate the trial and conduct a nodified
guilty plea proceeding in which Petersen could know ngly,

intelligently, and voluntarily admt the aggravating elenments. |If



the trial court accepted his plea, trial to the jury woul d proceed
only on the current DU charge, and the jury would never hear
evi dence of the aggravating elenments. Fromthis ruling, the State
filed a petition for special action to the court of appeals.
16 The court of appeals accepted jurisdiction, reversed the
ruling of the trial court, and vacated the bifurcation order.
Rel yi ng upon Rule 19.1.b of the Arizona Rules of Crimnal Procedure
(Rule 19.1.b) and this court’s opinion in State v. Geschw nd, 136
Ariz. 360, 666 P.2d 460 (1983), and distinguishing Add Chief v.
United States, 519 U S 172, 117 S. C. 644 (1997), the court of
appeal s held that the trial court could not prevent the jury from
knowi ng about the aggravating el enents.

B
17 In Root, the State charged defendant Lance Allen Root
wi th two counts of aggravated DU, invoking the same subsections of
A R S. section 28-1383 applicable in Petersen.
18 Before trial, Root offered to stipulate to his two prior
DU convictions, and filed a notion in |imne seeking to preclude
the State from presenting evidence of those prior convictions to
the jury. The trial court denied Root’s notion on the ground that

the two prior DU convictions constituted el ements of the charged

of fense of aggravated DU . The jury convicted Root of aggravated
DUl . Root appeal ed his conviction and sentence to the court of
appeal s.



19 A second division of the court of appeals, relying upon
the United States Supreme Court’s decision in Ad Chief, reasoned
that Root’s stipulation satisfied the aggravating el enents of the
of fense charged and avoided the risk that the jury woul d convi ct
Root solely because he had commtted the sane offense on two
previ ous occasions. The court reversed Root’s conviction and
remanded the matter for a new trial

.
110 Nei t her Petersen nor Root disputes that prior convictions
for DU or driving on a suspended license while commtting a DU
are elenents of aggravated DU . They argue, however, that a court
can bifurcate those elenents fromtrial of a current DU charge and
permt the jury to consider only the evidence offered to establish

the current charge. This court’s own rules prohibit using that

pr ocedure.
111 Rule 19.1.b defines the procedure a court should follow
when a defendant is charged with prior convictions. The rule

states that a defendant is entitled to a bifurcated trial “[i]n al

prosecutions in which a prior conviction is alleged, unless such
conviction is an elenent of the crine charged.” (Enphasis added.)
The procedure described in the rule, which is essentially the
procedure these defendants request, expressly applies when a prior
conviction is not an elenent of the crime charged. Because the

facts to which these defendants offered to stipulate constituted



el enents of aggravated DU, they were not entitled to a bifurcated
trial under the clear |anguage of Rule 19.1.b.

112 The distinction nade in Rule 19.1.b reflects the central
role of the jury, which is charged with responsibility for
determning whether the State has proved each elenent of the
charged of fense beyond a reasonabl e doubt. That obligation cannot
be del egated, in part, to the trial judge. See State v. Powers,
154 Ariz. 291, 293, 742 P.2d 792, 794 (1987) (a jury nust determ ne
the existence of all elenents of a crinme beyond a reasonable
doubt).

113 Qur decision in Geschw nd, which resolved an issue
simlar to that raised here, also recognized the inportance of
submtting all elenments of a crine to the jury for decision. I n
Geschwi nd, we held that when a prior conviction is an el enent of
the present charge, the trial court cannot preclude the jury from
heari ng evi dence of that conviction. 136 Ariz. at 362, 666 P.2d at
462. W reasoned that the nature “of the prior [DW] conviction as
an el enent of the crine rather than a nere sentenci ng consi deration
settles the question of appellant’s entitlenent to a bifurcated
trial [in the negative] . . . because proof of the prior conviction
was part of the state’s burden of proving all the elenents of the
crime charged.” 1I1d.; see also State v. Flood, 149 Ariz. 199, 717
P.2d 878 (1986) (holding that a prior DW conviction, the existence

of which nerely increased the punishnment for subsequent DW



convictions under previous Arizona law, did not constitute an
el ement of the offense, and thus the trial court could bifurcate
the defendant’s DW trial).

114 We distinguish AOd Chief, on which defendants rely, on
two fronts. In Add Chief, the governnent charged the defendant
with being a felon in possession of a firearm The defendant, who
did not want the jury to learn that his prior felony conviction
i nvol ved violent behavior, offered to submt to the jury a
stipulation that he had been previously convicted of a felony.
The jury therefore woul d know he was a fel on, but not the nature of
the prior offense. ld. at 175, 117 S. C. at 648. The Suprene
Court held that submtting the stipulation was proper because
evi dence of the nature of the defendant’s fel ony conviction could
cause unfair prejudice, given its capacity to “lure the factfinder
into declaring guilt on a ground different from proof specific to
the offense charged.” 1d. at 180, 117 S. . at 650.

115 The first point of distinction between these cases and
add Chief is that the defendant in Ad Chief agreed the jury would
hear his stipulation, whereas Petersen and Root wanted their
stipulations kept fromthe jury. The second point of distinction
isthat in Ad Chief, the elenent at issue was the exi stence of any
prior felony conviction; the governnent did not have to show the
nature of the felony to establish the charged offense. Id. at 174-

75, 117 S. C. at 647. To convict Petersen and Root of aggravated



DU, however, the State needed to establish they commtted DU
while driving on a suspended |icense or sustained two prior DU
convictions wthin sixty nonths. The State thus could not
establish these el enents of the charged of fense wi t hout show ng t he
nature of the prior offenses. add Chief does not further
def endants’ argunent.

116 We concl ude that because the prior convictions to which
the defendants agreed to stipulate constitute elenents of the
charged offense, they were not entitled to a bifurcated trial.

[T,

117 For the foregoing reasons, we approve the court of
appeal s’ opinion reversing the trial court’s judgnent in Petersen;
we vacate the court of appeals’ opinion in Root and reinstate

Root’ s convi cti on.

Ruth V. MG egor, Justice

CONCURRI NG

Thomas A. ZIl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Frederick J. Martone, Justice



FELDVAN, Justice, specially concurring

118 | disagree with the analysis applied and therefore wite
Sseparately.

119 The basis for ny disagreenent with the mgjority's
analysis is well set forth in the court of appeals' opinion in
State v. Root, 193 Ariz. 442, 973 P.2d 1203 (App. 1998), and need
not be repeated here. The Wsconsin Suprene Court reached a
conclusion simlar to that in Root in State v. Al exander, 571
N.W2d 662 (Ws. 1997). The Wsconsin court held that when the
defendant offers to stipulate to a prior status offense and the
state rejects the offer for no purpose other than to present
propensity evidence, hoping to stir up whatever prejudice my
result when the jury learns of the defendant's prior convictions,

the trial judge has discretion to withhold the evidence under

evidence rules sinmlar to ours. See Rules 403 and 404,
Ariz. R Evid.
120 In nmy view, these rules are not trunped by Rule 19.1,

Ariz. RCimP., which was pronulgated just to avoid prejudice in
situations simlar to that in the present case. Rule 19.1 was
intended to cover cases in which, to avoid unnecessary prejudice,
the defendant offered to stipulate to the fact of conviction. |Its

text does not deal with the present situation but, rather, wth

10



trial of contested issues regarding prior convictions. | therefore
believe Rule 19.1 co-exists with Rule 403 and, as recogni zed by
Root, the trial judge may accept the stipulation and w thhold
evidence of the prior convictions from the jury. If Rule 19.1
prevents this, it should be changed.

121 By enacting the current statute, the | egislature changed
prior convictions in DU cases fromsentence enhancers to el enents
of the crinme. This, of course, does not overcone the provisions of
Rule 403 permtting judges to exclude relevant evidence when
probative value is outweighed by prejudice. The legislature
cannot, by the sinple expedient of changing | abels, interfere with
the court's rul e-nmaking power. State ex rel. Napolitano v. Brown,
1999 WL 356436 (Ariz. 1999). The provisions of article VI, 8§ 5(5)
of the Arizona Constitution, which give the court the power to nmake
procedural rules, including the Rules of Evidence, is designed to
ensure that courts will operate in a manner that will ensure a fair
trial for everyone. Root, 193 Ariz. at 445, 973 P.2d at 1206-07.
In the situations presented by the cases before us, this can only
be acconplished by recognizing the trial judge's discretion to
handl e the case under Rule 403. 1Id.

122 But the i ssue the court chooses to address in these cases
i s whether Defendants were entitled to a bifurcated trial under
State ex rel. Napolitano Rule 19.1. Believing that rule

i napplicable to these cases, | join in the narrow holding that

11



Def endants were not entitled to a bifurcated trial.

Stanley G Fel dman, Justice
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