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ZLAKET, Chief Justice.

M1 This is a lawer disciplinary proceeding. A hearing
comm ttee unani nously concluded that the respondent, Alicia F.
Tocco, did not do “anything that violates the letter or spirit of
the Ethical Rules” and reconmended that all charges agai nst her be
di sm ssed. The Disciplinary Commssion, wth tw nenbers
di ssenting, reached a contrary conclusion and now urges that the

respondent be censured and placed on two years probation.! W

1" The dissenters favored either a remand to the hearing
commttee for additional findings of fact, or an affirmance of the
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review this matter pursuant to Arizona Suprene Court Rule 53(e).

l. BACKGROUND
12 Alicia Tocco began practicing lawin Arizona in 1979 as
a commercial litigator who focused on agricultural [|aw. Tocco

represented Ivan and Betty Jonovich, together wth three
corporations and a partnership that they controlled. 1In 1990, the
Jonovi ches and their business entities were experiencing serious
financial difficulties. Obligations to creditors were secured by
the assets of two of the corporations, Food & Fibre Protection

Ltd. and Country Farm Supply, Inc., as well as by personal
guar ant ees.

13 M. and Ms. Jonovich were also indebted to Betty’'s
not her, Ms. Phillips, who had provided them and their conpanies
W th unsecured | oans. To ensure that Phillips be paid before other
creditors, the Jonoviches gave or attenpted to give her a pledge
of, or a security interest in, all of the issued and outstanding
stock of OMA Enterprises, another of their holdings. At her
clients” request, Tocco prepared docunents related to this
transacti on. The hearing commttee, however, found no credible

evi dence supporting the charge that she advised the clients to do

hearing commttee’s decision “based onthe Bar’s failure to sustain
its burden of proof.” They deened i nappropriate the magjority’ s use
of “its own specialized know edge of bankruptcy | aw to deci de the
case, which not only helped the Bar overcone its deficiencies in
how it presented the case, but deprived the respondent from
responding to the specific findings of fact and |aw nade by the
Comm ssi on.”



anything that would inproperly interfere with creditors’ clains.?
In fact, she cautioned them against pledging the stock of one
corporation agai nst the debts of another.

14 At sone point, M. and Ms. Jonovich requested Tocco’s
assistance in settlenment discussions with their creditors. The
respondent properly suggested that Ms. Phillips retain independent
counsel . Phillips then hired Harvey S. Brown, from whom Tocco
rented office space. The commttee found no evidence of collusive
behavi or based on this |andl ord-tenant relationship.

15 Acting on Brown’ s advice, Phillips | ocked everyone out of
the prem ses occupied by OVA. However, she allowed Ivan Jonovich
access to the area, and he pronptly renoved or threatened to renove
assets agai nst which the creditors arguably had clains. Jonovich
took these actions w thout Tocco's know edge and contrary to her
advi ce.

16 The creditors commenced actions disputing the | ock-out,
causi ng the Jonovi ches and their businesses to file for bankruptcy
protection. Al though she prepared the petitions and asset
schedul es, Tocco nmade it clear that she would not represent the
clients in a contested bankruptcy proceeding. To this end, she
wi thdrew from their representation and severed her relationship
with them None of the parties fared well in the bankruptcy.

17 The state bar | evel ed a wi de array of charges agai nst the

2 The committee specifically found that the testinony of I|van
Jonovich regarding this allegation and others was “wholly
unbel i evabl e.”



respondent, alleging that she had violated Ethical Rules 1.1
(requiring conpetent representation); 1.2(d) (prohibiting aiding
clients in crimnal or fraudulent conduct); 1.3 (requiring
diligence); 1.7 (prohibiting <conflicts of interest); 1.16
(governing wthdrawal from representation); 3.1 (prohibiting
frivol ous assertions); 3.3(a) (requiring candor toward tribunal);
3.4(a) (prohibiting conceal nent of evidence) and (b) (prohibiting
assistance in the giving of false testinmony); 4.1 (prohibiting
fal se statenents of material facts); and 8.4(a) (dealing in general
with violations of rules of conduct), (b) (dealing with the
comm ssion of crimnal acts), (c) (prohibiting conduct involving
fraud, deceit, di shonesty or msrepresentation), and (d)
(prohibiting conduct prejudicial tothe adm nistration of justice).
See Ariz. R Sup. C. 42. The bar also charged violations of
Arizona Suprene Court Rules 41(e) (obligation not to mslead
judges) and 51(b) (conduct at variance wth the rules of
pr of essi onal conduct) and (e) (wllful disobedience of a rule or
court order). Finally, it claimed that Tocco failed to respond to
di scovery requests regarding the disciplinary proceeding. Wth
respect tothe latter charge, the hearing commttee determ ned t hat
if and to the extent there were any such failures, they were not
material. Myreover, it concluded that all rel evant docunments were
provi ded to bar counsel

18 For three days, the commttee heard argunents and
testinony. Follow ng receipt of a post-argunent nenorandum from
the bar, it exonerated the respondent of all charges. On review,
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however, the D sciplinary Conmm ssion determned that Tocco' s

conduct was in violation of Ethical Rules 1.2, 1.7, 3.3, and 4. 1.

1. ANALYSI S
19 The Disciplinary Conm ssion adopted the hearing
commttee’s findings of fact in their entirety. It then

i ndependently made additional findings. This it may not do under
our current rules. “The conmm ssion reviews questions of |aw de
novo. In review ng findings of fact made by a hearing officer or
commttee, the comm ssion shall apply a clearly erroneous standard.
In matters over which the comm ssion has original jurisdiction, it
may decide factual matters as necessary.” Ariz. R Sup. C.
53(d)(2). The notes to this section explain the rule:

Previously, the commssion reviewed both
findings of fact and conclusions of |aw de

novo. Under the amendnents, the comm ssion
wi |l be bound by findings of fact nade bel ow
unl ess they are “clearly erroneous.” This is

consistent with the commssion’s role in nost
cases as an internedi ate appellate body which
is bound by the record bel ow However, in
cases over which the comm ssion has origina
jurisdiction, such as sone consent agreenents
and disability matters, the conmm ssion nmay
make necessary factual findings to decide the
matter before it.

Ariz. R Sup. . 53(d), Notes to 1996 Anendnents. The Comm ssion
did not conclude that any findings of the hearing commttee were
clearly erroneous, but instead enbraced themall. Moreover, this
was not a case in which the Conm ssion had original jurisdiction.
Under these circunstances, it was powerl ess to suppl enent or nodify

the findings of the hearing conmttee.



7110 One of the factual determ nations expressly adopted by
t he Conm ssion was that the respondent did not purposefully engage
in unethical conduct. |In other words, her behavior may have been
negligent, but not wllful. Despite this, the Comm ssion held
Tocco responsi bl e because it believed she should have known t hat
her behavi or was unethical. Based on the hearing commttee’s
findi ngs, however, the respondent could not have viol ated Ethical
Rules 1.2, 3.3, and 4.1, since each of them requires know ng
m sconduct. See Ariz. R Sup. C. 42.

111 ER 1.2(d) prohibits an attorney from counseling or
assisting a client in behavior which the | awer knows is crim nal
or fraudulent. Rules 3.3 and 4.1 define conduct in which a | awer
shall not knowi ngly take part. The Preanble to the Rules of
Prof essi onal Conduct expl ains that “know ngly” and “knows” denote

“actual know edge of the fact in question,” which “my be inferred

from circunstances.” Ariz. R Sup. C. 42, preanble (enphasis
added) . Wil e actual know edge can be proven by circunstantia

evi dence, a nere showi ng that the attorney reasonably should have

known her conduct was in violation of the rules, without nore, is
insufficient.® As stated above, the Comni ssi on adopted the hearing
commttee’'s finding that Tocco was, at worst, negligent. Thus

there could be no determnation that she violated Ethical Rules

3 Hol di ng ot herwi se woul d support an allegation in every case
t hat, because | awers are expected to be famliar with the Rul es of
Pr of essi onal Conduct, they “should have known” of their
infractions, thereby effectively reducing the actual know edge
requirenent to a nullity.



1.2, 3.3, and 4.1.
112 Equally fatal was the Comm ssion’s failure to provide
advance notice to the respondent of certain infractions that she
was ultimately found to have commtted. A majority of the
Comm ssion held that Tocco violated ER 3.3 “when she failed to
amend the bankruptcy schedules even after she knew, or canme to
know, that they contained false information.” 1Its conclusion with
respect to ER 4.1 was simlar:

Ms. Tocco made a false statenent of materia

fact when she failed to anmend the schedul es

whi ch she knew contained false information,

and continued to assert to the Hearing

Commttee in this mtter that she had

performed research and that there was

authority that these transactions were in the

ordi nary course of business.
113 In a Joint Pretrial Statenment filed with the hearing
commttee, neither the state bar nor the respondent identified as
an issue her alleged failure to anmend the bankruptcy schedul es
after errors were noted. Likewise, at no tinme did the state bar
assert that the respondent nmade false clains relating to her
research or supporting |legal authority.
114 Because di sciplinary proceedings are quasi-crimnal, an

attorney nust be alerted in advance to the charges agai nst her.

See Inre Ruffalo, 390 U S. 544, 551, 88 S. C. 1222, 1226 (1968).

The state bar admits in its brief that the Conm ssion found Tocco
guilty of ethical violations, the underlying facts of whi ch had not
been specifically charged. It clains, however, that because she

had been accused of deliberately omtting certain assets or



transfers from the bankruptcy schedules, the Comm ssion was
enpowered to find her qguilty of any charges relating to those
schedul es. W have held that a |lawer can be convicted of an
uncharged ethical violation if it is not based on separate

i ncidents of m sconduct. In re Swartz, 129 Ariz. 288, 293, 630

P.2d 1020, 1025 (1981). Here, however, the respondent was on
notice only wth respect to issues concerning her initial
om ssi ons. The Comm ssion specifically found an ethical breach
based on her subsequent failure to anend the schedules, a
distinctly different circunstance. Tocco was never advised of this
charge and spent only a brief period of tine explaining these facts
to the hearing conmttee. Moreover, the state bar did not allege
Tocco’'s failure to anend in pressing its case against her. The
Comm ssi on i ndependently found this violation, apparently relying
on the expertise of one or nore of its own nenbers. W believe
such a procedure was inproper and reverse the finding that Tocco
vi ol ated ER 3. 3.

115 | f certain conduct has been specified in the conplaint,
the determnation of a separate violation arising out of that
conduct is “simlar to the finding of a |lesser included offense
upon an indictnent or information in crimnal law” Swartz, 129
Ariz. at 293, 630 P.2d at 1025. New charges, however, cannot be
brought “as to separate incidents of msconduct on the basis of
testi nony whi ch had been presented i n bar disciplinary proceedi ngs
in response to original charges of msconduct.” Id. The

Conmmi ssion’s conclusion that Tocco violated Ethical Rule 4.1 was
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based entirely on her assertions to the hearing commttee that she
had perforned research and found | egal authority for her position.
She made these clains in response to the state bar’s charges
agai nst her. However, the bar did not anmend its conplaint, and t he
Comm ssion did not alert the respondent to its interest in this
behavior. It even ignored a request by Tocco’ s attorney to file a
suppl enrental nenorandum addressing any additional concerns the
Comm ssion may have had. It thus appears that the Comm ssion erred
in finding her guilty of this charge w thout advance notice or
opportunity to defend herself. Therefore, we reverse its
determ nation as to Ethical Rule 4.1.

116 Finally, the Comm ssion concl uded that Tocco viol ated ER
1.7 by engaging “in a conflict of interest when she continued to
represent both the Jonoviches and OVA after determning that a
conflict existed by virtue of the transfer of stock and the | ock-
out.” This conclusion contradicts a specific finding by the
hearing commttee that “there is no evidence that supports [the

bar’s] clainf of a violation of ER 1.7.

117 Agai nst assertions to the contrary, the hearing conmttee
found that Tocco was forthright in her testinony, while
di sbelieving the bar’s primary witness. See supra n.2. It also

concl uded that the 33-page brief submtted by the state bar di d not
accurately reflect the essence of what it had heard and seen at the
hearing. Wile she admttedly did sonme work on behal f of OVA after
w thdrawing as its attorney, Tocco expl ai ned that her actions were
intended to secure the rights of the clients and to ensure an
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orderly transfer of responsibilities to new counsel. Ethical Rule
1.16(d) outlines a lawer’s obligations wupon termnation of
representation. W find no violation of this rule in the record.
118 Respondent al so did sone work relating to OVA on behal f
of the Jonoviches. She did this work based on her belief that the
Jonovi ches had a continuing interest in OVA. The commttee heard
extensive testinony regarding this behavior and found that no

viol ation occurred. W cannot disagree.

[11. DI SPOSITI ON
119 W  adopt the hearing commttee’s findings and
recomendations in full. The charges against M. Tocco are
di sm ssed.

THOVAS A. ZLAKET, Chief Justice
CONCURRI NG

CHARLES E. JONES, Vice Chief Justice

STANLEY G FELDVAN, Justice

FREDERI CK J. MARTONE, Justice

RUTH V. MCGEREGCOR, Justice
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