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Speci al Action

RELI EF GRANTED

Arizona Center for Law in the Public Interest Phoeni x
By Joy E. Herr-Cardillo and Tinothy M Hogan
Attorneys for Petitioners

Gal | agher & Kennedy, P. A Phoeni x
By John E. Lundin and Jeffrey D. Goss
Attorneys for Respondents G oscost and Burns

ZLAKET, Chief Justice.

11 This special action challenges the Arizona Legislative
Council’s analysis of the Ctizens G owth Managenent Initiative
(CGM). W considered the case without oral argunent and issued
an order accepting jurisdiction and granting relief on August 7,
2000. Pursuant to Ariz. Rev. Stat. 8§ 19-124(B) (West Supp.
1999), we decided that the first paragraph of the Council’s

anal ysis shoul d be deleted or revised to provide an inparti al
description of the initiative neasure, free of argument or
advocacy. Qur order indicated that this opinion would follow
12 We have jurisdiction pursuant to Ariz. Const. art. VI,

8 5(1) and Ariz. R P. Spec. Act. 1. Arizona Legislative Counci

v. Howe, 192 Ariz. 378, 382, 965 P.2d 770, 774 (1998); Fairness &

Accountability in Ins. Reformv. Geene, 180 Ariz. 582, 590, 886
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P.2d 1338, 1346 (1994) (“Section 19-124 would be neaningless if

this court had no power to review the actions of the Counci

det er m ne

and

whet her it carried out its statutory responsibility to

prepare an inpartial analysis and description of [the

proposition].”).?

13

is on the
publicity
Rev. Stat.

Prior to elections in which an initiative or referendum

ballot, the Secretary of State is required to prepare a

panphl et for distribution to Arizona voters.

8§ 19-123(A) (West Supp. 1999). Wth respect

initiative neasures, the panphlet nust contain, anpbng ot

things, a

Ariz.
to

her

Legi sl ative Council analysis of each ballot proposal, a

fiscal inpact summary prepared by the Joint Legislative Budget

Committee

enact nent .

14

Legi sl ati ve Council .

staff, and any submtted argunents for or agai

1 d.

nst

At issue here is the CGM analysis prepared by the

1 The dissent clains there are “substanti al
powers issues associated wi th judicial

Council drafting under AR S. 8§ 19-124(B).” Infra at

suggestion was rejected by the court

180 Ari z.

In summary, we hold that the Ilegislative
council’s preparation of an initiative
anal ysis pursuant to AR S. § 19-124 (B) is an
adm nistrative and not a |l eqgislative function.
This court, therefore, has jurisdiction to
review such anal yses for conpliance with the
| egi slature’s directive t hat t hey be
i npartial.

at 593, 886 P.2d at 1349 (enphasis added).

3

17.

Section 19-124(B) states that the Counci

separation of
review of Legislative

Thi s

in Geene, which stated:



“shall prepare and file . . . an inpartial analysis of the

provi sions of each ballot proposal of a neasure or proposed
anendnent.” (Enphasis added). The purpose of the analysis is to
“assist voters in rationally assessing an initiative proposal by
providing a fair, neutral explanation of the proposal’s contents
and the changes it would neke if adopted.” G eene, 180 Ariz. at
590, 886 P.2d at 1346. Its |anguage “nust not m sl ead, be
‘tinged with partisan coloring,” or argue for one side or the
other.” Howe, 192 Ariz. at 383, 965 P.2d at 775 (citations
omtted).

15 The Legislative Council’s analysis of the CGVM contains

the foll owi ng openi ng paragraph:

Arizona cities, towns and counties
currently have extensive authority to regul ate
devel opment and | and uses in their conmunities
through local planning and zoning powers.
These | ocal pl anni ng powers have been expanded
by new | aws passed in 1998 and 2000. The new
|l aws, already in effect, require anong other
t hi ngs, i ncreased citizen revi ew and
i nvol venent in rezonings and other |and use
decisions. They also require the devel opnent
of conprehensive growth nmanagenent plans, in
conjunction wth their <citizens and other
affected parties including, anong others, the
Depart ment of Wat er Resources and the
Department of Environnmental Quality. The plans
nmust be approved by voters in large or fast-
growing cities and towns. In addition, nmgjor
anendnents to these plans have to be held for
consideration at a single annual comunity



hearing. These existing | aws al so appropri at ed
$220, 000, 000 for preserving open space.?

16 As can be seen, this paragraph does not mention the
CGM at all. Instead, it offers an interpretation of existing
law. Wiile we accept that the Council’s analysis nay provide a
neutral description of current law in explaining a proposal’s
potential effect, Ariz. Rev. Stat. § 19-124(B), the above

| anguage does nmuch nore. It attenpts to persuade the reader at
the very outset that present |aws adequately address the

percei ved problens the initiative seeks to renedy. The first
sentence proclains that Arizona cities, towns, and counties
“currently have extensive authority” to regulate |and use. The
anal ysis then asserts that these powers were recently "expanded
by new | aws,” referring to the “Gowing Smarter” | egislation of
1998 and 2000. Thereafter, it outlines in some detail the
changes purportedly made by that earlier legislation. The

obvi ous conclusion to be drawn fromthe Council’s description—-
before the voter has a chance to read word one about the proposal
itself--is that the CGM is unnecessary. |In our view, this
rhetorical strategy is not inpartial.

17 As previously mentioned, the summary says that cities

and towns currently have “extensive” authority to regul ate

2 Because we hold that only the first paragraph violates
Ariz. Rev. Stat. 8§ 19-124(B), we do not present the remainder of
the Council’s anal ysis.



devel opment and | and use. But whether such power is “extensive,”
as respondents argue, or “limted,” as petitioners contend, is at
the heart of Arizona s heated debate about growth. In this
context, the words have partisan connotati ons.

18 The anal ysis al so states that present |aw “require[s]

t he devel opnent of conprehensive growth managenent plans.”
However, nothing like the term “conprehensi ve growt h managenent
plan” is used in the G owing Smarter |egislation, which nerely
continues the use of “general plans” in dealing wth grow h-
related matters. Ariz. Rev. Stat. 8 9-461.05 (West Supp. 1999).
19 Ter m nol ogy asi de, the paragraph in question clearly
inplies that Gowing Snarter’s approach to growth managenent
issues is equal to, or better than, that of the CGM. But again,
whet her G owi ng Smarter or the CGM best addresses Arizona' s
needs stands at the heart of the controversy. The Legislative
Council’s “inpartial” analysis is not the proper place to argue
the nerits of either position.

110 Finally, we are troubled by the Council’s statenent
that the G owing Smarter Act allocates $220 million “for
preservi ng open space.” Section 41-511.23(D)(2) appropriates $20
mllion per year in fiscal years 2000-2011 for a |land
conservation fund. However, those dollars nmust be matched by
private donations or other nonies and may only be used “[t]oO

purchase or | ease state trust lands that are classified as



suitabl e for conservation purposes pursuant to title 37, chapter
2, article 4.2.” Ariz. Rev. Stat. 8§ 41-511.23(G(1)(a) (West
Supp. 1999). The omi ssion of such critical infornmation is
significant. This is not nerely a case of inpartiality being in
the “eye of the beholder,” as the respondents suggest.® There is
clearly a degree of advocacy at work here.

111 The di ssent advances a whol e-i s-greater-than-the-sum
of-its-parts theory, finding the entire analysis inpartial even

t hough certain sentences or paragraphs are not. Infra at ¥ 20.
Under this view, it clains there is no need to review “paragraph
by paragraph and word by word.” Infra at § 20. Wile such an
approach may be convenient for the court and hel pful to the
Legislative Council, it fails to neet the needs of those citizens

having an interest in a fair election. See Sotomayor v. Burns,

__ Ariz. , , P.3d __ ,  (2000); Harris v. Purcell

193 Ariz. 409, 414, 973 P.2d 1166, 1171 (1998). In light of the
very clear and specific directive of Ariz. Rev. Stat. § 19-
124(B), initiative sponsors, petition signers, and voters have
every right to expect a conpletely neutral summary, w thout

advocacy or argunent.

3 The dissent admts that paragraph one of the analysis

“m ght have been nore inpartial than it is.” |Infra at | 20.
Either an analysis is inpartial or it is not. Section 19-124(B)
does not create or recogni ze degrees of inpartiality.

7



112 The dissent’s assertion that we have sonehow “enneshed
this court in the unwhol esonme and unheal thy process of second
guessing drafting mnutiae,” infra at § 19, is unfounded. The
question presented in these cases i s whether reasonable m nds
coul d conclude that the analysis is inpartial, not whether the
judicial systemcould have witten it better. Howe, 192 Ariz. at
383, 965 P.2d at 775. No nenber of this court has any particul ar
fondness for these chall enges. Neverthel ess, because “judici al
reviewis the only nmethod to ensure that the official publicity
panphl et for ballot proposals conplies with the statutory

requi renents,” we are obliged to strictly enforce the | aws
enacted by the legislature. 1d. at 383, 965 P.2d at 775 (citing
G eene, 180 Ariz. at 590-91, 886 P.2d at 1346-47). The dissent’s
| ai ssez faire approach to the probl em does not conport with
either the statutes or our past cases.

113 This is one of three simlar challenges presented to us

inthis election cycle. See Healthy Arizona Initiative PAC v.

G oscost, Ariz. . P.3d ___ (2000); Sotonmayor, Ari z.

at ,  P.3d at ___. W cannot help but wonder why the
drafting of neutral initiative sumaries proves to be such a
difficult task, but choose to |leave that inquiry for another
time. The lawis clear in its nmeaning and purpose; our duty is

to interpret and apply it as witten. Jennings v. Wods, 194

Ariz. 314, 316, 982 P.2d 274, 276 (1999). We therefore hold that



the first paragraph of the Legislative Council’s analysis
violates Ariz. Rev. Stat. 8 19-124(B). This portion of the

expl anati on appears to be an attenpt to affect the outcone of the
public vote, rather than an inpartial, neutral description of the
proposition.* Hence, we ordered the Council to delete or revise
this paragraph in conpliance with § 19-124(B).°*

Att orneys’ Fees

114 Petitioners seek attorneys’ fees pursuant to Ariz. Rev.
Stat. 8§ 12-2030. This statute reads in part:

A court shall award fees and ot her expenses to any party

other than this state . . . which prevails by an
adj udication on the nerits in a civil action brought by
the party against the state . . . to conpel a state
officer . . . to performan act inposed by law as a duty

on the officer.
Ariz. Rev. Stat. 8§ 12-2030(A) (West Supp. 1999).
115 Respondents argue that because these clains were
brought agai nst the individual nmenbers of the Legislative Counci

and the Secretary of State in their official capacities, there is

4 Finding it advantageous to “parse” the Howe opinion,

while criticizing the majority for doing so with respect to the
Council’s anal ysis, the dissent conbines three unconnected
sentences and discerns a “deferential standard of review”™ |Infra
at § 17. But Howe nerely applied the statutory requirenent
articulated in G eene. Howe, 192 Ariz. at 383, 965 P.2d at 775.
The only real difference between the two cases is the result,

whi ch may explain the dissent’s preference for Howe. There, the
Council’s analysis was found to be “neither inaccurate nor

i nherently msleading.” [d. at 384, 965 P.2d at 776.

® W do not find it necessary to exam ne whether § 19-124
pl aces an unreasonabl e burden on the people’ s right of initiative
under Ariz. Const. art. 1V, pt. 1, § 1.
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no action against the “state” within the nmeaning of the statute.
The argunent is without nerit. The state can only act through
its officers. “[A] suit against a state official in his or her
official capacity is not a suit against the official but rather
is a suit against the official’s office. As such, it is no
different froma suit against the State itself.” WII v.

M chigan Dep't of State Police, 491 U S. 58, 71, 109 S.Ct. 2304,

2312 (1989) (citation omtted); see also Ariz. Rev. Stat. § 12-
348(1)(3) (West Supp. 1999) (defining “state,” with respect to
awar di ng attorneys’ fees and expenses, as “this state and any
agency, officer, departnent, board or comm ssion of this state”);

Arkansas Tech Univ. v. Link, 17 S.W3d 809, 813 (Ark. 2000);

Wite v. Burns, 567 A 2d 1195, 1198 (Conn. 1990); Capital

Properties, Inc. v. State, 749 A 2d 1069, 1081 (R 1. 1999).

116 Clearly, the respondents were acting in their roles as
state officials and under the cloak of that authority. Thus, the
| awsuit was brought “against the state,” and petitioners are
entitled to recover reasonable fees and expenses under Ariz. Rev.

Stat. § 12-2030.

THOVAS A. ZLAKET, Chief Justice

CONCURRI NG:

CHARLES E. JONES, Vice Chief Justice
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RUTH V. McGREGOR, Justice

PH LIP E. TOCI, Judge

Justice Stanley G Feldnman recused hinself. Pursuant to
Ariz. Const. art. VI, 8 3, the Honorable Philip E. Toci, Judge of
the Court of Appeals, Division One, was designated to sit in his
st ead.

MART ONE, Justice, dissenting.
117 Because there are substanti al separation of powers issues
associated with judicial review of Legislative Council drafting

under A RS. 8§ 19-124(B), see Fairness and Accountability in Ins.

Reform v. Greene, 180 Ariz. 582, 593, 886 P.2d 1338, 1349 (1994)

(Moeller, V.CJ., dissenting), we of necessity adopted a very

deferential standard of review. In Arizona Legislative Council v.

Howe, 192 Ariz. 378, 965 P.2d 770 (1998), we distilled three
formul ati ons of the standard:

(1) “[t]he question is whether reasonabl e m nds
could conclude that the Council net the
requi renents of the | aw, not whet her we believe
the judicial system could itself devise a
better analysis.” 1d. at 383, 965 P.2d at 775.

(2) “We cannot settle each of these disputes;
our function is only to ensure that a
chal | enged anal ysis i s reasonably i npartial and
fulfills the statutory requirenments defined in
G eene.” 1d.

11



(3) The “analysis” [nust] “substantially

conpl[y] with the requirenent of AR S. 8§ 19-

124(B).” 1d. at 384, 965 P.2d at 776.
118 In Geene, Justice Meller warned us that our “majority
opinion invites the routine challenge in this court of Legislative
Council anal yses over the very subjective neaning of the words
‘“inmpartial analysis’ in section 19-124(B).” 180 Ariz. at 597, 886
P.2d at 1353. W took heed of this warning by adopting a
deferential standard and by noting that while *“proponents and
opponents are often dissatisfied with the Council’s anal yses,” “[w e
cannot settle each of these disputes.” Howe, 192 Ariz. at 383, 965
P.2d at 775.

119 | fear that today, in this case and in the conpani on case

of Healthy Arizona Initiative PAC v. G oscost, No. CV-00-0274-SA,

we have given credence to Justice Meller’s prediction and have
ennmeshed this court in the unwhol esone and unhealthy process of
second guessing drafting m nuti ae.

120 | woul d not parse through Legislative Council’s analysis
par agraph by paragraph and word by word. Nor are we equi pped to do
so under the very tight deadlines inposed by cases of this sort.
In the best of all worlds, paragraph one mght have been nore
inpartial than it is. But under our standard, we nust take the
Council’s analysis as a whole, not bit by bit. As a whole, | would
concl ude, that “reasonabl e m nds coul d concl ude that the Council net

the requirenents of the law.” Howe, 192 Ariz. at 383, 965 P.2d at

12



775. Taken as a whole, Legislative Council’s analysis is
“reasonably inpartial.” Id. I would thus conclude that the
Counci |’ s anal ysis “substantially conplies with the requirenents of
A RS § 19-124(B).” 1d. at 384, 965 P.2d at 776.

121 | therefore respectfully dissent.

Frederick J. Martone, Justice
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