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FELDMAN, Justice

11 This court disbarred Frederick C  Creasy, Jr. on
Sept enber 16, 1996, for a nunber of violations of the Code of
Pr of essi onal Conduct and ot her Rul es of the Suprenme Court. The nost
serious involvedfailureto properly maintainclient funds entrusted
to himon two separate occasions, failure to adequately supervise
a non-lawyer, and failure to assist inthe State Bar’s investigation
of thesematters. Inthe el even years prior to his di sbarnent, Creasy
received six informal reprimands fromthe State Bar.

12 On April 14, 1999, the State Bar received a report from
attorney WIIliam Shrank regarding Creasy’s possible violations of
t he di sbarnment order. The subm ssion included the transcript of the
sworn statenent of aw tness taken in what is describedintherecord
as a private arbitration matter involving a claimfor underinsured
notori st benefits made by Sterling K Sm th agai nst his insurer, USAA
Casual ty I nsurance Conpany. Smth’ s USAA policy required hi mto submt
this disputed claimto arbitration.

13 Along with his wife, Marilyn Creasy, a certified public
adj uster and owner of The Legal Shoppe, Creasy “represented” Smth
inthis arbitration. Shrank represented USAA. At the tine of the
accident with the underinsured notorist, Smth evidently had sone
preexi stinginjuries caused by i ndustri al acci dents and cover ed under
wor kers’ conpensation. Creasy sought to establishthat the autonobile
accident, rather than the industrial problens, caused specific

injuries.® During a sworn statenent of Dr. Dennis Crandall, Smith's

YAl'though the State Bar did not see fit to include a conplete
transcript of the sworn statenent, we infer that Attorney Shrank
tried to establish that Smth’s injuries were attributable to the
previ ous industrial problens.



treati ng physi ci an, and over Shrank’ s obj ecti ons, Creasy extensively
and probingly exam ned Dr. Crandall concerning Smth’s injuries.
14 Based on Creasy’ s appearance at and acti ons during t he sworn
statenent, the State Bar filed a petition asking this court for an
order directing Creasy to appear and show cause why he shoul d not
be hel din contenpt for violatingthe 1996 di sbarment order by engagi ng
in the practice of law. Creasy appeared in response to our order
and the issues were briefed and argued.

15 Creasy, no longer a nenber of the bar, contests the
jurisdiction of this court to regulate the actions of a non-|awer.
He al so deni es that he practiced | aw when he exam ned Dr. Crandall,
arguing that actions that constitute the practice of |aw before a
court are not the practice of | awwhen done i nthe context of aprivate
arbitration proceeding. Finally, he contends that because he was
enpl oyed by an insurance adjuster |icensed under AR S. 8§ 20-281
(1990), the Arizona Departnment of Insurance has sole jurisdiction
toregulate his conduct inthis matter. W disagree with all three

of his subm ssi ons.

DI SCUSSI ON
A Jurisdiction
16 We first address Creasy’s argunent that this court | acks
jurisdiction over himbecause he is a non-lawer. The argunent is
w thout nmerit. As we have previously said:
Article lll of the Arizona Constitution creates

t he judici al branch of governnent, separate and
distinct fromthe other branches.

* k%

Thi s court has | ong recogni zed t hat under article
I1l of the Constitution “the practice of lawis
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amtter exclusively wthinthe authority of the

Judi ci ary. The determ nation of who shall

practicelawin Arizona and under what condi ti on

Is a function placed by the state constitution

inthis court.”
Inre Smith, 189 Ariz. 144, 146, 939 P.2d 422, 424 (1997) (quoting
Hunt v. Maricopa County Enpl oyees Merit Sys. Commin, 127 Ariz. 259,
261-62, 619 P.2d 1036, 1038-39 (1980) (citations onitted)).
17 The court’ s authority over the practice of | awi s al so based
onthe creationof anintegratedjudicial departnment and the revisory
jurisdictionof this court as providedinarticle VI, sections 1 and
5(4) of the Arizona Constitution. See Smth, 189 Ariz. at 146, 939
P.2d at 424. Prior to 1985, the Arizona Legi sl ature prohibited the
practice of | awby unlicenced persons. See generally AR S. tit. 32,
ch. 2. Effective January 1, 1985, however, theentiretitleregulating
attorneys was repeal ed; sincethenthe practice of | awhas been under
t he exclusive regul atory jurisdictionof this court, governed by t he
Suprene Court Rules, in particular Rule 31(a)(3). See Marchant v.
U.S. Collections West, Inc., 12 F. Supp. 2d 1001, 1005 (D. Ariz. 1998)
(applying Arizona lawto hold that debt collector’s application for
wit of garnishnment was unauthorized practice of |aw). Thi s
constitutional power to regulate the practice of | awextends to non-
| awyers as well as attorneys admtted to bar nenbership. See Rule
46(b); Marchant, 12 F. Supp.2d at 1005 (citing Anamax M ning Co. V.
Arizona Dep’'t of Econ. Sec., 147 Ariz. 482, 484-85, 711 P.2d 621,
623-24 (App. 1985)) (prohibiting corporate officer or enpl oyee from
representing corporate enployer before the Departnent of Econom c
Security).

18 The facts of this case do not require us to determ ne the

extent of our power to regulate “practitioners” who are not and have



never been | awyers. In the situation presented here, our rules
specifically apply to both active |awers and those who have been
di sbarred. Rule 31(a)(3) states:

Privilege to practice. Except as hereinafter

provided in subsection 4 of this section (a),

no person shall practice lawin this state or

hol d hi msel f out as one who may practice lawin

this state unless he is an active nenber of the

state bar, and no nenber shall practice lawin

this state or hold hinself out as one who may

practice law in this state, while suspended,

di sbarred, or on disability inactive status.
(Enmphasi s added.) W see no reason why we woul d have jurisdiction
over |lawers and not over disbarred | awers |i ke Creasy. Creasy’s
case actually presents an even stronger situation for jurisdiction
t han t hat of a person never admttedto the bar. On adm ssion, Creasy
submitted hinself to the authority of the State Bar and this court.
He is still bound by the restrictions i nposed on himby this court’s
di sbarment order, nade under Rule 31, which explicitly prohibits a
di sbarred | awyer fromconti nui ng or resum ng practice. H s expul sion
fromthe bar in no way frees himfromthese restrictions. It would
be strange doctrine that as a result of being disbarred, a | awer
may not only resune practice but be free of the obligations inposed
on | awyers who have not been di sbarred.
19 G ven our authority over the practice of | awand t hose who
have been admtted to the bar, we conclude that we have conti nui ng
jurisdiction to prevent Creasy fromresum ng the practice of |aw.
W turn, then, to the question of whether he was engaged in the

practice of |aw.



B. The practice of |aw
110 Oreasy argues that his actions duringthe private arbitration
proceedi ng —unconnected to any pending judicial mtter —do not
constitute the practice of law. W long ago defined the practice
of |aw as

t hose acts, whet her perfornmedincourt or inthe

law office, which lawers customarily have

carried on fromday to day t hrough t he centuries

constitute the practice of law. Such acts . . .

i ncl ude rendering to anot her any other advice

or services which are and have been customarily

given and perfornmed from day to day in the

ordinary practice of nenbers of the |egal

pr of essi on. .
State Bar of Arizonav. Arizona Land Title & Trust Co., 90 Ariz. 76,
95, 366 P.2d 1, 14 (1961) (enphasi s added). Mirerecently, we applied
this definition to hold that a judge who represented a corporation
in contract negotiations and who advi sed the corporation regarding
t hose negotiations had engaged in the practice of law See In re
Fl ei schman, 188 Ariz. 106, 111, 933 P.2d 563, 568 (1997). As these
cases make cl ear, a person need not appear in a judicial proceeding
t o engage i n the unaut hori zed practice of | aw. Creasy concedes t hat
he represented Sm th when he took Dr. Crandal |’ s sworn statenent but
argues that the nedical claimevaluation issues at stake did not
require the “application of a trained legal mind.” Baron v. City
of Los Angeles, 469 P.2d 353, 358 (Cal. 1970) (quoting Agran v.
Shapiro, 273 P.2d 619, 626 (Cal.App. 1954)). He also argues that
because his exam nation of Dr. Crandall occurred in the context of
aprivatearbitration, his actions do not constitute the unauthorized
practice of law. W are unpersuaded for the foll ow ng reasons.
111 In this case we need not deci de whether the Arizona Land

Title definition should be changed or whether the Baron definition



of the practice of lawis an appropriate narrowi ng of Arizona Land
Title or Fleischman. Whatever may be the | i ne separati ng t he proper
activities of | ay people and | awyers i n a non-adversary cont ext, even
a cursory |ook at the caption of the proceedings at which Creasy
appeared and a sanpl e of Creasy’s exam nation of Dr. Crandal | during
the sworn statenent nakes it apparent that Creasy rendered the kind
of core servicethat is and has “been custonmarily gi ven and perforned
fromday to day [only] in the ordinary practice of menbers of the
| egal profession.”? See Arizona Land Title, 90 Ariz. at 95, 366 P.2d
at 14. As noted, our cases nake cl ear that a person need not appear
in a judicial proceeding to engage in the practice of |aw. | f
negoti ati on of a contract in Fl ei schman was t he practice of | aw, then,
afortiori, Creasy’ s representation of Smth by exam ning a wi t ness
in an adversary setting involving a disputed claimcertainly falls
within that definition as well, particularly in light of the nature
of the exam nation, which was no | ess exhaustive or rigorous than
one would ordinarily see during a formal deposition in a judicial
pr oceedi ng.

112 Ve are quite aware of the social, technol ogi cal, and econom ¢
changes t hat have t aken pl ace since our decisioninArizonaland Title.
I n sone situations these changes may require us to reexan ne our broad
definition of the practice of law. This is not the case in which
to do so. W do not deal herewith the legitinmate practice of other
professionals, with the preparation or distribution of generic
docunents and forns for general use, the nere giving of | egal advi ce,
or even the preparation of docunents for a specific client, the

situation in which the “trained | egal m nd” test evol ved. See Agran

2 See attached appendi x.



v. Shapiro, 273 P. 2d 619 (account ant not practici ng | awwhen prepari ng
clients’ incometax returns but engaged i n unaut hori zed practi ce when
preparing application for carry-back adjustnment of |osses). See
al so Fravel v. Stark County Board of Revision, 728 N. E. 2d 393 (Chio
2000) (non-lawyer hol der of “Durabl e General Power of Attorney” for
property owner engaged i n unaut hori zed practi ce of | awwhen he fil ed
appeal with Chi o Board of Tax Appeal s; appeal remanded t o county Board
of Revisionw thinstructions to dism ss not only because non-| awer
viol ated Ohi o unauthorized practice statute but also pursuant to
court’s constitutional supervisory power over practice of |aw).
113 Qur conclusion that Creasy engaged in the practice of | aw
by acting as a public adjuster is supported by t he deci si ons of ot her
jurisdictions. Thelllinois Suprene Court hel d that a suspended | awyer
engaged in the unauthorized practice of |aw when he represented a
former client insettlenent negoti ati ons agai nst her i nsurance conpany
even though the insurance conpany had already admitted liability.
See Inre Bodkin, 173 N.E. 2d 440 (111. 1961). G ting Liberty Mt ual
| nsurance Co. v. Jones, 130 S.W2d 945, 960 (M. 1939), for the
proposition that adjusters enployed by insurance conpani es do not
engage i n the unaut hori zed practice of | aw, Bodkin argued that “his
position was the sane as that of an adj ustor for an i nsurance conpany
except t hat he was acti ng on behal f of aclaimant.” Bodkin, 173 N. E. 2d
at 441. The Illinois court rejected this argunent, distinguishing
Li berty Mutual on the grounds that the M ssouri Suprene Court had

di stingui shed between services rendered by an

i nsurance adj uster on behal f of his conpany and

servi ces rendered by one who negotiates a claim

agai nst the conpany. . . . The court stated

) [that] “appellants’ |ay claimadjusters

work only for their several enpl oyers, who hire

and retainthemwith their eyes open. Wen t hey
deal withclaimants it i s on an adversary basi s,
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not arepresentative basis inplyingafiduciary
relation.”

Id. at 441-42 (quoting Liberty Mitual, 130 S.W2d at 960).

114 Kansas, |ike Arizona, has no statute prohibiting the
unaut hori zed practice of law, has reached the same result by
approxi mately the same reasoning. See State ex rel. Stovall wv.
Martinez, 996 P.2d 371 (Kan. App. 2000). The Martinez court hel d t hat
an i nsurance cl ai ns “consul tant” engaged i n t he unaut hori zed practi ce
of law by putting together settlenent brochures, negotiating
settlenments on behal f of injured persons, and advertising that he
could save claimants the trouble of hiring a |awer. The court
concl uded t hat the consul tant offered a servi ce that requi red know edge
of legal principles andthat his financial interest insettlingw thout
litigationconflictedwith hisclients’ interest inreceivingafair
settl enment, thus distinguishingthe consultant’s work fromthat done
by insurance conpany adjusters. See id. at 375. The court thus
enj oi ned the consul tant fromfurther representation. Seeid. Al though
the injunction was issued under Kan. Stat. Ann. 8§ 50-623, et seq.,
t he Kansas Consuner Protection Act, the finding of unauthorized
practice was based on the court’s “inherent power to define and
regul ate the practice of law.” 1d. at 374.

115 O course, unlike lllinois, which had no statute authori zing
adjusters to investigate or settle clains “on behalf of either the
insurer or the insured,” the Arizona Legislature arguably has
aut hori zed private adjusters to represent cl ai mants agai nst i nsurance
conpanies. See AR S. 8§ 20-281(A). However, we still find persuasive
thelllinois court’s rejection of Bodkin's argunent that his actions
were nerely “adm nistrative” because of his status as an admtted,

t hough suspended, attorney. See Bodkin, 173 N. E. 2d at 442. The court
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hel d t hat Bodki n was engaged i n the practice of |aw, reasoning, “It
i's obvious that settling acase, under these circunstances, required
legal skill. It is nmere sham. . . to contend that the acts during
suspension were clerical, admnistrative, and mnisterial only.”
Id. Creasy clearly enployed | egal skill during his exam nation of
Dr. Crandall and cannot now cl ai m he was not engaged in practicing
| aw.

116 The Kansas Suprene Court reachedasimlar result inacase
i n whi ch a suspended | awyer continued all his activities except court
appearances, finding that his activities were not perm ssibl e just
because they coul d have been performed by non-lawers. See State
v. Schumacher, 519 P.2d 1116 (Kan. 1974). The court’s rati onal e was
that “some actions which may be taken with i npunity by persons who
have never been admtted to the practice of law, will be found to
be in contenpt if undertaken by a suspended or disbarred attorney.”
Id. at 1125. Applyingthis reasoningtoour facts, we believe Creasy,
who acted as a representative for his client by exam ning a w t ness
in an adversarial setting, cannot now claimto have nerely engaged

in insurance adjusting under AR S. § 20-281.

C. Legislative authority to license private insurance adjusters
117 Finally, weturnto Geasy’s argunent that pursuant to A R S.
8§ 20-281, the legislature has authorized the licensing of private
i nsurance adjusters and that he is therefore subject only to the
jurisdiction of the Departnment of Insurance. This argunent is also
W thout nerit. In defining adjuster and setting out |icensing
requirenments in AR S. 88 20-281 and 20-312, the legislature has

undertaken t he regul ati on of i nsurance adjusters. Section 20-281(A)
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defines an adjuster as

any person who, for conpensation as an

i ndependent contractor or as t he enpl oyee of such

an i ndependent contractor . . . investigates and

negoti ates settlement of clains arising under

i nsurance contracts, on behalf of either the

i nsurer or the insured.
(Enphasi s added.) Creasy acted as an enployee of his wife, who is
| i censed as an adj uster under AR S. §8 20-312. Creasy’s actions during
the sworn statenent are therefore permssible if we consider only
the statute and if they can technically be characterized as only
t hei nvestigation, negotiation and settlenment of clains.
118 But evenif we were so persuaded, the |l egislature’ s adoption
of AR S. 8§ 20-281 cannot authorize Creasy to viol ate our di sbar nment
order by engaging in activities that constitute the practice of | aw
See Marchant, 12 F.Supp.2d at 1005 (Rule 31 trunps statutory |aw
because the practice of lawis “wthin the exclusive authority of
the judiciary” (citation omtted)). Section 20-281 is intended to
regul ate insurance adjusters. The |egislature has not purported
to, nor canit, authorize non-lawers or disbarred | awers to practice
law. Whether it is withinthe legislature’ s power to authorize one
to engage in activities that constitute the practice of |aw while

engagi ng in the business of insurance adjusting is a question we

reserve for the appropriate case, if and when brought.

CONCLUSI ON
119 W hol d t hat Creasy has vi ol ated Rul e 31(a) (3) and t he order
of disbarnent. We thus find himin contenpt and order that he

i medi ately cease and desist from any further activities that
constitutethe practiceof law. Inlieuof other penalties that m ght

be i nposed, Creasy is ordered to pay the costs incurred by the State
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Bar, plus reasonable attorneys’ fees, the anmount to be approved by

this court on application by the State Bar.

STANLEY G FELDMAN, Justi ce

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

RUTH V. McGREGOR, Justice

MART ONE, Justice, concurring.

120 | join the holding that this court has jurisdiction over
di sbarred |awers pursuant to the order of disbarnent and Rule
31(a)(3), Ariz. R Sup. . Creasyis adisbarred!|awer. This case,
therefore, affords us no opportunity to address the quite separate
questi on of whet her this court has jurisdictionover persons who were
never | awyers and whose activities are not part of, or ancillary to,
Judi ci al Departnent institutions within the nmeaning of Article VI,
§ 1 of the Arizona Constitution.

121 Thi s court has regul atory power over | awers and di sbarred
| awyers engaged in the practice of lawinthis state, for activities
both within the Judicial Departnent and outside of it. This court

al so has the exclusive authority to determ ne who shall appear in
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a representative capacity in Judicial Departnent institutions and
activities ancillary to them This neans that we can prohibit non-
| awyers from representing others in Article VI institutions and
proceedi ngs conducted pursuant to Article VI authority (e.g.,
depositions). But what of non-lawers engaged in the practice of
| aw out si de of Judicial Departnent institutions? | do not joinin
that part of the nmgjority opinion, ante, at Y 6 and 7, which
cont ai ns di cta suggestive of an answer to this troubl esone questi on.
The expansi ve dicta i s inprudent because thisis not an acti on agai nst
a person who was never a |awyer.

122 The question of jurisdictionover non-lawers for activities
outside of Article VI institutions or authority is the direct result
of the absence of an unauthorized practice of |aw statute. That
absence creates a potential incongruity between the breadth of the
definition of the practice of Iaw, on the one hand, and the limted
scope of the Judicial Departnment’s enforcing authority under Article
VI of the Constitution, on the other. Because this court does not
possess t he broader police power of the state (the |l egislature does),
t he questi on of non-1 awyers engaged in activitieswi thinthe definition
of the practice of |aw, yet unconnected to Judicial Departnent
institutions, is conplex and its answer nust await another day. In
the neantine, it is enough to say that we have the power to enforce

our orders of disbarnent.

Frederick J. Martone, Justice
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1 SWORN STATEMENT OF DENNIS CRANDALL, M.D.

2 was taken on October 9, 19398, commencing at 12:06 D.m.,
3 at the coffices of The Orthopedic Clinic, 2700 North
4 Third Street, Suite 100, Phoenix, Arizona, before JoANN
5 KLEMM, Registered Professional Repcrter and Notary
6 Public in and for the County of Maricopa, State of
7 Arizona.
8
S COUNSEL APPEARING:
10 For the claimant appeared in propria persona.
21 Representative of Claimant:
12 By: MR. FREDERICK C. CREASY, JR.
THE LEGAL SHOPPE
13 7339 East Evans Road
Suite 219
14 Scottsdale, AZ 85260
15
For the respondent:
16
By: MR. WILLIAM J. SCEHRANK
17 MS. KIM TRVON
JONES, SKELTON & HOCHULI
18 2501 North Central Avenue
Suite 800
19 Phoenix, Arizona 85012
20
Also present: Marilyn Creasy
21
22
23
24
25
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we made a final plan for surgery.

I think what happened was that the da-e
for surgery was set ahead of time, and we thought we

wou.d have more accomplished before the date arrived,
and we didn’ct. And because of that, we cancelled

surgery, put it off a little bit while we got the MRI

scan. That’s my memory.
MR. SMITH: I have no more questions.
EXAMINATION

BY MR. CREASY:

C. I have a few, Déétor. Can I see the o:id
MRI, the one from October of ‘93? For some reason my
file doesn‘t have that, Doctor.

On the second page of the October ‘93 MRI
Dr. Spitzer is opining that there is a slight
retrolist@gsis of C5 and Cs6.

Did that differ from the MRI scan that
you ordered in July of 195957?

MR. SCHRANK: Form.

A, BY THE WITNESS: I would need to look at
the hard copy of that scan and compare the two to
answer that question specifically. These have two
different radiologists that read them, and it is my

experience that two different radiologists can put -fust

KLEMM REPORTING SERVICES - (602) 581-8503
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“

a _ittle bit different spin on the same film, much less

different films.

I guess wmy overall impression is that
it‘’s probably similar.

Q. BY MR. CREASY: Okay. Looking back at
the April 26, 1995 report in your chart, did you
describe either from your physical findings or from the
patient’s symptoms that were related to you that there
was bilateral arm numbness and pain?

A. Yes.

MR. SCHERANK: For the reccrd, I make an
objection to you asking questions, Fred. I will
object. I don’t think you have the authority to do so.

MR. CREASY: I disagree.

MR. SMITH: I also disagree, for the

record.

Q. BY MR. CREASY: Point out to me on your

April 26, 1995 report where you're describing bilateral

pain and numbness.

A. In the first paragraph of that dictation,
maybe two-thirds of the way down, the sentence starts,
"At present he has some bilateral arm pain and pain in
2ll of his fingers which tingle when this occurs."

Q. But conspicuously absent 1s the term

"numbness" in both arms, right?

KLEMM REPORTING SERVICES - (602) 581-8503




1:11P

[\l

(9]

20

21

22

23

24

25

o

MR . SCHRANK: Form.
Q. BY MR. CREASY: I didn’t see the term
"numbness" used in your report of April of 1955, I'm

talking about arm numbness as opposed to finger

numbness.
A, I think that is accurate.
Q. Let’'s get right to the point, Docctor.

The nerveg that would cause numbness and pain in the
arm are cifferent than the nerves that would cause
numbness and pain in the fingers, correct?

A, Not always.

Q. Okay. Did you make that determination
based upon your examination in April of 1995 whether
there was any nerve pathology causing his bilateral arm

pain and pain in all of his fingers? Did you determine

where that was coming Zrom?

AL As of -- co you mean as of that April
visit?

Q. Yeah.

A. Or subseguently?

Q. As of the April wvisit.

A, I think that the neck pain and the

shoulder pain were clearly enough from the upper lesion
at C3-4. The pain into the arms and the hands, I think

my thinking at that time was that this could be related

KLEMM REPORTING SERVICES - (602) 581-8503
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