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11 Def endant George Roosevelt Eagle was convicted on two

counts of kidnapping, three counts of sexual assault, one count



of sexual abuse, and one count of aggravated assault in
connection with an attack on two wonen in their honme. Details

of these crinmes are set forth in State v. Eaqgle, Ariz. |

__P.2d ___ (App. 1998), and need not be repeated here. The
trial judge sentenced the defendant to presunptive terns of
i nprisonment on all counts, wth those for the aggravated
assault and one of the kidnapping charges running concurrently.
The remai ni ng sentences were i nposed consecutively. See id. at
. ___P.2d at___ 97.

12 The only issue upon which we granted reviewis Eagle’s
claimthat consecutive sentences for his kidnappi ng and sexual
assault convictions anmount to double jeopardy. At the heart of
this argunment is the contention that conpletion of a sexual
of fense, as enunerated in AR S. 8 13-1304(A)(3), constitutes an
el enent of “class 2 kidnapping” under 8 13-1304(B). Therefore,
t he defendant asserts, both crines essentially anmpunt to the
“same offense,” for which he may not be punished tw ce.

13 A.R S. 8 13-1304 reads as foll ows:

A A person commts ki dnappi ng by know ngly
restraining another person with the intent to:

1. Hold the victimfor ransom as a shield
or hostage; or

2. Hol d t he victim for i nvol unt ary
servitude; or

3. Inflict death, physical injury or a

sexual offense on the victim or to
otherwise aid in the comm ssion of a
fel ony; or

4. Place the victimor a third person in




reasonabl e apprehension of inm nent
physical injury to the victim or such
third person.

5. Interfere with the performance of a
governnmental or political function.

6. Seize or exercise control over any
airplane, train, bus, ship or other
vehi cl e.

Ki dnapping is a class 2 felony unless the victim
is released voluntarily by the defendant w t hout

physical injury in a safe place prior to arrest
and prior to acconplishing any of the further
enunerated offenses in subsection A of this

section in which case it is a class 4 felony. |If
the victimis released pursuant to an agreenent
with the state and w thout any physical injury,
it is a class 3 felony. If the victimis under
fifteen years of age kidnapping is a class 2
fel ony puni shable pursuant to 8§ 13-604.01. The
sentence for kidnapping of a victimunder fifteen

years of age shal

run consecutively to any ot her

sentence inposed on the defendant and to any
undi scharged term of I mpri sonnment of t he
def endant .
(Enmphasi s added) .
14 Di vision One of the Court of Appeals upheld Eagle’'s

convi ctions and sentences,

concl udi ng

that kidnapping is a

conpleted class 2 felony once the requirenents of § 13-1304(A)

have been satisfied. According to that court, the |anguage in
subsection (B) classifies the crine for sentenci ng purposes, but
“[t]he classification of the particul ar ki dnappi ng of fense .

does not alter the statutory elenents of the crine of
ki dnappi ng.” Eaaql e, Ariz. at __ , _ P.2d at __ (1 22).
The court also found that there is no such thing as “second-
degree kidnapping” in Arizona, id. 923, expressly disagreeing



with State v. Sterling, a Division Two opinion holding that “the
voluntary release by the defendant w thout physical injury of

the victimin a safe place prior to arrest is an el enent of the

of fense of second-degree kidnapping.” 148 Ariz. 134, 136, 713

P.2d 335, 337 (App. 1985) (enphasis added). W granted review
to resolve this conflict and now substantially adopt Division
One’s resolution of the nmatter. In doing so, we expressly
di sapprove of Sterling s holding on this issue.

Doubl e Jeopardy

15 Eagl e argues that his consecutive sentences violate
both the state and federal Doubl e Jeopardy Clauses. The fornmer
provi des that a person may not “be twice put in jeopardy for the
same offense.” Ariz. Const. art. 11, § 10. The latter
guar antees that one may not “be subject for the sane offence to
be twice put in jeopardy of life or linb.” U S. Const. anend V.
Because the two clauses have been held to grant the sane
protection to crimnal defendants, we need only analyze Eagle’'s

cl ai munder the federal provision. See State v. Cook, 185 Ariz

358, 365, 916 P.2d 1074, 1081 (App. 1995) (“[T]here is no
indication that there is a different double jeopardy analysis

under the Arizona Constitution.”); Hernandez v. Superior Court,

179 Ariz. 515, 522, 880 P.2d 735, 742 (App. 1994) (“Arizona’s
courts generally interpret this clause ‘in conformty to the

interpretation given by the United States Suprenme Court to the
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[ federal Double Jeopardy] [Cllause . . . .'7").

16 The Doubl e Jeopardy Cl ause prohibits the inposition of

mul ti pl e puni shnents for the sane offense. See Whalen v. United

States, 445 U.S. 684, 688, 100 S. Ct. 1432, 1436 (1980). Thus,
courts will generally presume that the legislature did not
intend to authorize cunul ati ve or consecutive sentences when two
statutory provisions proscribe the same conduct. See id. at
692, 100 S. Ct. at 1438. On the other hand, when statutes
describe different of f enses, consecutive sentences are
perm ssible without inplicating the prohibition against double
| eopar dy. See id. at 693, 100 S. Ct. at 1438. I n deci di ng
whet her a defendant has been punished twice for the sane
offense, it is necessary to exam ne the elenments of the crines
for which the individual was sentenced and determ ne “whether
each [offense] requires proof of an additional fact which the

ot her does not.” Bl ockburger v. United States, 284 U.S. 299,

304, 52 S. Ct. 180, 182 (1932). Thus, in evaluating Eagle's
doubl e jeopardy claim we nmust deci de whet her our ki dnappi ng and
sexual assault statutes each contain an elenment not present in
t he ot her.

The Arizona Ki dnapping Statute

17 A convenient starting point for our analysis is the
formal title of AR S. 8§ 13-1304, which reads, *“Kidnapping

classification; consecutive sentence.” Although “headings are
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not part of the lawitself, where an anmbiguity exists the title
may be used to aid in the interpretation of the statute.” State

v. Barnett, 142 Ariz. 592, 597, 691 P.2d 683, 688 (1984). W

think there is little, if any, anmbiguity here. Nevert hel ess,
the title clearly distinguishes, as does the statute itself, the
crime of kidnapping fromits classification. Subsection (A) of
the text conpletely defines the crime of kidnapping as it exists
in Arizona. Its elenments are plainly set forth: a know ng
restraint coupled with one or nmore of the specifically listed
intentions. In the present context, it is only the intent to
commit a sexual offense on the victim that is required to
conpl ete the kidnapping. The sexual offense itself need not be
brought to fruition.

18 Subsection (B) deals entirely with classifications of
puni shnment. |Its | anguage presupposes that the required el enents
of a kidnapping, as set forth in subsection (A), have been
proven. The crime is punishable as a class 2 felony unless
certain mtigating but nonessential conditions are found, in

whi ch case it may be punished | ess severely.!?

1 Subsection (B) also identifies as an aggravating
circunstance the fact that the victimis under 15 years of age.
We are mndful that the Constitution sonetinmes requires facts
t hat increase punishnment to be treated as el enents of the crineg,
not nmerely as sentencing factors. Conpare Jones v. United
States, 526 U. S. 227, 119 S. Ct. 1215 (1999), with McMIlan v.
Pennsyl vania, 477 U.S. 79, 106 S. Ct. 2411 (1986). Because the
issue is not before us, we express no opinion whether the
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19 As the defendant woul d have us read the statute, the
absence of § 13-1304(B) factors, not their presence, would
constitute elenments of “class 2 kidnapping” that nust be charged

and proven to a jury beyond a reasonable doubt. Cf. Jones v.

United States, 526 U.S. 227, __ , 119 S. Ct. 1215, 1220 (1999).

Thus, the state would have to establish one or nore negatives:
that the defendant did not voluntarily release the victim that
the victimwas not wthout physical injury; that the victimwas
not released in a safe place prior to arrest; and that the
victim was not released prior to the acconplishnment of an
enunerated offense. See AR S. 8§ 13-1304(B).

110 W reject this reading of the statute. If the
|l egislature’s intent was to create separate crinmes having
distinct “elements,” it could easily have said so in clear,
direct, and positive |anguage. |Instead, as we have noted, the
| egi sl ature chose to define a single crime known as ki dnappi ng,
and to treat it presunptively as a class 2 felony. “Degrees” of
ki dnappi ng are nowhere nmentioned. Cf. A R S. 88 13-1104, 13-
1105 (setting forth second degree nurder and first degree
murder, respectively); A RS. 8§ 13-1203, 13-1204 (defining the
crimes of assault and aggravated assault, respectively); A R S

88 13-1902, 13-1903, 13-1904 (defining robbery, aggravated

aggravating factor contained in A RS 8§ 13-1304(B) nust be
treated as an el enent of the offense.
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robbery, and armed robbery, respectively). The clause begi nning
with “unless,” and the rest of the first sentence of section
1304(B), deals with factors that could change the classification
and thus alter a defendant’s exposure, but the elenents of the

crime remain the sane. See Patterson v. New York, 432 U S. 197,

210, 97 S. C. 2319, 2326 (1977) (concluding that if a
| egi sl ature chooses to recognize a factor that |essens the
degree of crimnality or punishment, due process “does not
require the State to prove its nonexistence in each case in
which the fact is put at issue”).

111 Interestingly, Division Two of the Court of Appeals

seens to have followed sinmlar reasoning in State v. Mendibles,

126 Ariz. 218, 613 P.2d 1274 (App. 1980), a case not expressly
overruled by its later Sterling decision. I n Mendi bles, the
court upheld a conviction for unlawful inprisonment, a |esser
i ncluded charge of kidnapping. The relevant subsection in the
applicable statute is alnmost identical to § 13-1304(B). It
reads: “Unlawful inprisonnment is a class 6 felony unless the
victimis released voluntarily by the defendant w t hout physical
infjury in a safe place prior to arrest in which case it is a
class 1 m sdeneanor.” AR S. § 13-1303(C). The court of
appeals concluded that the trial court properly refused to
submt a special interrogatory to the jury because “there was no

evi dence the victimwas released voluntarily.” Mendibles, 126
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Ariz. at 219, 613 P.2d at 1275. Clearly, the court believed
that the safe release of the victimwas a mtigator for which
t he defendant had the burden of presenting evidence. If this
factor had been an “elenent” of the crinme, the conplete absence
of proof would presumably have required the court to set aside
al together the defendant’s “class 6” conviction.

112 In Rainwater v. State, 189 Ariz. 367, 943 P.2d 727

(1997), we observed that “[k]idnapping remains a class 2 fel ony
and was nmade subject to the two-step reduction as an expressi on
of legislative policy to encourage the voluntary and safe
rel ease of victinms by their kidnappers before actual injury or

death m ght occur,” thus attenpting to dispel the notion that
“kidnapping is presunptively a class 4 felony . . . and is
raised to class 2 if the victimis not voluntarily and safely

rel eased.” ld. at 368, 943 P.2d at 728; see also State v.

At wood, 171 Ariz. 576, 661-63, 832 P.2d 593, 678-80 (1992)
(Corcoran, J., specially concurring) (rejecting Sterling s
reading of the statute, stating that the prosecution needs to
prove only those elenments contained in 8 1304(A) to convict the
def endant of ki dnappi ng). Once an accused is convicted of
ki dnapping, he is eligible for a reduction in sentence if the
evi dence shows that he: 1) voluntarily released the victim 2)
wi t hout physical injury; 3) in a safe place; 4) prior to arrest;

and 5) before committing any of the enunerated offenses in § 13-
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1304(A). See AR S. 8 13-1304(B). The classification of the
crime may be | essened only when all of these conditions are net.
113 Ot her states have reached simlar conclusions. In
1980, the Supreme Court of North Carolina considered a

ki dnappi ng statute very simlar to ours.? See State v. Brady,

264 S.E.2d 66 (N.C. 1980). The court held that subsection (b)
of the statute “nmerely prescribes the punishnent for one
convi cted of kidnapping. It does not affect the elenents of the
of fense of kidnapping or create a separate offense.” 1d. at 75.
Courts in Nebraska, ©6hio, and Womng have held simlar
statutory provisions to nean that such circunstances need not be

al |l eged or proven by the prosecution. See State v. Becerra, 573

N. W2d 397, 404 (Neb. 1998); State v. Schneckloth, 313 N W 2d

438, 444 (Neb. 1981); State v. lLeslie, 471 N E.2d 503, 506 (Onhio

App. 1984); Looner v. State, 768 P.2d 1042, 1046-47 (Wo. 1989).

114 We recogni ze that states may |ack “the discretion to
omt ‘traditional’ elements fromthe definition of crinms and
instead to require the accused to disprove such elenents.”

Jones, 526 U S. at __ , 119 S. C. at 1223. Here, however, the

Ari zona | egislature has not renoved a traditional elenment from

the crime of kidnapping. At common |aw, kidnapping involved the

2 Thereafter, the | egislature of North Carolina anended t he
statute, effective July 1, 1981, to specifically create two
different classes of Kkidnapping. See N.C. Gen. Stat. § 14-
39(b).
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forcible taking of a person to another country, usually to be

used for | abor. See John L. Dianmond, Kidnapping: A Mbodern

Definition, 13 Am J. Crim L. 1, 2-3 (1985). Consistent wth

the comon |aw view, npbst nodern definitions of the offense

still focus on movenent or confinement of the victim See id.
at 3.
115 As noted above, other states with simlar kidnapping

statutes have held that voluntary release factors are not
el ements of the crinme. |Indeed, some jurisdictions specifically
identify such considerations as sentencing factors or as
affirmati ve defenses. See, e.qg., Alaska Stat. § 11.41.300(d)
(affirmati ve defense); Ark. Code Ann. § 5-11-102(b) (defendant
has burden to show victimwas voluntarily rel eased alive and in
a safe place); Haw. Rev. Stat. § 707-720(3) (affirmative
defense); Me. Rev. Stat. Ann. tit. 17-A, 8 301(3) (affirmative
defense); Tex. Penal Code Ann. 8§ 20.04(d) (defendant may raise
i ssue at “puni shnent stage”).

116 Adm ttedly, a few states have provided that harmto the
victimor conpletion of an enunerated offense are el ements of an
aggravated form of kidnapping, see, e.qg., Del. Code Ann. tit.
11, 8 783A(6), or have interpreted their statutes as defining

t hose factors as elenents, see, e.q., State v. LaRose, 497 A. 2d

1224, 1231 (N. H 1985) (holding that serious bodily injury is an

el ement of class A kidnapping); State v. Rojo, 971 P.2d 829, 837

11



(N.M 1998) (listing “great bodily harni as an elenent of
aggravat ed ki dnappi ng). However, the inconsistent treatnent
t hese circunstances have received only bol sters our concl usion
that they are not traditional elements of the crine. Cf. State
V. Hurley, 154 Ariz. 124, 131, 741 P.2d 257, 264 (1987) (holding
that release status was a sentencing factor and that the
| egislature did not change “the elements to avoid having to
prove a traditional or |ogical conponent of the crime beyond a
reasonabl e doubt”).

117 We hold that the voluntary rel ease of a victi m*“w t hout
physical injury in a safe place prior to arrest and prior to
accomplishing any of the . . . enunerated offenses in subsection
A, is a mtigating factor relevant solely for sentencing
pur poses. AR S. 8§ 13-1304(B). Because the defendant al one
benefits from the presence of mtigating circunstances, it is
proper to place the burden of proving themon the defense. See

Walton v. Arizona, 497 U.S. 639, 650, 110 S. Ct. 3047, 3055

(1990) (approving Arizona's capital sentencing schene, which
requires the defendant to prove the presence of mtigating
ci rcumnst ances). As with other mtigators, proof by a nere
preponderance of the evidence is all that the law requires. See

State v. Spears, 184 Ariz. 277, 293, 908 P.2d 1062, 1078 (1996).

118 Because we find that sexual assault is not an el enent

of “class 2 kidnapping,” we can easily di spose of Eagle’ s double
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jeopardy claim The two statutes define distinct crimes under

the Bl ockburger test, see 284 U S. at 304, 52 S. Ct. at 182

because each of fense requires proof of an el ement that the other
does not: the sexual assault statute does not require a know ng
restraint, see AR S. § 13-1406, and the ki dnappi ng statute does
not require non-consensual sexual intercourse, see AR S. § 13-
1304. Thus, Eagle was not punished twice for the sane of fense.
119 In sum a jury found the defendant guilty of both
crimes beyond a reasonabl e doubt. He was properly sentenced on
t he ki dnapping charges according to the guidelines for a class
2 felony. It was within the trial judge's discretion to inpose
consecutive sentences for the kidnapping and sexual assault
of fenses. The judgnents of the trial court and of the court of

appeal s are affirmed.

THOVAS A. ZLAKET, Chief Justice

CONCURRI NG

CHARLES E. JONES, Vice Chief Justice

FREDERI CK J. MARTONE, Justice

RUTH V. McGREGOR, Justice
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FELDMAN, Justice, concurring in part, dissenting in part.
120 The ki dnappi ng was conpl ete when Defendant restrained
the victims “with the intent” to inflict a sexual offense

A RS § 13-1304(A)(3). The later sexual offenses in a
different roomwere separate and conplete crines apart fromthe
ki dnappi ng. Thus, | agree that the consecutive sentences
i nposed on Defendant did not constitute double jeopardy. | am
not able to agree, however, with the court’s views regarding the

el ements of the offense of kidnapping.

121 Under A.R S. 8 13-1304, kidnapping is a class 2 felony
unless the *“victim is released voluntarily . . . wthout
physical injury in a safe place prior to [the defendant’ s]
arrest.” In such case, the crinme is a class 4 felony. A RS

§ 13-1304(B). The difference in severity of punishnment between
a class 2 and class 4 felony is substantial. The former is
puni shabl e by inprisonnent for five years and the latter for two
and one-half years. A R S. 8§ 13-701; see also AR S. § 13-604
(i ncreasing punishment for recidivists). Nevert hel ess, the
court hol ds today that proof of whether the victi mwas rel eased

unharmed is not an element of the crinme of kidnapping.
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122 The significance of the court’s holding is this: if
failure to voluntarily release the victim wunharmed and in a
safe place, is not an elenent of the crinme, then the state need
not prove beyond a reasonabl e doubt that the victimwas harnmed,
the release was involuntary, or release was not nade in a safe
pl ace. Further, the court need not submt these questions to
the jury but may, instead, find these facts itself and thus
det erm ne whet her the defendant is guilty of a class 2 or only
a class 4 felony. But if these factual matters are el enents of
the crime described as second-degree kidnapping, then due
process is violated if the state is not given the burden to

prove these matters to the jury beyond a reasonable doubt.

This, indeed, was the holding in State v. Sterling, 148 Ariz.
134, 713 P.2d 335 (App. 1985).

123 The court today rejects Sterling, adopting instead the
view that kidnapping is a single crine, that it is a class 2
felony, and that voluntary release of the victim unharmed and
in a safe place, is a mtigating factor that the defendant nay
try to establish. See majority opinion at Y 10 and 13. Thus,
the court concludes, the group of facts in question is “a
mtigating factor relevant solely for sentencing purposes” and
that “it is proper to place the burden of proving them on the
defendant.” Id. at § 18. But due process may still require the
state to bear the burden of disproving a factor that reduces or
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justifies a crime. See State v. Duarte, 165 Ariz. 230, 798 P.2d
368 (1990) (in nurder prosecution in which there is any evidence
of self-defense, state has burden of proving beyond a reasonabl e
doubt that defendant did not act in self-defense).

124 It istrue, as the npjority notes, that the | egislature
wote 8 13-1304 to define the single crinme of Kkidnapping,
treated it as a class 2 felony, and worded the statute so that

voluntary rel ease, unharnmed and in a safe place, was a mtigator

that reduced the crinme to a class 4 felony. See mgjority
opinion at Y 11 and 13. Thus, the mpjority’ s reasoning is
quite logical, its conclusion quite reasonable, and possibly —

per haps even probably —correct. But as the court notes, if the
crime of kidnapping had been designated a class 4 felony,
aggravated to class 2 if the defendant failed to voluntarily
rel ease the victim unharned and in a safe place, those sane
facts woul d be aggravators and m ght thus become el enents the
state would have the burden of proving to a jury beyond a
reasonabl e doubt. See nmpjority opinion at § 9 and n. 1.

125 | do not agree the question can be answered solely by

| ooking to see whether the statute | abels the facts to be found
as aggravators or mtigators. Think of this scenario painted by
Justice Scali a:

| do not believe that [the] distinction
[ bet ween el enents and sentencing factors] is
(as the Court seenms to assune) sinply a

16



matter of the | abel affixed to each fact by
the 1egislature. Suppose that a State
repealed all of the violent crimes in its
crimnal code and replaced them with only

one offense, “knowingly causing injury to
anot her,” bearing a penalty of 30 days in
prison, but subj ect to a series of
“sent enci ng enhancenent s” aut hori zi ng
addi ti onal puni shment up to life

i nprisonnent or death on the basis of
various |levels of nens rea, severity of
i njury, and ot her surrounding circunstances.
Could the state then grant the defendant a
jury trial, with requirenent of proof beyond
a reasonabl e doubt, solely on the question
whet her he “knowingly cause[d] 1injury to
another,” but leave it for the judge to
determ ne by a preponderance of the evidence
whet her the defendant acted intentionally or
accidentally, whether he wused a deadly
weapon, and whether the victim ultimtely

di ed from the injury t he def endant
inflicted? |If the protections extended to
crimnal defendants by the Bill of Rights

can be so easily circumvented, nost of them
woul d be, to borrow a phrase from Justice
Field, “vain and idle enactnment[s], which
acconpl i shed not hi ng, and nost unnecessarily
excited Congress and the people on [their]
passage.”

Monge v. California, 524 U S. 721, __, 118 S.Ct. 2246, 2255

(1998) (Scalia, J., dissenting) (quoting Slaughter-House Cases,

83 U.S. 36, 16 Wall. 36, 96 (1892)).

126 Justice Scalia’ s coments are, of course, just as

relevant to the mtigators in the present case as the enhancers

in Monge. Could Arizona establish one violent crime —
“knowi ngly causing injury to another” —puni shable as a class 1

felony, subject only to a wide variety of factors that would
reduce punishnment to lesser levels by a series of sentencing
mtigators to be determ ned by the judge and not the jury?

127 Unfortunately, we cannot find an answer in the United
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States Suprene Court’s decisions. Its jurisprudence on the
issue is conflicting at best. It serves no purpose to review
t he decisions here. They are discussed in detail in Jones v.

United States, 526 U S. 227, 119 S. C. 1215 (1999) (invoking

doctrine of constitutional doubt, Court treats enhanci ng factor

of serious bodily harm to victim of carjacking as elenment of

crinme); Monge, 524 US at 118 S . C. at 2250-51
(recidivismenhancer is sentencing factor). It is puzzling that

t he question of bodily harm beconmes an el enment of the crinme, so
that the state nust prove it beyond a reasonabl e doubt and to a
jury, when | abel ed as an enhancing factor but, as in the present
case, not when | abeled as a mtigating factor.

128 Anot her recent case involving a charge of unlawful
possession of a firearm presents the question of whether proof
of a so-called hate crinme notive was a sentencing factor or nust

be treated as an el enent of the crinme. New Jersey v. Apprendi,

731 A.2d 485 (N.J. 1998). The New Jersey court held that the
guestion of whether racial aninus was the notive for the crine
need not be treated as an elenment, so the state did not have the
burden of proving it to a jury beyond a reasonable doubt.
| nstead, the judge could nmake the finding and increase the
sentence accordingly. 1d. at 494-95.3 The United States Suprene

Court has now granted certiorari. Apprendi v. New Jersey, 1999

W 753977. Hopefully, the Court will tell us by sumer how to

8 Florida has reached the opposite conclusion. Florida v.
Stal der, 630 So.2d 1072 (Fla. 1994).
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differentiate between an el enent and an enhancer or mtigator.
129 Until then, | would be inclined to follow Sterling*
because the presence or absence of the factors involving rel ease
of the victim make a significant difference in sentencing and
because the nature of the factors in question — whether the
rel ease was vol untary, whether the victi msuffered harm whet her
the victimwas released in a safe place —requires determ nation
of factual issues that are case-specific and are the types of
factors traditionally reserved for jury determ nation. Cf .

State v. Hurley, 154 Ariz. 124, 130-31, 741 P.2d 257, 263-64

(1987) (we will interpret Arizona' s double jeopardy clause in
accordance wth federal nodel ; rel ease status, usual l'y
determ ned by docunentary evidence, is enhancing factor that
applies across the board to all crinmes and therefore is not

el ement of offenses of arned robbery or aggravated assault).

STANLEY G FELDMAN, Justice

4 New Jersey has reached the sane result as Sterling on a
statute alnobst identical to the one in question in this case.
See State v. Federico, 486 A .2d 882 (N.J. Super. 1984).
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