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FELDVAN, Justice

11 Frank W nfi el d Ander son ( Def endant) was convi ct ed of arned
robbery, conspiracy tocommt nurder, and three counts of first-degree
murder. He was sentenced to death for each of the nurders, lifewth
possibility of paroleintwenty-five years for conspiracy, and twel ve
and one-half years to be served consecutively for arnmed robbery.
This is an automatic direct appeal under AR S. 8§ 13-4031 and
Ariz. R CimP. 26.15 and 31.2(b). W have jurisdiction pursuant to
Ariz. Const. art. VI, 8 5(3) and AR S. 88 13-4031 and 13-4033. For
t he reasons stated bel ow, Defendant’s conviction is reversed. W
therefore limt our discussion to the dispositive issues and t hose

that may arise at retrial

FACTS
12 The facts necessary for resolution of this case cone
primarily fromstatenents Def endant nade to police after his arrest.
Def endant and hi s travel i ng conpani on, Ki nberly Lane, were hitchhi ki ng
fromCaliforniato Kingman, Arizona. They were pi cked up in Las Vegas
by an unidentified driver and taken to Gol den Vall ey, Arizona. The
driver suggested that because the hour was | ate, Defendant and Lane
shoul d consi der staying with the Kagens, who |ived nearby, rather
than proceed into Kingman that night. Defendant and Lane agreed,
and after the driver left themat the Kagen hone, they were taken
in by the Kagens. Residing at the home were Leta and El |l i ot Kagen,
Leta’ s son Robert Del ahunt, and two ot hers —Rol and Wear and Robert
“Bobby” Poyson. At the tine Defendant arrived, Elliot Kagen was
attending a sick friend in Kingman and was not expected to return

for several days.



13 Upon arrival , Def endant and Lane pl ayed cards wi th t he ot her
residents for several hours before retiring. The follow ng day
everyone went to Ki ngnman, where Defendant and Lane | ooked for work
whi | e t he ot hers regi st ered Del ahunt for school. Wen they returned,
Def endant and Lane di scussed their dislike for the Kagen hone and
their desire to continue hitchhiking. Their dilemma was that they
wer e seventeen m | es fromKi ngman and had no neans of transportati on.
Poyson overheard this discussion and told themthat he could help
them| eave. Poyson suggested that they wait until Elliot returned,
then rob and kill him Leta, Del ahunt, and Wear, and steal War’s
pi ck-up truck. Defendant, Poyson, and Lane deci ded not to wait for
Elliot but to proceedwiththe planto kill Delahunt, Leta, and War.
The pl an was consunmat ed, thethree victins killed, and after stealing
several itens fromthe Kagens’ house, Defendant, Poyson, and Lane
left in Wear’s truck. Defendant was arrested five days later in
Southernlllinois, still drivingthe truck and carrying sone of Leta's
bel ongi ngs. Poyson and Lane were arrested several days later. Wile
i n cust ody, Defendant nade a full confessiontothe nurders, admtting

they were preneditated.

Dl SCUSSI ON
A. Excl usi on of jurors who objected to the death penalty on noral
or religious grounds
14 The trial judge exercised his discretionto use awitten

jury questionnaire, asis permttedby Ariz. ROimP. 18.5. The venire
per sons whose nanmes had been drawn were asked to report to the
courthouse, where they were sworn in, introduced to counsel and
Def endant, given the stock cautionary instruction, given the

guestionnaire, and instructed on howto fill it out. The preface
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to the questionnaire said the answers would “have the effect of a
statenment given to the court under oath.” Once they delivered the
conpl et ed docunent tothe clerk, the venire persons were freeto |l eave
but wereinstructedtoreturnthe next day unl ess cal |l ed and excused.?
15 The | awyers and the judge net in the afternoon to review
the conpl eted questionnaires. Persons not discharged as a result
of the afternoon di scussions would return the foll ow ng norning for
oral voir dire. During the discussion in chanbers, the judge and
counsel discovered that in answering questions 9(A) and 9(B) of the
guestionnaire, three prospectivejurors statedthat they were opposed
to the death penalty on noral or religious grounds and coul d not set
asi de these beliefs. Al three were renoved fromthe jury pool for
cause over defense counsel’ s obj ecti on and request that he be al | owed
oral voir dire that mght rehabilitate them Defendant contends the
trial judge erred and his constitutional right to aninpartial jury
was Vi ol at ed when he was convicted by a jury fromwhich all who held
religious and conscientious objections to the death penalty were
excluded. U.S. Const. anmend. VI; Ariz. Const. art. II, § 23.

16 The United States Suprene Court has held that the Sixth
Amendnent is violated if the trial jury in a capital case is chosen
by excluding for cause persons who have general objections to the
deat h penalty. Wtherspoonv. Illinois, 391 U S. 510, 88 S.Ct. 1770
(1968). A general objection to the death penalty is not sufficient
to create a presunption that a prospective juror is unfit because

of bias to sit on the panel. The Court’s | anguage was quite clear:

Those who returned the follow ng day were not again sworn.
The oath that preceded voir dire and is required by Ariz. R CrimP.
18.5(a) was only given before the questionnaires were distributed,
answered, and fil ed.



It is, of course, settled that a State may not

entrust the determ nation of whether a man is

i nnocent or guilty to a tribunal 'organized to

convict.' It requires but ashort step fromthat

principleto hold, as we do today, that a State

may not entrust the determ nation of whether a

man should live or die to a tribunal organized

toreturn a verdict of death. Specifically, we

hold t hat a sentence of death cannot be carried

out if the jury that inposed or recomended it

was chosen by excluding venirenmen for cause

sinply because they voiced general objections

to the death penalty or expressed consci enti ous

or religious scruples against its infliction.

No def endant can constitutionally be put to death

at the hands of a tribunal so sel ected.
Id. at 521-23, 88 S.Ct. at 1776-77 (citations and footnotes om tted).
17 However, this ruleis not applicableto prospectivejurors
who st at e unequi vocal | y t hat t hey coul d never i npose t he deat h penal ty
regardl ess of the facts of the particular case. 1d. at 514, 88 S. Ct.
at 1772; see also Morganv. Illinois, 504 U.S. 719, 734 n.7, 112 S. C.
2222, 2232 n.7 (1992) (“The process of voir direis designed to cul
fromthe venire persons who denonstrate that they cannot be fair to
either side of the case. Cearly, the extrenes nmust be elim nated
—i .e., those who, in spite of the evidence, would autonmatically vote
to convict or i npose the death penalty or automatically voteto acquit
or inpose a life sentence.").
18 In the present case, question 9(B) of the witten
questi onnai re asked: “Could you set aside any conscientious or
religious feelings you m ght have against the death penalty and
inpartially weigh the evidence in this case and render a verdict in
accordance with the law?” Al three prospective jurors nmarked the
box i ndi cating they could not. If thiswas their final and unequi vocal
position, excusing themdid not violate the rule of Wtherspoon and
Morgan by depriving Defendant of an inpartial jury.

19 I n det er m ni ng whet her a prospective juror’s attitude toward
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the death penalty is so fixed as to require exclusion fromthe jury,
we apply the Wt herspoon standard as nodi fi ed by Wai nwight v. Wtt,
469 U. S. 412, 105 S. Ct. 844 (1985). In Wainwight, the Court held
that a person’s opposition to the death penalty need not be proved
with “unm stakabl e clarity,” but a prospective juror nay be excused
if his views “would prevent or substantially inpair the performance
of hisdutiesasajuror. . . .” 1d. at 424, 105 U. S. at 852 (quoting
Adans v. Texas, 448 U. S. 38, 45, 100 S. Ct. 2521, 2528 (1980)). Arizona
adopted an identical standard in State v. Martinez-Villareal, 145
Ariz. 441, 449, 702 P.2d 670, 678 (1985). In Arizona,
“[d]isqualificationwhenajuror states hisinability tobeinpartial
is not only perm ssible but inperative.” State v. Wley, 144 Ari z.
525, 534, 698 P.2d 1244, 1253 (1985) (overrul ed on ot her grounds by
State v. Superior Court, 157 Ariz. 541, 760 P.2d 541 (1988)); see
al so State v. WI I oughby, 181 Ariz. 530, 892 P. 2d 1319 (1995) (excusing
veni re person who could not convict due to religious opposition to
the death penalty does not violate state constitutional provision
agai nst disqualification based on religious beliefs).

110 Inthe present case, thetrial judge’ s denial of questioning
beyond t he prospective jurors’ witten answers forces us to determ ne
fromthe questionnaire answers al one whether their attitudes toward
the death penalty were so entrenched as to disqualify them from
service. Onthis record, we nust conclude that it is possible that
the three could have been rehabilitated by oral voir dire that
established their ability to set aside their beliefs and foll owthe
law. Ms. P, for exanple, not only nmarked questions 9(A) and 9(B)
to indi cate she had scrupl es about the death penalty and coul d not

set themaside, but al so marked question 19 to indicate that if she



wer e sel ected, she woul d foll owthe judge’ s instructions, disregarding
her own noti ons about what the | aw m ght be. G ven that answer, we
cannot say her position on question 9 was final and unequivocal .
Ms. N answered question 19 in like manner. M. W was even nore
equi vocal , saying in answer to question 9(B) that she was only unsure
about whet her she coul d set aside her beliefs. She did not say she
could not do so, and her answer to question 19 indicated she al so
woul d followthe judge' s instructions. W therspoon does not all ow
the trial judge to dism ss prospective jurors for cause nmerely for
expressi ng objections, which may turn out to be equivocal, to the
death penalty. To do so, wthout further questioning for
clarification, would violate the Si xth Anendnent and due process i f
the jury were responsi bl e for sentencing. See Wtherspoon, 391 U. S
at 521-23, 88 S. . at 1776-77. W have no way of know ng whet her
t he prospective jurors’ objections here were general or fixed. It
may be that their response to question 9(B) —that their opposition
to the deat h penalty coul d not be set asi de —woul d be proven i ncorrect

by fol | ow up questions onvoir dire.? As Wtherspoonitself recognizes,

Two cases on the opposite side of the issue are illustrative.
See State v. Martinez, 2000 W.566990 (Ariz.Sup.Ct. 2000); State v.
Coner, 165 Ariz. 413, 423-24, 799 P.2d 333, 343-44 (1990) (not
abuse of discretion to seat juror who, after extensive questioning,
said he could be fair and inpartial despite initially stating his
opi ni on that defendant was probably guilty). |In Martinez, a juror
who wote on a witten questionnaire that she had “al ready nade up
her mnd,” that the death penalty is “not used enough,” and that
she could not be fair and inpartial survived a chall enge for cause
after rehabilitation in the judge’ s chanbers. W held that “[a]
juror’s preconceived notions or opinions about a case do not
necessarily render that juror inconpetent tofairly and inpartially
sit in acase. ‘If a juror is willing to put aside his opinions
and base hi s decision solely upon the evidence, he may serve.’ The
trial court can rehabilitate a challenged juror through follow up
guestions to assure the court that he can sit as a fair and
inpartial juror.” 2000 W.566990, at *7 (quoting State v. Pol and,
144 Ariz.388, 398, 698 P.2d 183, 193 (1985) (citations omtted)).
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this is often the case. 1d. at 515 n.7, 88 S.C. at 1773 n.7. A
| ater case teaches that we nust assunme rehabilitation on the
Wt herspoon question would have been possible when “inadequate
guestioning” in the voir dire procedure nmakes it inpossible for an
appel |l ate court to determ ne “whether thetrial judge erredinrenoving
[the venire persons] for cause.” Gay v. Mssissippi, 481 U.S. 648,

662-63, 107 S.Ct. 2045, 2053 (1987).

111 The Wt herspoon court took no position on the question of

whet her a verdict of guilt fromajury so organi zed nust be set asi de.

391 U. S. at 517-18, 88 S. . at 1774-75. |If Wtherspoonis applicable
to a state like Arizona, in which the judge sentences defendants
convicted of a capital crinme, the trial judge was required to
establish, by appropriate voir dire and in conpliance with state | aw
procedures, that the venire persons unequivocally expressed an
inability tofollowthe | awand the judge’s instructions. Gay, 481
US at 663, 107 S.C. at 2054 (trial judge failed to follow
Wt her spoon voir dire procedure required by M ssissippi | awwhen venire
persons indi cated their opposition to death penalty m ght nmake t hem
unabl e to i npose deat h sentence; thus, court was unabl e to ascertain
that such jurors were Wtherspoon ineligible and Sixth Amendnent

guarantee of inpartial jury was violated).

112 Even if Wtherspoon and its progeny are not binding in
Arizona, a judge-sentencing state, the fact i s we have adopt ed t hem

It would, we think, defy reality to conclude that the jury’s
determnation of gquilt or innocence in a first-degree nurder

prosecution is unaffected after —as in this case —the jurors have
| earned fromthe voir dire process itself that death is a potenti al

result of aguilty verdict. Arizona s systeminplicitly andexplicitly



acknow edges that jurors’ views in opposition to the death penalty
could affect their ability to inpartially evaluate the defendant’s
guilt.® Oherwi se, why in a judge-sentencing state do we voir dire
at all on Wtherspoon's questions dealingw th oppositiontothe death
penalty? The issue is irrelevant unl ess we acknow edge t hat jurors’

views on the death penalty affect the verdict of guilt or innocence.

We so acknow edged, i ndeed, when we accepted the state’ s subm ssion
and approved death qualification because a juror’s views on capital

sentencing m ght “prevent or substantially inpair the performance
of the juror’s duties to decide” the question of guilt or innocence.

State v. LaGrand, 153 Ariz. 21, 33, 734 P.2d 563, 575 (1987) (quoting
Martinez-Villareal, 145 Ariz. at 449, 702 P. 2d at 678); see al so State
v. Van Adans, 194 Ariz. 408, 984 P.2d 16 (1999) (rejecting argunent

that jurors should not be death-qualified because Ari zona i s judge-

sentencing state). There are, of course, two sides to the coin.

Just as the State believes death qualificationis necessarytoafair

trial sothat it may renove potential jurors whose oppositionto the
deat h penalty woul d prevent or inpair their willingness to convict,

we nust al so acknow edge Def endant’ s contention that renoval of all

jurors opposed to the death penalty but willing to set aside their

vi ews m ght produce a jury “organized to return a verdict” of guilt.

Wt herspoon, 391 U S. at 521, 88 S. (. at 1776.

113 Def endant not only requested oral voir dire to foll ow up
and possibly rehabilitate, but our case |law and Rule 18.5 gave him

theright toattenpt suchrehabilitationon Wtherspoonissues. Rule

At |least one trial judge in Arizona believes it is in the
interest of justice to inform prospective jurors on the witten
guestionnaire that their verdict mght not result in the death
penalty. See State v. Frisinger, No. 2 CA-CR97-0618 (Ariz.Ct. App.
filed July 29, 1999) (nmem dec.).
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18.5(d) reads:

The court shall conduct a thorough oral

exam nation of prospective jurors. Upon the

request of any party, the court shall permt that

party a reasonable tinme to conduct further oral

exam nati on of the prospective jurors. The court

may i npose reasonable limtations with respect

to questions all owed during a party’s exam nation

of the prospective jurors, giving due regardto

t he purpose of such exam nation. |In addition,

the court may termnate or limt voir dire on

grounds of abuse. Nothing in this Rule shal

preclude the use of witten questionnaires to

be conmpleted by the prospective jurors, in

addition to oral exam nation.*
(Enmphasi s added.)
114 Def endant argues that thetrial judge was requiredto all ow
hi s counsel the opportunity to questionthe prospectivejurorsorally
and thus ascertain if they could set aside their opposition to the
death penalty and render afair andinpartial verdict. Under existing
Arizona law, the judge | acks discretion to deny defense counsel’s
request under Rule 18.5. State v. Shone, 190 Ariz. 113, 115, 945
P.2d 834, 836 (App. 1997). The wordi ng of the anended rul e requiring
a reasonabl e exam nati on on request of either party is not anbi guous.
A reasonabl e amount of time necessarily includes some anount of tine
to question on a key issue, subject, as the rule says, tolimt or
termnation to prevent abuse. The clear | anguage and i ntent of the
present rule is that each party be given opportunity and reasonabl e
time to question prospective jurors to discover i nformation rel evant

to chal l enges and to possibly rehabilitatethem 1d.; see al so Peopl e

*The di ssent believes we woul d concede that there would have
been no error under the fornmer rule. Believing it sufficient to
exam ne the facts under the rule in effect at the tine of trial, we
have not addressed or applied the fornmer version of Rule 18.5.
G ven the i nportance of death qualification, however, it is obvious
that serious problens woul d have arisen under any rule. Thus, we
can make no concessi on.
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v. Wl born, 82 Cal.Rptr.2d 583 (1999) (trial judge' s refusal to voir
dire on juror’s possible racial bias required reversal); People v.
LeFebre, 981 P. 2d 650 (Col 0. App. 1998) (sane, under procedural rule
simlar toours); Balfour v. State, 598 So.2d 731 (M ss. 1992) (refusal
toallowrehabilitative voir dire on Wtherspoon i ssue vi ol at ed bot h
state procedural |aw and federal constitutional requirenents).
115 The di ssent seens to argue that under Rule 18.5 a party
has the right to oral voir dire only after the judge has given the
“thorough oral voir dire” that the rule requires. D ssent at { 39.
If this were so, thereis noright to oral voir dire when the judge
has viol ated the rul e’ s requi renent that he or she performa “thorough
oral exam nation” of the panel. Evenif we agreed with this strained
readi ng of therule, theresult is not changed. The ruleis violated
when the judge fails to conply wwth the requirenent that he or she
conduct the oral voir dire exam nation. Rule 18.5 cannot rationally
be read to permt the trial judge to use witten questionnaires in
order to dispense with the thorough oral voir dire the rule requires
the judge to make and to al l owcounsel. Such aninterpretation would
permt the judge to conpletely abrogate oral voir dire exam nation,
thus violating the text and intent of Rule 18.5.

116 The State argues that there were other valid reasons for
the trial judge to discharge the three persons in question. Review
of the transcripts, however, indicates that the other grounds nenti oned
wer e makewei ghts, if anything, rather than notives for discharge.
Their answers to ot her portions of the questionnaire disclose noreason
for granting a challenge for cause w thout allow ng the requested
voir dire for rehabilitation purposes. As to Ms. W for instance,

t he j udge nenti oned the fact that the very graphi c nature of potenti al
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evi dence m ght upset her, that she was not sure she understood the
rul es regardi ng proof beyond a reasonabl e doubt, and t hus she m ght
not be able to render a verdict solely on the evidence presented at
trial. Reporter’s Transcript, Jan. 12, 1998, at 30. None of these
answers i s so exceptional as to present so cl ear a need for di sm ssal
for cause as to excuse violation of Rule 18.5. The reasons given
for Ms. N s di scharge were even | ess conpel i ng. She responded t hat
she was unsure how she woul d react to graphic evidence because it
m ght sway her to aguilty verdict. Most inportant, she stated t hat
“because of ny Christian beliefs, I’"’mnot in a position to judge
soneone quilty for a possible death sentence. He is the only one
who can judge that.” The latter statenent was what pronpted the
judge’s action. 1d. at 37. Nevertheless, Ms. Nindicated in answer
to question 19 that if selected as a juror, she would follow the
judge’ s instructions and di sregard her own noti ons. W do not believe
the fact that a prospective juror holds strong Christian or other
religious beliefs that mght affect her viewof the evidence is grounds
for a challenge for cause without allowing voir dire to determ ne
whet her she can foll owthe | awand t he judge’ s instructions. Finally,
Ms. P was di scharged for even | ess reason. The only probl emthe judge
nmentioned in addition to her answers to questions 9(A) and 9(B) was
the fact she had indicated she was unsure about being fair if she
was shown graphic evidence. |d. at 29. Each of these rulings was
made over objection and a request for oral voir dire. These rulings
all violated Rule 18.5. They also violated the death qualification
procedure our court has adopted.

117 We cone, then, to the question of whether reversal is

required when a violation of Rule 18.5(d) results in discharge of
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a potential juror or jurors who may or may not have been inpartial .
What ever the answer in an ordi nary case, and even t hough t he Suprene
Court has not nmade Wt herspoon applicabl e to judge-sentencing states,
we nust keep in m nd not only the fact that our case | aw has accept ed
the principles recognized by Wtherspoon, but also the underlying
i nportance to the systemof justice of the questions at issue here.
Several cases from other states are anal ogous and instructive.
Florida’ s voir direruleissimlar toours ingiving counsel aright
of oral voir dire. See Fla.R CrimP. 3.300(b). On the basis of that
rul e, the Fl orida Suprene Court reversed a capital conviction because
the trial judge erred in refusing to afford defense counsel an
opportunity torehabilitate two venire persons who had i ndi cated their
oppositiontothe death penalty. O Connell v. State, 480 So. 2d 1284,
1286 (Fla. 1985). 1In a later case presenting the same situation,
the court affirmed the conviction but vacated the death penalty,
reduci ng the sentenceto life inprisonnent. Hernandez v. State, 621
So. 2d 1353 (Fla. 1993). One year |ater, the court again reduced a
sentencetolife because of asimlar violationof thevoir direrule.
Wllacy v. State, 640 So.2d 1079 (Fla. 1994). The WIllacy court
di stingui shed O Connell, pointing out that the conviction in that
case was i nplicated because the trial judge deprived the def endant
of due process by denying himthe right to rehabilitate prospective
jurors who opposed the death penalty while allowng the state to
rehabilitate those who favored it. Id. at 1081. The present case
is muchlike O Connel |l because, despite being ajudge-sentencing state,
Arizona has given the state the right to raise and voir dire on
Wt herspoon issues. See Van Adans, 194 Ariz. at 417, 984 P.2d at
25, and ante § 13.
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118 M ssi ssippi, ajury-sentencing state, has reached sim | ar
conclusions. M ssissippi law gives the parties in all jury trials
the right to question prospective jurors on voir dire. See M ss.
Code Ann. § 13-569 (1972) (now contained in Rule 5.02, M ssissipp
UniformCrimnal Rules for Crcuit Court Procedure). In what they

call “Wtherspoon with a twist,” the M ssissippi cases hold it is
reversible error to refuse counsel an opportunity to rehabilitate
on Wt herspoon i ssues. See, e.g., Fuselier v. State, 468 So. 2d 45,
54-55 (M ss. 1985); cf. Hansen v. State, 592 So.2d 114, 127 (M ss.
1991) (error torefuserehabilitation on Wtherspoon i ssues, but error
was harm ess because answers to j udge’ s questi on were not equi vocal ) ;
Bal f our, 598 So.2d at 754-55 (also found error, but failed to reach
harm ess error issue).

119 Def endant was entitled by our ruleto voir dire exam nation
of potential jurors. Inlight of our practice of death qualification
on the question of guilt or innocence, Defendant was entitled to
attenpt torehabilitate those venire persons who expressed opposition
to the death penalty and to “save thenif for the trial jury, thus
possi bly having the question of his guilt or innocence determ ned
by a jury conposed of both opponents of and adherents to the death
penalty. Death qualificationis a two-edged sword. While we need
not and do not reach any concl usionw th respect to whether the failure
toalloworal voir dire and possi blerehabilitationcreated afederal
constitutional violation, we certainly nmust conclude that it was a
violation of our procedural rules on an issue of vital inportance
and fundanmental fairness.

120 Error injury selection on Wtherspoon and sim |l ar issues

i s consideredstructural; “[t]herenedy for ajuror wongfully excl uded
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is potent.” Balfour, 598 So.2d at 755 (refusal toallowrehabilitative
guestions on Wtherspoon issue; also reversed on other grounds).
Harm ess error analysis is inapplicable to the erroneous grant of
chal | enges for cause on Wt herspoon-type i ssues. See Davis v. Georgi a,
429 U. S. 122, 97 S.Ct. 399 (1976). In a later case, the Court
described the facts and reaffirmed Davis in the follow ng terns:

In order to avoid errors based on this type of
failureto establish an adequate foundation for
juror exclusion, Mssissippi law. . . requires
the trial judge hinself to question the venire
menbers. Thetrial judgeinthis case, however,
did not conply with the M ssi ssi ppi procedure.
Had he done so, despitetheir initial responses,
the venire nmenbers mght have clarified their
posi ti ons upon further questioni ng and reveal ed
t hat their concerns about the death penalty were
weaker than they originally stated. It m ght
have becone cl ear that they coul d set asidetheir
scrupl es and serve as jurors. The inadequate
guesti oni ng regardi ng t he veni re nenbers' vi ews
in effect precludes an appellate court from
determ ning whether the trial judge erred in
refusing to renove them for cause.

* * *

W reaffirm[Davis] today in a case that
brings into focus one of the real -world factors
t hat render[s] i nappropriate the application of
the harml ess-error analysis to such erroneous
excl usions for cause. Unlike Davis inwhichthe
state court found that the erroneous excl usion
of the scrupl ed, yet eligible, venire nmenber was
anisol ated i nci dent because the record reveal ed
that simlar jurors were not excused, therecord
in the instant case does not support such a
finding. In fact, it suggests the opposite —
that the State exercised its perenptory
challenges to renove all venire nenbers who
expressed any degree of hesitation against the
deat h penalty. Because courts do not generally
revi ewt he prosecution' s reasons for exercising
perenptory chal |l enges, and because it appears
t hat prosecutors often use perenptory chal | enges
in this mnner, a court cannot say wth
confidence that an erroneous excl usion for cause
of a scrupled, yet eligible, venire nenber is
an isolated incident in that particul ar case.
Therefore, we cannot say that courts may treat
such an error as an i sol ated i nci dent havi ng no
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prejudicial effect.

* * %

As was stated in Wtherspoon, a capital

defendant's constitutional right not to be

sentenced by a "tribunal organized to return a

verdi ct of death" surely equates with a cri m nal

defendant's right not to have his cul pability

determned by a "tribunal ‘'organized to

convict."'"
Gray, 481 U S. at 662-63, 667-68, 107 S.Ct. at 2053-54, 2056, 2057
(citations and footnotes omtted, enphasis added).
121 Ari zona has recogni zed that errorsinjury conpositionare
not “anenable to quantitative assessnent. Error is harm ess [only]
when we can say it did not affect the verdict.” State v. Smth, 305
Ariz. Adv. Rep. 3, 6 (App. 1999) (defendant tried to eight-person
rat her than twel ve-personjury to which he was entitled; not possible
to predict what properly conposed jury m ght have done). Qur cases
have |l ong followed this position. See State v. Henley, 141 Ari z.
465, 469, 687 P.2d 1220, 1224 (1984); State v. Luque, 171 Ariz. 198,
200, 829 P.2d 1244, 1246 (App. 1992).
122 Inlight of what the State descri bes as overwhel m ng evi dence
agai nst Defendant, it is tenpting to conclude that even under the
circunstances of this case, the violation of Rule 18.5 was harnl ess
error, for surely any jury hearing Defendant’s confessions and the
ot her evi dence woul d have found himguilty. But this argunent | eads
us down a slippery slope that could be used to justify overl ooking
every structural error, fromthe size and conposition of the jury
to the denial of a jury trial or the right to counsel. It could
justify the assignnment of a biased judge, i npanelingajury fromwhich

mnorities were excluded or one containing persons biased agai nst

the defendant’s race; it could al so be used to justify denial of the
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ri ght of self-representationor theright topublictrial. See Arizona
v. Ful mnante, 499 U S 279, 309-10, 111 S. C. 1246, 1265 (1991).
Revi ew of such errors is not |ike nmeasuring the effect of erroneous
evidentiary rulings agai nst the overall weight of properly admtted
evidence. Errors involvingthe conpositionof the court or jury affect
the l egitimacy of the entire proceedi ng, | eaving nothing to neasure
or weigh and requiring reversal. Chief Justice Rehnquist put it
anot her way i n Ful m nante: Errors that occur “duringthe presentation
of the casetothejury” are susceptibleto a harm ess error anal ysi s
because they may “be quantitatively assessed in the context of [the]
ot her evidence.” 1d. at 307-08, 111 S.Ct. at 1264. But errors that
create “defects. . . inthetrial nechanisni itself affect the “entire
conduct of the trial frombeginning to end,” damage “the franmework
Wi thin which the trial proceeds,” and are therefore not subject to
harm ess error analysis. 1d. at 309-10, 111 S.C. at 1265.

123 Thus, excl udi ng for cause prospective jurors who may have
had only general objections to the death penalty and denyi ng oral
voir dire that m ght rehabilitate, in violation of the Arizona Rul es

of Crimnal Procedure, constitute structural error.® Therefore, we

°As noted ante at 7 10, the Wtherspoon rul e is not absol uti st.
The Court | ater explained that trial judges have discretion, after
seeing and hearing the prospective juror answer Wtherspoon
guestioning, to decide whether his opposition to the death penalty
woul d “prevent or substantially inpair performance of his duties.”
Wtt, 469 U S. at 424, 105 S. . at 852. In the present case,
however, Wtt cannot be applied. The three prospective jurors were
di scharged w thout having been questioned to clear up the
uncertainties arising fromtheir responses to the questionnaire.
Unlike the venire person in Wtt, the prospective jurors in this
case were not seen or heard; their answers were not eval uated by
t he judge. There was no exercise of discretion and nothing to
which we mght defer. This is also why we disagree with the
dissent’s position that the judge could have believed the
prospective jurors’ answers on the witten questionnaire when they
checked the box denoting they could not set aside their beliefs
regardi ng the death penalty. See dissent at § 44. Wthout seeing
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do not believe the trial judge' s violation of the first sentence of
Rul e 18.5 by di scharging the three for cause, w thout conducting the

“thorough oral exam nation” required by Rul e 18. 5, excuses hi s deni al

of the right given to counsel under the rule’ s second sentence “to
conduct a further oral examnation. . . .”

124 The trial court’s judgnent nust therefore be reversed and
the case remanded for a newtrial. W reach this result based on

our practice of permtting death qualification even though Arizona
is a judge-sentencing state and because of Rule 18.5. W do not
concl ude that violations of Rule 18.5 are fundanental error or that
all violations would anmount to structural error. |1f, for exanple,
t he judge had refused counsel’ s request for additional voir dire but
had asked t he appropri at e questi ons hi nsel f, we woul d have a di ff erent
case. We would also have a different case if the record did not
indicate a denial of the right to question on a significant issue.
Li kewi se, notw thstandi ng the dissent’s protestations, our hol di ng
t oday does not prevent excl udi ng prospective jurors for cause based
solely on answers to a witten questionnaire when the adverse party
fails to object, or when all parties consent to exclusion. See State
v. Jones, __ Ariz. _, _, _P.2d __, __ (2000). Nor is it error
t o excl ude prospective jurors for cause when the answers tothe witten
guestionnaire reveal sone disqualification not susceptible to

rehabilitation, such as relationship to case or party.*®

or hearing them there is no reason why the judge woul d give nore
wei ght to this check mark than to the one indicating they would be
able to follow the instructions of the judge and disregard their
own notions of what the lawis or ought to be.

*Today’s opinion has only a nminimal effect on use of witten
questionnaires, contrary to the concerns of the dissent. See
dissent at 9§ 43. O the 81 persons who answered the witten
questionnaire in the present case, 19 were properly excluded based
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B. Suf ficiency of the evidence to support the arned robbery verdi ct
125 Def endant argues that there was insufficient evidence to
support an arned robbery conviction because the evidence produced
at trial failed to showhe had the requisite intent before or during
the nurders. He argues that the i dea of taking Wear’ s truck and Leta’s
purse and property could have been fornulated after the nurders.
Therefore, the use of force on Leta and War was i ndependent of the
subsequent robbery.

126 Several nmatters provide circunstantial evidence of
Defendant’s intent before and at the tine of the nmurders. A jury
coul d reasonabl y concl ude t hat Def endant was notivated to kill because
he wanted War’s truck. | medi ately after killing War wth
Def endant’ s hel p, Poyson searched Wear’ s pockets for the keys to t he
truck. Defendant al so said one of his notives for the killings was
the desire to |l eave the isolated | ocati on and conti nue his travels:

Cooper [officer]: What di d Bobby [ Poyson]
[ say] when he heard you guys wer e t hi nki ng about

| eavi ng?

Def endant: That, uh, he come up and he
says, hold on and says, well, | think | can help
you get outta here, you know. | said, what do

you nean. He says | just think I can help you
get outta here.

Cooper: | don’t understand why you woul d
need hel p gettin’ outtathere, you can just wal k
awnay.
Def endant: Seventeen mle to town.
on the agreenent of the attorneys and the judge. Reporter’s
Transcript, Jan. 12, 1998, at 39. Information to assist, and thus
shorten, the oral voir dire process was obtained on all the
remai ni ng panel nenbers. See also Jones, _ Ariz. at _, P.2d at

__ (dismssal of 30 jurors based solely on answers to witten
questionnaire upheld when both prosecution and defense agreed to
excl usi on).
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State’s Exhibit 3, at 20-21.

127 In a simlar case, the |ack of noney or neans of escape
was found to provide sufficient circunstantial evidence to support
an armed robbery conviction. See State v. Coner, 165 Ariz. 413, 799
P.2d 333 (1990). In Coner, the defendant arrived at a canpground
| ow on gas and wi t hout noney. He invited the victimto his canpsite,
killed him went through his pockets, and within ten m nutes went
tothevictims canpsite to steal his noney and goods. Hi s financi al
condi tion was deened sufficient toinfer that his notive for killing
the victi mwas robbery. See also State v. Henry, 176 Ariz. 569, 576-
77, 863 P. 2d 861, 868-69 (1993) (evidence of unli kel i hood of scenario
proffered by defendant, coupled with finding victims wallet near
t he mur der scene and evi dence t hat def endant drove the victim s truck
away i mredi ately after the nurder, supports robbery charge).

128 Here, the facts are even nore conpel I i ng. Def endant, Poyson,
and Lane had no noney or neans of escape. Defendant admitted facts
establishing that the nurders were preneditated, and taking War’s
truck was the object to be gained. The dial ogue quot ed above shows
t hat Def endant knew he could not wal k away, and no evi dence was
produced at trial to indicate he had sone alternate escape plan.
Def endant was arrested in War’s truck and confessed t hat he had sol d
Leta's property to buy food and gas. No notive other than robbery
was presented to explain the killings. Wile a jury could concl ude
that the i dea of taking the truck and other property arose only after
and apart from the killings, it could also reach the opposite
concl usi on. Def endant cites State v. Lopez in support of his
proposition that insufficient evidence was presented in this case.

158 Ariz. 258, 762 P.2d 545 (1988). But in Lopez, no evidence was
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i ntroduced suggesting that the victimwas nurdered with the prior
intent totake his property. Thetrial judge found that the victinis
car and wallet were taken to aid in escape after the killing, to
prevent or delay identification, and to destroy evidence. |d. at
264, 762 P.2d at 551. These purposes were formulated only in
contenpl ati on of the repercussions of the nmurder. 1In the case at
hand, the evidence is sufficient to show that Defendant commtted
the murders for the express purpose of taking War’s truck, not as
an afterthought. Defendant’s own statenents show that one of the
notives for the nurders was to | eave Gol den Val | ey. Fromt he evi dence
presented at trial, areasonablejuror couldcertainly conclude that
Def endant and Poyson pl anned to steal the truck and sone noney before
the nurders were commtted. Therefore, sufficient evidence exists

to permit retrial on the armed robbery charge.

C. Duplicitous indictnents

129 Def endant contends that the conspiracy to commt nurder
and arnmed robbery indictnents issued by the grand jury | acked
sufficient specificity, causing the indictnments to be duplicitous.
He argues that because the indictnents nane neither the victins of
the all eged arned robbery, the specific valuables alleged to have
been stolen, nor the persons alleged to be the objects of the
conspi racy, he nay have been convi cted by a | ess t han unani nous jury
verdict. In light of our disposition of this case, we need address
this difficult issue only to point out that the case can be renanded
for a new indictnent or the indictnent nmay be anended prior to
Def endant’ s newtrial to avoid any confusion as to the charges that

Def endant nust neet.
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D. Undul y gruesone phot ographs

130 Def endant made tinmely objections to the introduction of
fourteen gruesone phot ogr aphs as bei ng unduly prejudicial. See State
v. Chapple, 135 Ariz. 281, 660 P.2d 1208 (1983). Upon review of the
phot ographs, we agree that several of themare cunul ative of other
phot ogr aphs and that i n several instances | ess gruesone phot ographs
provi de identical information. Sone are arguably overly prejudici al
inlight of their slight probative value. All relevant facts were
adm tted by Defendant and anply corroborated by forensic experts.
These phot ographs add very little to the presentation of the case,
and t he extrenel y gruesone nature of some mlitates agai nst adm ssi on.
We assune that the prosecutor and trial judge will utilize suitable
di scretionto ensure that unnecessary and ot herw se overly prej udici al

phot ographs are not introduced on retrial.

E. Adm ssion of Defendant’s statenents to police

131 Def endant nakes two ar gunent s questi oning the adm ssibility
of his taped confessions. First, he asserts that he was not brought
before a magi strate within twenty-four hours of arrest, as required
by Ari zona |l aw, t hereby denyi ng hi mhis right to consult with counsel.
Second, Defendant cl ai ns that because he was sl eep deprived, one of
his statenents was involuntary.

132 Conf essions are presuned to be involuntary, and the State
has the burden of proving by a preponderance of the evidence that
the confession was voluntary. See State v. Amaya-Ruiz, 166 Ariz.
152, 164, 800 P. 2d 1260, 1272 (1990). Absent cl ear and mani f est error,

thetrial judge s ruling will not be di sturbed on appeal. See State
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v. Rivera, 152 Ariz. 507, 513, 733 P.2d 1090, 1096 (1987).

133 Upon arrest in Illinois on August 18, 1996, Defendant was
given his Mranda rights, taken to the local police station, and
processed. This included a four and one-half hour interviewwth
| nvestigator Steven Shields. The interviewbegan at about 9: 00 p. m
and concluded at 1:30 a.m This interrogation is not chall enged.
The fol | ow ng day, Defendant was i ntervi ewed by | nvesti gat or Shi el ds
and Det ecti ve Cooper of t he Mohave County Sheriff’s Ofice froml1l: 00
p.m until “afewhoursintothe norning.” Thetimngof theinterview
was due t o Cooper’ s late arrival fromArizona. Upon arrival in Arizona
on Septenber 2, 1996, Defendant was interviewed athird tinme, after
whi ch he was brought before a nagistrate, fourteen days after his
arrest. A notion to suppress the second and third interviews for
failure to provide an attorney in a tinely manner was filed on
February 18, 1997. A suppression hearing was held to determ ne the
vol unt ari ness of Defendant’s statenents. The trial judge found no
coercion by the interviewers and concluded that Defendant nmade a
vol untary, knowi ng, and intelligent waiver of his right to counsel.
134 The purpose of the initial appearance is to advise the
def endant of the charges against himand to informhimof his right
to counsel and to remain silent. See State v. Van Dyke, 127 Ari z.
335, 621 P.2d 22 (1980). Defendant clains that by failing to bring
hi mbefore a magi strate within the twenty-four hour period provided
by Arizona | aw, or sone ot her anpunt of tinme | ess than fourteen days,
he was deprived of his right to counsel. Defendant’s argunent fails
because the Arizona Rules of Crimnal Procedure do not apply to
Illinois, andthereis noclaimthat thelllinoisrules were violated.

Def endant was brought before an Arizona nmagistrate within 24 hours

23



of entering Arizona, thus conplying with Arizona | aw. Defendant was
read his M randa ri ghts bef ore nmaki ng any st at enents and several tines
during the course of hisinterviews. He al so signed an explicit waiver
of his right to counsel. Therefore, Defendant was not denied his
right to counsel due tothe failure to bring hi mbefore a nagi strate
Wi thin twenty-four hours of his arrest in Illinois.

135 Def endant al so chal | enges t he second i ntervi ewon t he basi s
that he was sl eep deprived at the tine of the interview Twenty-one
hours el apsed between the first and second interviews. Defendant
provi ded no evi dence that he was prevented fromsl eeping during this
time period or that he infornmed the officers he was too tired to
continue with the interview. Furthernore, he was provi ded food and
drink as wel | as cigarette and bat hroombreaks during the i ntervi ew.
See State v. Scott, 177 Ariz. 131, 865 P.2d 792 (1993) (failure to
ask for food, medication or sleep, coupled with a | ack of evidence
t hat any request woul d not be granted, satisfies the State’ s burden
to establish the voluntariness of a confession). There being no
evidence indicating a |lack of sleep, a request for nore sleep, or
that the police withheld sleep or other necessities to elicit a
confession, we conclude that the State has nmet its burden of

establishing the prima faci e voluntariness of Def endant’ s statenents.

CONCLUSI ON
136 Finding structural error in the jury selection process,
the conviction is hereby reversed. The case is renanded for retri al

in accordance with this opinion.

STANLEY G FELDMAN, Justice
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CONCURRI NG:

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

RUTH V. McGEREGOR, Justice

MART ONE, Justice, dissenting.
| .
137 Before 1995, Rule 18.5(d), Ariz. R Cim P., provided:
The court shall conduct the voir dire
exam nati on, putting to the jurors all
appropri ate questi ons request ed by counsel. The
court may inits discretion exam ne one or nore
jurors apart fromthe other jurors.

| f good cause appears, the court may permt
counsel to exam ne an individual juror.

138 It was thus plain that under our forner rule, the trial
j udge conducted voir direin crimnal cases and coul d, but need not,
al l ow counsel to participate. Thus, had this case been tried under
the fornmer rule, even the magjority would concede that there was no
error.

139 I n 1995, we anended Rule 18.5in order to harnonizeit with
civil practice. W gave the parties a limted right to engage in
oral voir dire. The rule begins by stating that “[t] he court shal

conduct a thorough oral exam nation of prospective jurors.” This
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is consistent with the crimnal practice under forner Rule 18.5 in
that the judge, not counsel, is the |aboring oar in voir dire. 1In
order to harnmonizethecivil rulewiththe crimnal, we simltaneously
anended Rule 47(b)(2), Ariz. R Cv. P., by deleting the word
“prelimnary,” and replacing it with the word “thorough.”

140 The next sentence of Rul e 18.5(d), as anmended i n 1995, states
that “[u] pon the request of any party, the court shall permt that
party a reasonable tinme to conduct a further oral exam nation of the
prospective jurors.” (enphasis added). This changed Arizona crim nal
practice and gave, for the first time, a party aright to engage in
oral voir dire. But it limted that right to “a further or al
exam nation.” Well, “further” in connection with what? Fromthe
text, itisplainthat it is“further” thanthetrial court’s “thorough
oral exam nation” in the inmediately precedi ng sentence. As stated
inthe report of the State Bar, “[u] nder such proposal | awers, both
civil and crimnal, will be allowed to supplenent the court’s voir
dire on whatever non-duplicative matters are left. Wth an adequat e
voir dire by the trial judge, |awers should not have too nmuch | eft
tocover.” State Bar Civil Practice and Procedure Conmittee, Report

to the Arizona State Board of Governors RE Petitions R-94-0031 and

R-92- 0004 Jury Reform Proposals, at 9 (Apr. 7, 1995).

141 Thus, a party’s right to further oral exam nation of the
prospectivejurorsislimtedtothe class of prospective jurors that
has al ready been t he subj ect of the court’s thorough oral exam nati on.
It does not extend to those prospective jurors to whoma witten
guestionnaire was given unless those jurors are orally exam ned by
the judge. This reading is confirned by the | ast sentence in Rule

18.5(d) which states “[n]Jothing in this Rule shall preclude the use
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of witten questionnaires to be conpl eted by the prospective jurors,

inadditionto oral exam nation.” This was intendedtoleavein place
then existing witten questionnaire practices, unaffected by the new
right to party oral voir dire.

142 Judges use witten questionnaires to prescreen jurors in
cases i n which there m ght be probl ens, for exanple, cases in which
there is nmassive pretrial publicity or cases that are likely to take
an extended period of time to try. The judge can give such a
questionnaire to the jury comm ssioner who in turn wll give the
guestionnaire to hundreds of prospective jurors. Thereafter, the
j udge can revi ewt he questionnaires wi th counsel and excl ude persons
based upon the answers. The judge can then call to the courtroom
only those jurors who do not have identifiable problens. It is that

panel that will be subject to the judge’s thorough oral exam nation
and it is that panel that the party has a right to further oral

exam nation. The benefit of this procedureis that court and counsel

will orally voir dire, say, 50 jurors rather than 200.

143 In contrast, the nmgjority says that our case | aw and Rul e
18.5 giveapartytheright torehabilitate prospective jurors whose
answers onthe witten questionnaires are problematic. Ante, at 714.

Qur case | aw says no such thing. W have no cases on the subject

and the only case cited by the mpjority is a court of appeal s opi nion
t hat si nply does not address the question of awitten questionnaire.

Nor is there anything in Rule 18.5 that gives a party a right to
attenpt torehabilitate answers onawitten questionnaire. Therule
only gives apartytheright to orally exanm ne jurors that the judge
has al ready orally exam ned. And obviously the trial judge need not

orally exam ne all the persons to whomthe witten questionnaire is
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given, or else the witten questionnaire can never be used as a
prescreeni ng device.!

144 The extension of Rule 18.5t0 give a party an absol ute ri ght
to orally examne every prospective juror to whom a witten
questi onnaire has been given, will, | believe, discouragetrial judges
fromusing witten questionnaires at all. |If they cannot be used
to reduce the size of a panel to a manageable |level w thout the
conplexity of party oral voir dire, why (froma judicial perspective)
use themat all?

.

145 Even if one could assune that our 1995 anendnent to Rule
18.5 intended today’'s result, | do not believe that denying a party
an opportunity to rehabilitate a prospective juror could ever be

structural error, unless it was error for the trial judge to have

excluded the juror inthe first place. But the assunption underlying

today’s decision is that the affected jurors’ answers to question

9(B) of the witten questionnaire, if final, were such that their

excusal “did not violate the rule of Wtherspoon and Mor gan. Ant e,

at 8. The trial judge could believe the jurors when they said that
t hey coul d not set asidetheir views onthe death penalty, inpartially
wei gh the evidence in the case, and return a verdict in accordance
with the |aw Id. The judge nmay, but need not, attenpt to
rehabilitate prospective jurors. Thus it was not error for thetrial
j udge t o excl ude these jurors based upon their answers. It, therefore,

cannot be structural error for these jurors to have been excl uded.

' Thus, the judge does not, as the mgjority clainms, ante, at
1915, 23, violate Rule 18.5 when he chooses not to orally exam ne
all the prospective jurors to whom a witten questionnaire is
gi ven.
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146 Nor i s there any suggestion that this defendant was tried
by anything but afair andinpartial jury. W thus have an anomal ous
result in which a peculiar reading of an anended rule of crim nal
procedure results in structural error in a case in which the trial
judge did not err in excluding the jurors.

147 | therefore respectfully dissent.

Frederick J. Martone, Justice
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