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11 Appel | ant Robert Jones appeal s his convictions and death
sentences for six counts of first-degree nurder, and his
convictions and sentences for one count of first-degree attenpted
nmurder, three counts of aggravated assault, three counts of arned

robbery, and two counts of first-degree burglary.® W reviewthis

! Jones filed a notice of appeal from the non-capital

convictions, but did not brief these issues on appeal. Ve,



case on direct, autonmatic appeal pursuant to article VI, section
5.3 of the Arizona Constitution, Arizona Rules of Crimnal
Procedure 26.15 and 31. 2. b, and Arizona Revi sed Statutes Annot at ed
(AR S.) section 13-4031. For the follow ng reasons, we affirmthe
appel l ant’ s convi ctions and sent ences.
l.

12 David Nordstrom (David), the state’'s key w tness, was
released from prison in January 1996, after serving his sentence
for a theft conviction. At that tinme, he took up residence in his
father’s home in Tucson, where he was under “honme arrest” status
and nonitored by an ankle nonitor. The hone arrest was related to
his prior theft conviction, and as a termof the arrest, he had to
be inside his father’s hone by a certain tine every evening.
During this period of hone arrest, he reestablished his friendship
w th the def endant, Robert Jones (Jones). Scott Nordstrom(Scott),
David s brother, also returned to Tucson and spent tinme with David
and Jones.

13 Sonetinme before April 1996, David obtained a .380
sem automatic pistol froma friend, which he gave to Jones after
Jones requested it for protection. On May 30, 1996, Scott and
Jones picked up David in Jones’s truck, an old white Ford pickup.

Jones was wearing his usual attire: a |long-sleeved western shirt,

therefore, affirm these convictions and sentences. See State v.
G eene, 192 Ariz. 431, 444 n.2, 967 P.2d 106, 119 n.2 (1998); ARz
R CrmMm P. 31.2.b.



Levi’'s, boots, sunglasses, and a black cowboy hat. |In a parking
| ot near the Tucson Medical Center, Jones spotted a car that he

t hought he could steal. Although he failed to start the car, Jones

found a 9mm pi stol under the seat and left with it, stating, “l’ve
got nmy gun now.” (R T. 6/23/98, at 103-04.)
14 As the three continued driving, they began di scussing the

possibility of a robbery, and Jones gave Scott the .380 pistol
Jones then suggested that they rob the Moon Snoke Shop. He parked
behind the store, telling David he and Scott would go in, rob it,
and be right out. David then heard gunfire from inside, after
whi ch, Jones and Scott |eft the shop and junped into the truck
David drove up the alley, exited onto the surface street, and
headed toward the freeway. Jones stated, “l shot two people,” and
Scott stated, “I shot one.” (ld. at 113.) Jones then split the
noney fromthe robbery with David and Scott.

15 The survivors from the robbery testified that four
enpl oyees were in the store at the tinme of the robbery: Noel
Engl es, Tom Hardman, Steve Vetter, and Mark Nai man, a new enpl oyee
onthe job for the first time. Just before the robbery, Engles was
standi ng behind the counter, and Vetter and Nai man were kneeling
behind it. Hardman was sitting behind another counter, and no
custoners were in the store. Jones and Scott followed a custoner,
Chip ODell, into the store and i medi ately shot himin the head.

As the door buzzer indicated soneone had entered the store, Engles,



Vetter, and Naiman all heard the gunshot. Because all three were
concentrating on the stock behind the counter, however, none of
them saw the robbers or ODell enter. Engles |ooked up to see a
robber in a |l ong-sleeved shirt, dark sungl asses, and a dark cowboy
hat wave a gun at himand yell to get down. Naiman recogni zed the
gun as a 9mm

16 Engl es noticed a second robber nove toward the back room
and heard soneone shout, “Get the fuck out of there!” (RT.
6/18/98, at 47.) Engles dropped to his knees and pushed an al arm
button. The gunman at the counter nudged Naiman in the head with
his pistol and denanded that he open the register. After he did
so, the gunman reached over the counter and began firing at the
others on the floor. Thinking the others were dead, Nai man ran out
of the store and called 911 at a payphone. On the floor behind the
counter, Engles heard shots fromthe back roomand, realizing the
gunnen had | eft the store, ran out the back door. Wile running up
the alley to get help, he sawa |ight-col ored pi ckup truck carrying
two people, which turned sharply onto the surface street, despite
heavy traffic. Al survivors agreed that no one had offered any
resistance to the gunnen, and that the shootings were conpletely
unpr ovoked.

17 Nai man and Engles survived, as did Vetter, despite the
shots to his armand face. Chip ODell died froma bullet through

hi s head, which had been fired fromcl ose range. Hardman, who had



fled to the back room when the gunnmen entered, had been shot
fatally in the head fromabove as he lay on the floor. Three 9nm
shell casings were found in the store, one beside M. ODell and
two near the cash register. Two .380 shells were found near
Hardman’s body. Two weeks after the robbery, Naiman nmet with a
police sketch artist who used his description of one of the gunnen
to create a conposite draw ng.

18 Two weeks after the Mon Snoke Shop robbery, the Fire
Fighters Union Hall was robbed. The Union Hall was a cl ub owned by
the firefighters and their guests, which contained a bar, bingo
hal |, and snack bar. Menbers entered using key cards, and the
bartender buzzed in guests. Wen nenber Nathan Alicata arrived at
9:20 p.m, he discovered the bodies of nenber Maribeth Munn, the
bartender, Carol Lynn Noel, and a couple, Judy and Arthur “Taco”
Bel I .

19 During the ensuing investigation, the police found three
9mm shel | casings, two I[ive 9mmshells, and two . 380 shell casings.
Approxi mately $1300 had been taken from the open cash register.
The coroner, who investigated the bodies at the scene, concluded
that the bartender, Carol, had been shot tw ce, and that the other
three victinms were shot through the head at close range as their
heads | ay on the bar. Carol also suffered blunt force trauna which
caused a bl eeding laceration to the side of her nouth, and Arthur

had a contusion on the right side of his head in a shape consi st ent



with a pistol.
10 David Nordstromtestified at trial that on the day of the
Union Hall nurders, his brother Scott gave hima ride honme, where
he remained the rest of the evening. David s parole officer
produced records at trial verifying that David s ankle-nonitoring
unit indicated he had not left his father’s honme on the night of
the nurders. Late that evening, Jones entered David' s father’s
house and began telling David what had happened. Jones admtted to
David that he and Scott had robbed the Union Hall. He stated that
because t he bartender could not open the safe, Scott kicked her and
shot her. Jones said he then shot the three other witnesses in the
back of the head. Jones, Scott, and Davi d di sposed of the guns by
throwing them into a pond south of Tucson, and Scott and David
burned one of the victinmis wallets at another | ocation.
111 David kept the secret until he saw an appeal on the
television for information. At that tinme, he told his girlfriend,
Toni Hurl ey, what he knew. Hurley eventually made an anonynous 88-
CRIME call, which |led to David’'s contact with the police, and an
ultimate rel ease of the information.

(I
112 Jones appeals his convictions and sentences on el even
gr ounds. For the reasons discussed below, we uphold the

convi ctions and sent ences.



A

113 Jones’s first point of error concerns the use of prior
consistent statenments to rebut recent charges of fabrication.
Jones argues that in each instance, the witness's statenent was
actually nmade after that wtness had notive to fabricate.
Specifically, Jones objected to the followng testinony: (1) David
Nordstrom s out-of-court statenents to Toni Hurley and the police,
introduced at trial through Hurley' s testinony, (2) David Evans’'s
out-of -court statements to detectives, introduced at trial through
Detective Edward Sal gado’ s testinony, and (3) Lana Irwin s out-of-
court statements to the police, introduced at trial by Detective
Brenda Wbol ri dge.
114 Arizona Rule of Evidence 801(d)(1)(B) provides that an
out-of-court statenent is not hearsay if the declarant testifies at
trial, is available for cross-exam nation, and the statenment is
“consistent with the declarant’s testinony and is offered to rebut
an express or inplied charge against the declarant of recent
fabrication or inproper influence or notive.” This rule requires
the statement to have been nade before the notive to fabricate
ar ose:

The only way to be certain that a prior consistent

statenent in fact controverts a charge of “recent

fabrication or inproper influence or notive” is to

require that the statenent be nade at a time when the

possibility that the statenment was made for the express

pur pose of corroborating or bolstering other testinony is
m nim zed.



State v. Martin, 135 Ariz. 552, 554, 663 P.2d 236, 238 (1983). The
timng requirenent applies, regardless whether the wtness is
accused of recent fabrication, bad notive, or inproper influence.
See id. Thus, to determne admi ssibility, the court nust decide
(1) whose credibility the statenent bolsters, and (2) when that
particular witness’'s notive to be untruthful arose. 1In this case,
because both David Evans’s and Lana Irwin' s prior statenents were
used to bolster their own testinony and were nade before their
notives to fabricate arose, they were properly admtted under Rul e
801. David Nordstromnmade his prior statenents, however, after his
notive to fabricate arose. Therefore, the trial court erred in
admtting them

115 First, Evans testified at trial that he had a
conversation with Jones, in which Jones stated the police were on
to him and knew that he had committed the nurders. Evans al so
admtted he was receiving a plea bargain in two cases in exchange
for his testinony. To rebut this notive to fabricate, the state
questioned Detective Salgado concerning Evans’s consistent
statenents to the police. Sal gado testified that not only did
Evans not ask for anythi ng when he voluntarily contacted the police
wth the information, but that at the time of his original
statenments, he had not been arrested for any crinme. During that
original conversation with the police, Evans stated that Jones had

adm tted he needed to | eave town because he had kill ed sonme peopl e.



Evans was not, however, offered a deal to testify until later.
Thus, he had no notive to fabricate this original statenent, and it
was adm ssi bl e under Rul e 801. Wen the defense objected at trial,
the trial court determned the prior consistent statenents were
adm ssi bl e because they aided the jury in determning Evans’'s
credibility. Because the defense called Evans's credibility into
question through its cross-examnation, the prior consistent
statenments were nade before his notive to fabricate arose, and the
statenments were used to bolster Evans’s credibility, the trial
court did not abuse its discretion in admtting them

116 Second, Jones argues that the trial court inproperly
admtted Lana Irwin's prior consistent statenments to the police,
despite the fact that her notive to fabricate had al ready ari sen at
the time of her statenent. Irwn testified at trail that she
over heard Jones say he had nurdered four people in Tucson. Because
she feared Jones’s retaliation, however, she originally told the
detecti ves about a “dreant she had. In the dream the victins were
killed exactly as Jones had described it. To bolster Irwin's
credibility, Detective Brenda Wolridge later testified that when
she and another detective originally went to the Mricopa County
Jail to question Irwin, they offered her absolutely no deal. In
fact, Irwininitially refused to speak wwth them It was only when
they began to leave that Irwin stated she had the “dream” The

defense objected to the detective's testinony concerning lrwn's



“dreanf as hearsay. The trial judge, however, admtted her
statenents to the police, relying on Rule 801. This adm ssion was
proper. Based on the evidence, Irwn did not have a notive to
fabricate at the tine of her original statenents. She had been
offered no deal prior to the statenents, and the deal that she
eventual |y received was negligible.? Because the statenents were
made by Irwin prior to her notive to fabricate and introduced to
bol ster Irwin’s testinony, the trial court did not err inadmtting
t hem under Rul e 801.

117 Third, Jones clains that David Nordstrom s statenments to
both the police and Toni Hurley were erroneously admtted under
Rul e 801 because they were actually nade after his notive to
fabricate arose. At trial, the state offered Toni Hurley's
testinony that David had nmade prior consistent statements to her
concerning the nurders for the purpose of bolstering David s
testi nony. The court admtted these statenents under Rule 801

The defense’s primary trial theory was that David actually
perpetrated the nurders, and because he happened to resenbl e Jones,
deci ded to bl ane Jones as soon as they happened. Thus, when David

told Hurley and the police what Jones had said and done, he was

2 Irwin’s charge of possession of marijuana was dropped in

exchange for her testinony. Yet, she only possessed half a
marijuana cigarette and was able to bail herself out of jail. Had
she been convicted, she could have resolved the issue by spending
six weeks in a rehabilitation center. Thus, the dism ssal of the
charges probably was not a great inducenent to fabricate her
testi nony.

10



al ready plotting to lie about Jones’s involvenent in the case, even
t hough David was not yet considered a suspect. Assum ng Jones’s
theory was true, David s notive to fabricate necessarily arose at
the time of the nurders. See State v. Jeffers, 135 Ariz. 404, 424,
661 P.2d 1105, 1125 (1983). |If David actually participated in al
of the killings, his decision to shift the blanme to Jones
presumably forned i mredi ately upon the deaths. It woul d have been
in David's best interest to plant the seeds of this deception
bef ore he becane a suspect, by telling Hurley and the police that
Jones was the true nurderer. Thus, because David' s notive to
fabricate arose at the tine the nurders occurred, rather than at
the tinme of his arrest, the trial court inproperly admtted his
prior statenents under Rule 801. We find, however, that admtting
this testinony was harm ess error.

118 The defense’'s primary theory at trial was that David
hi nsel f was the nmurderer and was nerely blam ng his bad deeds on
the innocent defendant. To support this theory, the defense
attacked David's credibility on every basis. It pointed out that
David was a convicted felon, habitually used drugs and al cohol
violated the terms of his probation, did not obtain steady
enpl oynent, possessed illegal firearns, violated his curfew,
falsified his enploynent records, and lied to the police. On the
stand, the defense inpeached him nunerous tinmes with his prior

i nconsi stent statenents to the police. The defense argued that

11



David was receiving virtually no punishnment for his participation
in the Moon Snoke Shop nurders in exchange for his testinony.
Finally, it argued in both opening and closing statenents its
theory that David was the true nurderer. Yet, evenin |light of the
defense’s extensive attenpts to inpeach David and the multiple
attacks on his veracity, the jury chose to convict Jones on every
count of nurder. W do not believe that had Toni Hurley’'s
testinmony concerning David Nordstromis prior statenments been
excl uded, the jury would have suddenly regarded David as a liar.
David’'s credibility as a witness did not hinge on these prior
consi stent statenents. Mreover, even if Hurley's testinony had
been excluded, all of David s testinony about Jones’s invol venent
and adm ssions would still have been adm ssible. Ther ef or e,
al t hough the statenments were erroneously adm tted under Rul e 801,
we find no reversible error.
B.

119 Jones next argues that the prosecutor’s threat to
prosecute defense wi tness Zachary Jones® (Zachary) for perjury,
regardl ess of how Zachary testified, violated the defendant’s ri ght
to a fair trial, due process right to present a defense, and
conpul sory process rights under U. S. Constitution Amendnents V, VI,
VIIl, and XIV, and Arizona Constitution article Il, sections 4 and

24, because it prevented the defense fromrebutting the testinony

Zachary Jones is not related to the defendant.

12



of the prosecution’s primary Wwtness. According to a defense
interview with Zachary, while David Nordstrom the state's star
witness, was in jail followng his arrest for his participationin
the nurders, Zachary overheard David tell another inmate, *Yeah,
there’s soneone out there who's alnost ny twin brother who | can
lay all ny bad deeds on, so | have a second chance at life.”
(ROA at 323.) The defense made an offer of proof of Zachary’'s
testinmony at a pre-trial hearing on June 17, 1998. Defense counsel
told the court that he had spoken with Zachary’ s attorney, who said
Zachary mght invoke the Fifth Amendnent. As a result, defense
counsel was not certain whether Zachary would testify. During this
di scussion, the prosecutor volunteered to the court why Zachary
m ght invoke the Fifth Arendnent:

[ Prosecut or]

| am putting this on the record so that the Court
under st ands t he context of why M. Zachary Jones nmay have

avalid Fifth Anendnent cl ai m here.

The Court has heard M. Larsen’s [defense counsel]
recitation of what M. Zachary Jones has previously said.

It is the State’'s belief, and | believe we have a
witness who will testify if need be, that there was a
conspiracy in the Pima County Jail on the part of M.
Robert Jones and other inmates to solicit inmates to
fabricate accounts about Davi d Nordstrombraggi ng t hat he
had pulled the wool over the State’'s eyes and he had
really been personally responsible for these killings.

If he comes into court and says and sticks with the
account that M. Larsen has given and | can prove that
this is false, he is commtting perjury.

13



If he cones into court and says, and | think there

is sone possibility that, okay, you know, | didn't ever

have this conversation with David Nordstrom he is

admtting to participating in a conspiracy to conmt

perjury because he will have to admt that he agreed with

Robert Jones to falsify the story .
(R T. 6/17/98, at 7-8.) The prosecutor neither contacted Zachary
directly, nor spoke to Zachary's attorney. |nstead, he explained
to the court his analysis of the reasons Zachary m ght choose to
invoke his Fifth Anendnment rights. Six days into trial, when the
defense attenpted to call Zachary as a witness, Zachary’s counse
infornmed the court that he m ght be Iiable for perjury, regardless
of how he testified, and the prosecutor again confirned the
possibility in open court. Zachary consulted with his attorney and
asserted his Fifth Amendnent rights. These facts do not anmpbunt to
prosecutorial m sconduct.
120 W will disturb the trial court’s decision not to grant
a mstrial for prosecutorial msconduct only for an abuse of
discretion. See State v. Lee, 189 Ariz. 608, 616, 944 P.2d 1222,
1230 (1997). Jones cites to United States v. Vavages, 151 F.3d
1185 (9th Cr. 1998), for the proposition that a prosecutor’s

threat of a perjury prosecution to a defense wi tness constitutes

witness intimdation and is inproper. The facts of the present
case, however, are distinguishable. 1n Vavages, the court agreed
that “there . . .[was] no question that the prosecutor was
justified in contacting . . . [the defense wtness s] counsel

cautioning him against his client’s testifying falsely, and

14



informng him of the possible consequences of perjurious
testinmony.” 1d. at 1190. The court was concerned, however, wth
three aspects of the prosecutor’s behavior: (1) his articulation
tothe witness of his belief that the testinony woul d be fal se, (2)
his threat to wthdrawthe witness’s plea agreenent in an unrel at ed
case, and (3) the use of the absence of the testinony to refute the
defense’s alibi during closing argunent. See id. at 1190-91; see
al so Webb v. Texas, 409 U. S. 95, 97-98, 93 S. C. 351, 353 (1972)
(finding that the judge' s threatening remarks to the sol e defense
w t ness drove himoff the stand).

121 Here, however, the prosecution’s statenents did not
constitute a threat. In fact, according to the record, as relied
upon in Jones’s own brief, the prosecutor’s remarks were nmade to
the court to explain Zachary' s sonmewhat confusing decision to
i nvoke the Fifth Anendnment. Nothing in the record indicates that
the prosecutor contacted Zachary directly, or nade any persona

threats to Zachary concerning his testinony. Nor did the
prosecutor ever actually say that he would pursue a conviction

regardless of how Zachary testified. He sinply stated his
understanding of the reasons Zachary mght refuse to testify.
There is no per se prosecutorial msconduct when the prosecutor
merely informs the wtness of the possible effects of his
testi nony. See State v. Dunmaine, 162 Ariz. 392, 400, 783 P.2d

1184, 1192 (1989). In addition, counsel represented Zachary and

15



advised him as to whether he should testify. Thus, Zachary’s
decision followed consultation with and advice from his own
attorney. Absent sonme substantial governnental action preventing
the witness fromtestifying, a witness’'s decision to invoke the
Fifth Amendnent does not suggest prosecutorial m sconduct.

122 Finally, Jones argues that the trial court erred by

failing to sua sponte grant immunity to Zachary i n exchange for his
testinony. Jones failed, however, to nake any objection or notion
tothis effect at trial. No court has held that the constitutional
burden to neet the Sixth Arendnent’s Confrontation C ause shifts to
the trial court in the absence of the defense counsel’s notion or
request to grant such imunity. At the very |east, Jones waived
the argunment that the court should have granted him imunity by
failing to pursue the renmedy at trial. For these reasons, we
reject the defendant’s second point of error.
C.

123 Jones’s third point of error concerns the life- and
deat h-qualification of the jury. Jones argues that once the trial
court denied his notion to prohibit death-qualification, the only
standard that could be applied was that defined in Wtherspoon v.
[Ilinois, 391 U.S. 510, 88 S. C. 1770 (1968). He further argues
that when the court allowed the prosecution the opportunity to
deat h-qualify, the defendant should have been entitled to life-

qualify under Morgan v. Illinois, 504 U S 719, 112 S. . 2222

16



(1992). Although the court denied the defendant’s request to apply
W t her spoon and Morgan on inproper grounds, the court effectively
met the constraints of both tests during its voir dire questioning.
Therefore, the trial court’s denial constituted harm ess error.

124 We have recogni zed t hat deat h-qualification IS
appropriate in Arizona, even though juries do not sentence: “[We
have previously rejected the argunent that, because the judge
determ nes the defendant’s sentence, the jury should not be death
qualified. W have also repeatedly reaffirmed our agreenent with
Wtherspoon v. Illinois and Adans v. Texas.” State v. Van Adans,
194 Ariz. 408, 417, 984 P.2d 16, 25 (1999) (citations onitted).
Even nore inportantly, however, this Court has applied and adopt ed
the nore liberal Wainwight v. Wtt, 469 U S. 412, 105 S. C. 844
(1955), test. See State v. Anderson, __ Ariz. Adv. Rep. _ ,
Ariz. ,  P.2d _ (2000). In Wainwight, the Supreme Court took
a step back fromthe rigid test articulated in Wtherspoon, which
requi red the prospective juror to unequivocally state that he could
not set aside his feelings on the death penalty and inpose a
verdi ct based only on the facts and the law, and held that a juror
was properly excused from service if the juror’s views would
““prevent or substantially inpair the performance of his duties as
a juror in accordance with his instructions and his oath.’”

Wai nwight, 469 U S. at 424, 105 S. C. at 852 (quoting Adans V.

Texas, 448 U. S. 38, 45, 100 S. C. 2521, 2526 (1980)). The trial

17



j udge has the power to deci de whet her a venire person’s views would
actually inpair his ability to apply the |aw For this reason,
“deference nust be paid to the trial judge who sees and hears the
juror.” 1d. at 426, 105 S. C. at 853. Thus, we recognize that
the trial judge has discretion in applying the test; the inquiry
itself is nore inportant than the rigid application of any
particul ar | anguage.

125 Al though the trial judge incorrectly stated that the

W t her spoon/ Wi nwight standard did not apply because Arizona
juries do not sentence defendants, in fact his approach conplied
with the constraints of Wtherspoon/VWainwight. The trial court,
in agreenent wth both parties, submtted witten juror
questionnaires at the outset of voir dire. These questionnaires
were available to the parties after the venire persons conpl eted
them The parties then conferred about which persons to strike
based on the answers given. The questionnaire contained the
foll om ng questi on:

| f Robert Jones is convicted of one or nore counts of
first degree nurder in this case, it is a |ega

possibility that he could receive a sentence of death.
In Arizona, a jury only decides the question of whether
the defendant is guilty or not guilty; the jury does not
deci de the sentence to be inposed, nor does it nmake any
reconmendation to the court on the sentence to be
i nposed. The matter of the possible punishnment is left
solely to the court. Therefore, if you serve as a juror
in this case, you will be required under your oath to
di sregard the possible punishnent and not to let it
affect in any way your decision as to guilty [sic] or
i nnocence. Can you di sregard the possi bl e puni shnent and
deci de thi s case based on the evi dence produced in court?

18



(Enphasis in original.) Def ense counsel stated only that
“[without waiving ny request for ny version of a questionnaire,”
he agreed to the proposed process. (R T. 5/4/98, at 9.) He did
not object to the trial court’s particular question before the
questionnaires were submtted. After the questionnaires were
filled out and analyzed by the parties, the lawers agreed to
dismss thirty jurors for cause because t hose persons had i ndi cated
that they could not set aside their beliefs about the death penalty
or their opinions already fornmed fromnedi a coverage. The defense
did not object to the dism ssals, nor request to further question
any of the dism ssed venire persons. The court then infornmed the
attorneys that they should call attention to any additional
guestions that should be asked concerning the death penalty. The
court dism ssed another juror for cause because that juror stated
he coul d not set aside his feelings on the death penalty. No other
potential juror expressed this view The defense then asked that
the trial court pose additional specific questions concerning the
death penalty. The court declined, stating that the questionnaires
adequately addressed the issue, but agreed to inquire further
whet her any of the remaining jurors felt strongly about the death
penalty, one way or the other. The judge rem nded the jurors of
the questionnaire, and asked themif they felt strongly about the
death penalty. Three persons responded that they supported its

i nposi tion. Once again, defense counsel failed to object or
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request additional questions (although he did later strike these
jurors with his perenptory strikes). Both parties passed the panel
with no further objections.

126 In light of these facts, the trial court did not abuse
its discretion. Not only did it ask the appropriate
W t her spoon/ Wai nwri ght question in the questionnaire and to the
remai ni ng panel, but the defense counsel failed to object at any
time to the questions. Thus, the court’s procedure net the
W t her spoon/ Wi nwri ght test.

127 Li kew se, although the trial court did not specifically
apply Morgan v. Illinois,* 504 U S 719, 112 S. C. 2222 (1992), it
al so satisfied the constraints of this test through voir dire.
Jones essentially argues that the trial court should have applied
a reverse-Wtherspoon test under Mdrgan. In Mrgan, the Suprene
Court held that a jury pool containing prejudiced jurors, be it
toward one extrene or another, could not effectively pass judgnent
in a capital case. In Wtherspoon, the Court was concerned that a
juror who felt so strongly against the death penalty that he could
not set aside his belief and follow the evidence and the [ aw coul d
not make an unbi ased determ nati on concerni ng the sentence. Morgan
recogni zes the opposite extrene: defendants have a right to know

whether a potential juror will automatically inpose the death

4 Because judges, rather than jurors, sentence in Arizona,

we have never held Morgan applies.
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penalty once guilt is found, regardless of the |aw. Thus,
defendants are entitled to address this issue during voir dire.
128 Mor gan, however, does not require the trial court to
life-qualify the jury in the absence of the defendant’s request.
See United States v. MVeigh, 153 F.3d 1166, 1206 (10th G r. 1998)
(“upon a defendant’s request, a trial court is obligated to ensure
that prospective jurors are asked sufficient questions”); United
States v. Tipton, 90 F.3d 861, 879 (4th Cir. 1996) (“The right to
any inquiry on this subject is dependent upon request . . . .7).
The trial court is under no obligation to question the venire
persons endl essly concerning other topics, even if those questions
m ght indicate an affinity for the death penalty. See Trevino v.
Johnson, 168 F.3d 173, 183 (5th Cr. 1999).

129 Here, the defense counsel never submtted questions to
the trial court articulating the Mrgan question. During voir
dire, the court specifically asked if any of the jurors had strong
feelings about the death penalty, either way. Three people
responded that they favored its application, and all three were
renmoved by the defense with its perenptory strikes. The defense
did not object to the failure to renove for cause, and failed to
request any additional questions. Although the trial judge did not
rigidly apply Mrgan, he sought and obtained the required
information fromthe panel. For these reasons, we reject Jones’s

third point of error.
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D.

130 Jones next argues that the trial court abused its
di scretion by allow ng David Nordstromto testify (1) about Jones’s
status as a paroled felon, (2) that follow ng the nurders, Jones
borrowed duct tape to use in a subsequent robbery, and (3) that
Jones was subsequently incarcerated in Phoenix. Jones argues that
danger of unfair prejudi ce outwei ghed the probative val ue of these
st at enent s.

131 First, through unsolicited testinony, David Nordstrom
mentioned on the stand that after Jones dyed his hair brown, he
asked David for a roll of duct tape for use in another robbery.
Shortly thereafter, when asked why he refused to return Jones’s
t el ephone calls, David responded that he knew Jones was in jail and
had no desire to call himthere. After David nmade several simlar
statenents, the defense noved for a mstrial

132 When unsolicited prejudicial testinony has been adm tted,
the trial court nust decide whether the remarks call attention to
information that the jurors would not be justified in considering
for their verdict, and whether the jurors in a particul ar case were
i nfluenced by the remarks. See State v. Stuard, 176 Ariz. 589,
601, 863 P.2d 881, 893 (1993). When the wi tness unexpectedly
volunteers information, the trial court nust decide whether a
remedy short of mstrial will cure the error. See State v.

Adanmson, 136 Ariz. 250, 262, 665 P.2d 972, 984 (1983). Absent an
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abuse of discretion, we will not overturn the trial court’s deni al
of a notion for mstrial. Seeid. The trial judge' s discretionis
broad, see State v. Bailey, 160 Ariz. 277, 279, 772 P.2d 1130, 1132
(1989), because he is in the best position to determ ne whether the
evidence will actually affect the outcone of the trial. See State
v. Koch, 138 Ariz. 99, 101, 673 P.2d 297, 299 (1983). In this
case, the coments did not create undue prejudice, and the trial
court did not abuse its discretion.
133 Def ense counsel did not request any curative instruction,
because he felt it would only draw attention to the remarks. The
court refused to grant the notion for mstrial, finding that David
did not testify that a robbery actually occurred, and that the jury
probably woul d assune Jones was in jail for the inmmediate crines.
Furthernore, the prosecutor avowed that the remarks were both
unexpect ed and unsolicited. The prosecutor inforned the court that
David had been fully instructed about the areas he was not
permtted to discuss under the in limne rulings. For these
reasons, the trial court concluded that a limting instruction
woul d cure any prejudice. The jury was instructed:

Ladi es and gentl enen, references have been made in the

testinony as to other alleged crimnal acts by the

def endant unrelated to the charges against himin this

trial. You are rem nded that the defendant is not on

trial for any such acts, if in fact they occurred. You

nmust disregard this testinony and you nust not use it as

proof that the defendant is of bad character and

therefore likely to have conmtted the crimes with which
he i s charged.
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(RT. 6/23/98, at 143-44.) During redirect, David responded to a
question with the statenent that his brother Scott and Jones were
both convicted felons. Only when the counsel | ater approached the
bench to consi der questions submtted by the jury, however, did the
defense renew its notion for a mstrial. Once again, the tria
court determned that the error could be cured through a limting
instruction, and repeated the instruction set out above.?®

134 Arizona has |long recognized that testinony about prior
bad acts does not necessarily provide grounds for reversal. See,
e.g., State v. Stuard, 176 Ariz. 589, 601-02, 863 P.2d 881, 893-94
(1993) (holding that a trial judge’'s limting instruction and
striking of the offending statenments cured the defects); State v.
Bailey, 160 Ariz. 277, 279-80, 772 P.2d 1130, 1132-33 (1989)
(hol ding that a remark that the defendant had been in jail did not
require a mstrial because “[e]ven if the nenbers of the jury
reached that conclusion, they would have no idea how nmuch tinme he
spent in prison or for what crine”). Here, the testinony nade
relatively vague references to other unproven crinmes and
i ncarcerations. Furthernore, the judge gave an appropriate
limting instruction, w thout drawi ng additional attention to the
evi dence.

135 Second, unlike the primary case on which Jones relies,

> Jones later waived the giving of any cautionary
instructions during the final instructions to the jury.
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Di ckson v. Sullivan, 849 F.2d 403 (9th G r. 1988), in which a court
official told jurors of the defendant’s previous involvenent in a
simlar case, the statenents here were unsolicited descriptions
froma witness concerning a dissimlar crinme. Wen the statenents
are made by a witness, whose credibility is already at issue, they
do not carry the sane weight or effect as a statenent froma court
official, who is presuned to uphold the |aw. The defendant agreed
during trial that the prosecution played no part in soliciting the
information from David. Therefore, the statenments are not as
harnful as those nade in Dickson, and the trial court did not abuse
its discretion.

E.
136 Jones’s fifth point of error concerns statenents the
prosecution made during closing argunents. During the argunents,
the prosecutor nade reference to the death penalty, conpared Jones
to Ted Bundy and John Wayne Gacy, and asked the jury to return a
guilty verdict on behalf of the victins and their famlies. The
defense noved for a mistrial, and its notion was deni ed. Although
we agree that sone of the prosecutor’s statenents were
i nappropriate, for the following reasons, we uphold the tria
court’s deci sion.
137 M sconduct by the prosecutor during closing argunents may
be grounds for reversal because he is a public servant whose

primary interest is the pursuit of justice. See Berger v. United
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States, 295 U.S. 78, 55 S. C. 629 (1935). To determ ne whether a
prosecutor’s renmarks are inproper,

[t]he trial court shoul d consider (1) whether the remarks
call to the attention of the jurors matters that they
would not be justified in considering in determning
their verdict, and (2) the probability that the jurors,
under the circunstances of the particular case, were
i nfluenced by the renarks. M sconduct alone w Il not
mandat e that the defendant be awarded a new trial; such
an award is only required when the defendant has been
denied a fair trial as a result of the actions of

counsel . The trial court is in the best position to
determ ne whether an attorney’s remarks require a
mstrial, and its decision will not be disturbed absent

a plain abuse of discretion.

State v. Hansen, 156 Ariz. 291, 296-97, 751 P.2d 951, 956-57
(1988) (citations omtted). Furthernore, prosecutors have w de
latitude in presenting their closing argunents to the jury:
“excessive and enotional | anguage is the bread and butter weapon of
counsel’s forensic arsenal, limted by the principle that attorneys
are not permtted to introduce or comment upon evidence which has
not previously been offered and pl aced before the jury.” State v.
Gonzal es, 105 Ariz. 434, 436-37, 466 P.2d 388, 390-91 (1970). In
this case, the prosecutor’s statenents did not rise to the | evel of
m sconduct .

138 Jones argues that the prosecution’s reference to the
death penalty in cl osing argunent constituted reversible error. W
have recogni zed that calling attention to the possible puni shnent
i's i nproper because the jurors do not sentence the defendant. See

State v. Cornell, 179 Ariz. 314, 327, 878 P.2d 1352, 1365 (1994).
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Jones, however, has taken the challenged statenment out of context.
139 In the mdst of his closing, during his explanation of
reasonabl e doubt, the prosecutor nmade a single reference to the
deat h penal ty:
This is a first-degree nurder case and one of the
possi bl e sentences—+t’s up to t he Judge, of course—s the
death penalty. The State has to prove a case beyond a
reasonabl e doubt, and that burden, beyond a reasonabl e
doubt, is exactly the sane in this case as it is in a
burglary case or a drunk driving case. The burden does
not get hi gher because of the nature of the charges.
(R T. 6/25/98, at 98-99.) This statenent is the only reference to
the death penalty in over 100 pages of closing argunent. Jones did
not ask for a curative instruction; he only mde a general
objection. W hold the statenent does not constitute reversible
error because it does not violate either of the concerns in Hansen.
140 First, the reference to the death penalty does not cal
attention to a fact that the jurors would not be justified in
considering during their deliberations. |In fact, the prosecutor
stated that the possibility of the death penalty should not
influence a determ nation of reasonable doubt. Second, the
probability that the statenment inproperly influenced the jurors was
very low. The jurors had been told fromthe very begi nning of the
trial, through both direct statenments and voir dire questions, that
t he prosecution was seeking the death penalty. The prosecutor did

not commt m sconduct by nmaking a brief reference to the death

penalty in the context of discussing the burden of proof.
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141 The second statenent at issue concerns the reference to
noted serial killers. Jones argues that these references were
irrelevant and used only to inflame the jury. During the closing,
t he prosecutor stated:

The defendant is a nice guy. He’'s polite. | don't
think there is any natural |aw or genetic evidence that
nmurders aren’t al so polite. Have you heard of Ted Bundy?

John Wayne Gacy? Serial nurderers, and | amnot calling

him a serial nurders [sic], who were very polite.

Pol iteness has nothing to do with it.
(R T. 6/25/98, at 193.) The state concedes that there was no
mention of either Bundy or Gacy during the actual trial. It does
not agree, however, that the prosecutor necessarily conmitted error
when referring to them Lower courts have recognized that jurors
may be rem nded of facts that are common know edge. See State v.
Adans, 1 Ariz. App. 153, 155, 400 P.2d 360, 362 (1965). The
prosecutor, by referring to fanmous serial killers, did not
i ntroduce evidence conpletely outside the realmof the trial, but
rat her drew an anal ogy between Jones’s attitude at trial and that
of well-known nurderers. The error, if any, could not have
affected the outcone of the trial.
142 Finally, Jones argues that the prosecution’s plea for a
guilty verdict on behalf of the victinse and their famlies
requires a reversal. Al though this reference involves nore

guestionable statenents, it does not rise to the level of

m sconduct .
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143 In State v. Otman, we held that the prosecutor’s
statenents concerning the victinis wwfe were i nproper, but did not
reverse because the trial court gave a limting instruction. 144
Ariz. 560, 562, 698 P.2d 1279, 1281 (1985). The facts of that case
are far nore egregi ous than those considered here. In Otnman, the
prosecutor asked the jury to

think of another woman [the victinms wife] who will be
wai ting for your verdict too.

On Decenber 16th at about 7:30 in the evening she
had everything to |look forward to. She had her house
here, they were retired, husband had a part-tine job, her
children are fine and well in New Jersey and at 9:30
she’s at the hospital with her husband and he’s dead. |
can guarantee you that her life is totally destroyed.
She had nothing to | ook forward to, nothing.
You may think synpathy for soneone el se but interns
of that woman, she wants justice and that’s your duty to
as jurors.
ld. Yet, even in light of these enotional remarks, we found any
error was cured because the trial judge adnonished the jury to
i gnore statenents invoking synpathy. In contrast, the prosecutor
inthis case made a single remark: “l1 ask that you find himguilty
on behal f of those people and their famlies and the people of the
State of Arizona.” (R T. 6/25/98, at 194.) The prosecutor did not
attenpt to inflame the jury or nmake an enotional plea to ease the
suffering of the poor famlies. Those statenents do not rise to
the I evel of m sconduct. Thus, the trial court properly denied the

notion for a mstrial. See also State v. Bible, 175 Ariz. 549,

603, 858 P.2d 1152, 1206 (1993) (rejecting the defendant’s claim
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that statenents concerning victims rights in the prosecutor’s
closing argunents did not constitute fundanental error because,
coupled with the weight of the evidence against the defendant, he
was not denied a fair trial). For these reasons, we reject Jones’s
fifth point of error.
F.

144 Jones next asserts that the trial court erred whenit failed
to grant his notion to transfer venue because of pretria
publicity. For venue issues, we are concerned with the prejudici al
effect of pretrial publicity, rather than nerely the anmount of
publicity. See State v. G eenawalt, 128 Ariz. 150, 162, 624 P.2d
828, 840 (1981). W have adopted a two-step inquiry to determ ne
the effect of pretrial publicity: (1) did the publicity create a
presunption of prejudice, and (2) has the defendant shown actual
prejudi ce? See State v. Murray, 184 Ariz. 9, 26, 906 P.2d 542, 559
(1995). |If “a defendant can show pretrial publicity so outrageous
that it promses to turn the trial into a nockery of justice or a
nmere formality, prejudice will be presunmed w thout exam ning the
publicity’'s actual influence on the jury.” State v. Bible, 175
Ariz. 549, 563, 858 P.2d 1152, 1166 (1993). The defendant's burden
of proof is “extrenely heavy,” and juror exposure to information
concerning the trial does not raise a presunption that the
def endant was denied a fair trial. See id. at 564, 858 P.2d at

1167; see al so Nebraska Press Ass’'n v. Stuart, 427 U S. 539, 554,
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96 S. Ct. 2791, 2800 (1976) (stating that courts rarely presune
prejudi ce due to outrageous pretrial publicity). W evaluate the
totality of the circunstances fromthe entire record to determ ne
if the publicity was so great as to result in an unfair trial. See
Bible, 175 Ariz. at 565, 858 P.2d at 1168. Here, the facts do not
requi re reversal

145 By the ti me Jones presented his notion to change venue, nore
than 850 print or television articles addressed the nurders and
subsequent investigation. Although the trial court recognized the
| arge amount of coverage, it noted that that fact alone was
insufficient to require a venue change. Only a fewof the articles
mentioned Jones directly. Furthernore, the mjority of the
statenents concerned | argely factual contentions. See Bible, 175
Ariz. at 564, 858 P.2d at 1167 (“‘Although the news coverage was
extensive, it largely was factual in nature, sunmmarizing the
charges against the defendants and the alleged conduct that

underlay the indictnment.’”” (quoting United States v. Anguilo, 897
F.2d 1169, 1181 (1st Cr. 1990))). The trial judge also took the
precautionary steps necessary to choose an inpartial jury. Thus,
no presunption of prejudice arose.

146 Additionally, Jones has failed to prove any actual
prejudice. At the outset of the voir dire, both parties stipul ated

to the renoval of thirty venire persons, sone of whom answered the

witten questionnaire and indicated that their feelings about the
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case, fornul ated through the nedi a coverage, could not be changed.
I mportantly, alnost all of the jurors who did have exposure to the
publicity stated that their exposure was negligible, and every
juror who admtted he could not set aside his feelings concerning
the nmedi a coverage eventual |y was excused. Under the totality of
the circunstances of the case, the nedi a coverage al one was not so
great as to create a presunption of prejudice, and defendant has
failed to present evidence of any actual prejudice in this case.
For these reasons, Jones’s sixth point of error is denied.
G

147 Jones next argues that the introduction of the police
artist’ s conposite sketch constituted an i nperm ssibleintroduction
of hearsay evidence. Evidentiary rulings are subject to the trial
court’s determ nation and wi Il not be disturbed, absent an abuse of
di scretion. See Wait v. Gty of Scottsdale, 127 Ariz. 107, 109-10,
618 P.2d 601, 603-04 (1980). During the trial, Mark Naiman
testified that during the course of the Moon Snoke Shop robbery he
had an opportunity to see one of the gunnen and | ater gave a police
artist a description for a police sketch. The state offered the
police sketch into evidence. The defense objected to foundation,
arguing that the only person who could provide the proper
foundati on woul d be the individual who actually nade the sketch
The court, however, admtted the sketch, stating, “[l]t appears

that it would be the sane as if it were a photograph. It doesn’'t
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matter how the depiction was created as long as this w tness can
state it is an accurate depiction of what he observed and that
seens to be his testinony.” (R T. 6/18/98, at 72.)
148 Arizona Rule of Evidence 901(b)(1) allows a witness to
aut henticate a docunent, provided only that the individual have
know edge and “[testify] that a matter is what it is clained to
be.” In this case, Nai man possessed such know edge. He gave the
artist the original description and he was in the best position to
det erm ne whet her the draw ng represented that description because
he was present at both the robbery and the police interview The
trial court did not abuse its discretion in admtting the sketch
under Rule 901.

H.
149 Jones’ s ei ghth point of error concerns his attorney’s wai ver
at a pretrial hearing of Jones’s right to be present at all stages
of the trial. Jones requested that he be allowed to participate in
al | bench conferences, and the court agreed, allowing himto listen
to bench conferences t hrough headphones. On day four of the trial,
the court held a conference before trial began, during which the
def ense counsel waived Jones’s right to attend. In the course of
the hearing, the defense released two witnesses fromtrial.
150 A defendant’s right to be present during trial stens from
the Confrontation C ause of the Sixth Anmendnent. The right to be

present at all critical stages of a crimnal trial is a fundanental
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right. See Rushen v. Spain, 464 U. S. 114, 117, 104 S. . 453, 455
(1983). Arizona has recogni zed, however, that the right may be
wai ved. See State v. Arnenta, 112 Ariz. 352, 353-54, 541 P.2d
1154, 1155-56 (1975). Jones argues, citing a nunber of cases from
the federal circuit courts and this Court, that a defendant’s right
to be present nay not be waived by his attorney, absent a show ng
that the defendant was aware he had the right to attend and was
told the proceeding would go forward in his absence. See, e.g.
State v. Perez, 115 Ariz. 30, 31, 563 P.2d 285, 286 (1977). Jones
argues that because he had no notice of this particular hearing,
and because his attorney rel eased a witness w thout an opportunity
for cross-examnation, his constitutional rights have been
vi ol at ed.

151 Al t hough a defendant has the right to be present at trial,
his right extends only to those situations in which his “*presence
has a relation, reasonably substantial, to the fullness of his

opportunity to defend agai nst the charge. State v. Levato, 186
Ariz. 441, 443, 924 P.2d 445, 447 (1996)(quoting Snyder v.

Massachusetts, 291 U S. 97, 105-06, 54 S. C. 330, 332 (1934)).

Counsel nmay, however, “acting alone make decisions of strategy
pertaining to the conduct of the trial.” 1d. at 444, 924 P.2d at
448. Crimnal defendants are often bound by their counsel’s

strategy decisions. Here, Jones was not excluded froma proceeding

that invol ved any actual confrontation. The jury was not present,
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and the trial judge did not nake any determ nati on concerni ng Jones
hinmsel f. The defense | awer nmade a strategy decision only. For
these reasons, the trial court did not err in holding the
proceedi ng outside his presence, and Jones’s eighth point of error
is denied.
l.

152 Jones next argues that Arizona's death-qualification schene
violates both the Federal and State Constitutions. Al t hough we
have uphel d the practice of juror death-qualification, Jones asks
this Court to reconsider its position. Jones argues three points:
(1) because jurors’ opinions are frequently religious-based,
questioning themon this issue violates article Il, section 12 of
the Arizona Constitution, (2) death-qualification is unnecessary
because Arizona juries do not sentence defendants, and (3) the
deat h-qual i fication process produces conviction-prone jurors. W
have al ready addressed and rejected those argunents.

153 First, Jones argues that questioning a venire person about
whether his religious beliefs prevent him from being fair and
inpartial violates the constitution. W specifically rejectedthis
argunent in State v. West, 176 Ariz. 432, 440, 862 P.2d 192, 200
(1993), overrul ed on other grounds by State v. Rodriguez, 192 Ari z.
58, 961 P.2d 1006 (1998). Second, we have specifically approved
death-qualification, despite the fact that judges sentence

def endants. See State v. La Gand, 153 Ariz. 21, 33, 734 P.2d 563,
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575 (1987) (holding that Wai nwight was properly applied and net,
despite the fact that judges determ ne sentence). Third, the
Suprenme Court rejected the argunent that the process produces
convi ction-prone jurors. See Lockhart v. MCree, 476 U S. 162

168-73 & nn.4 & 5, 106 S. C. 1758, 1762-65 & nn.4 & 5 (1986).
Finally, we have recognized the |ongstanding acceptance of the
deat h-qualification schenme. See State v. @l brandson, 184 Ari z.
46, 57, 906 P.2d 579, 590 (1995); State v. Stokley, 182 Ariz. 505,
514, 898 P. 2d 454, 463 (1995); State v. Schaaf, 169 Ariz. 323, 331,
819 P. 2d 909, 917 (1991). For these reasons, the defendant’s ninth
point of error is denied.

[l
A

154 Inadditionto the trial issues argued on appeal, Jones al so
rai ses sentencing issues. He first argues that the AR S. § 13-
703. F. 5 pecuniary gain factor is unconstitutional because it does
not narrow its application fromthe many cases in which the death
penalty 1is not available. To pass constitutional nuster,
sentenci ng schemes nust narrow the class of persons to those for
whom the sentence is justified. See Zant v. Stephens, 462 U. S.
862, 877, 103 S. C. 2733, 2742-43 (1983). Here, Jones argues that
broadening the factor to include ordinary robberies does not set
this case apart from those in which the death penalty is not

avai |l abl e.
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155 In State v. Spencer, 176 Ariz. 36, 43, 859 P.2d 146, 153
(1993), we rejected this argunent and held that if the receipt or
expectation of pecuniary value is a cause of, or a notive for the
murder, the F.5 factor applies. That is not to say that al
robberies suffice to invoke the factor. |Instead, robbery nust be
a notive or cause of the nurder, rather than just the result. See,
e.g., State v. Correll, 148 Ariz. 468, 479, 715 P.2d 721, 732
(1986). Thus, under our interpretation of the F.5 factor, Jones’s
argunent on the nerits of the F.5 factor fails.

156 Furt her nore, under i ndependent review, we find Jones and hi s
co-defendant clearly intended to rob and nurder their victins.
They nmurdered the individuals to facilitate the robberies and then
escape puni shnent. In the first robbery, Jones hinself shot
unsuspecting victim Chip ODell in the back of the head as he
entered the Moon Snoke Shop. A second victimwas hunted down by
Scott Nordstrom and shot while trying to escape. Jones al so
attenpted to shoot the remaining wtnesses, despite the |ack of
provocation. All of these factors indicate that both Jones and
Nor dstr om began t he robbery i ntendi ng to nurder anyone who happened
to be in the store at the tinme. Likewise, in the second robbery,
the victinms were shot execution style, although none attenpted to
chal | enge the defendants. These nurders were not “robberies gone
bad.” Instead, Jones and his co-defendant set out to acconplish

the results they obtained, sinply to acquire the noney. Thus, the
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F.5 factor applies and has been proven beyond a reasonabl e doubt.
B

157 Jones’ s final point of error involving sentencing concerns
the trial court’s finding that the AR S. 8 13-703. F. 7 aggravating
factor was proven beyond a reasonable doubt. Section 13-703.F.7
provi des that when a “defendant commtted the offense while in the
custody of or on authorized or unauthorized release fromthe state
departnent of corrections, a | aw enforcenent agency or a county or
city jail,” that fact may be considered an aggravating factor in
the capital case. Here, Jones argues that the factor was not
proven beyond a reasonable doubt because the only evidence
presented was testinony from his parole officer, Ron Kirby, that
Jones was, in fact, on parole at the tine of the nurders. Jones
asserts that these statenents, standing alone, do not neet the
burden of proof beyond a reasonabl e doubt.

158 During the mtigation hearing, however, Jones failed to
object to the testinobny, to cross-examne the witness, or to
chal l enge the evidence. Furthernore, in the pre-sentencing
mtigation menorandum submtted by the defense to the trial court,
Jones failed to address this issue at all. Instead, he now rai ses
it for the first time on appeal. |In the absence of contravention,
the testinony alone provides sufficient grounds for the trial
court’s determ nation. The parole officer knew whet her Jones was,

in fact, on parole at the tine, and the statute requires nothing

38



nore. Based on the testinony of the parole officer, we find that
the F.7 factor has been proven beyond a reasonabl e doubt.

I V.
159 Jones contends that the trial court erred when it inposed
the death penalty. W independently review both the aggravating
and mtigating factors pursuant to AR S. 8 13-703.01 and State v.
Wod, 180 Ariz. 53, 68, 881 P.2d 1158, 1173 (1994). For the
foll ow ng reasons, we uphold the trial court’s sentence.

A
160 In addition to the ARS. 8 13-703.F.5 and F.7 factors
di scussed above, the trial court found the existence of the
aggravating factors F.1 (the defendant has been convicted of
anot her of fense for which a sentence of life inprisonment or death
is inposable), F.2 (the defendant was previously convicted of a
serious offense), and F.8 (the defendant has been convicted of one
ot her hom ci de).
7161 First, the trial court held Jones had been convicted of
anot her offense for which life inprisonnent or death is inposable.
See ARS. § 13-703.F. 1. The state proved this factor beyond a
reasonabl e doubt because “each of the nurders at the Mwon Snoke
Shop on May 30th, 1996, [and] each of the nurders at the Fire
[Flighters’ Hall on June 13th, 1996 satisfies this factor.” (R T.
12/7/98, at 18.) The court found the murders in the Fire Fighters

Union Hall provided a sufficient basis to satisfy the F.1 factor
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for the nurders in the Moon Snoke Shop. Likewi se, the nmurders in
the Moon Snoke Shop provided a sufficient basis for finding the
factor for the nurders in the Fire Fighters Union Hall. Al though
Jones argued at trial that the F.1 factor was not net because al

six of the mnurders occurred in a single incident and the
constraints of State v. Walden, 183 Ariz. 595, 905 P.2d 974 (1995)
no | onger apply, the trial court correctly determned that the F. 1

factor had been net.

162 In State v. Rogovich, 188 Ariz. 38, 44, 932 P.2d 794, 800
(1997), we held that three different nurders in the sanme killing
spree satisfied the F.1 factor. |In that case, the defendant was

convicted of four counts of first-degree nurder arising fromtwo
separate incidents. See id. He killed one individual at a
conveni ence store in the norning, and killed three nore later the
sane afternoon in a trailer park. W upheld the judge’'s
determ nation that the three afternoon killings supported the F. 1
factor. See id.; see also State v. Lee, 189 Ariz. 590, 604, 944
P.2d 1204, 1218 (1997) (holding “‘convictions entered prior to a
sentencing hearing may . . . be considered regardl ess of the order
in which underlying crinmes occurred or the order in which the
convictions were entered.” . . . For [F.1l] purposes,

convi ction occurs upon determ nation of guilt.” (quoting State v.
Getzler, 135 Ariz. 42, 57 n.2, 659 P.2d 1, 16 n.2 (1983)(citations

omtted)).
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163 In this case, the jury determ ned that Jones was guilty of
first-degree nmurder on six different counts. These nurders
i ncluded the two killings at the Moon Snoke Shop, and four killings
at the Fire Fighters Union Hall. Under the statutory |anguage of
A RS 8 13-703.F. 1, the trial court determ nes whether the
defendant has a prior conviction of a crinme that warrants the
inposition of alife sentence. Because Jones was convicted for all
six murders prior to sentencing, and because each set of nurders
provi des a sufficient basis for finding the factor as to the other
set of murders, we find the F.1 factor proven beyond a reasonabl e
doubt .

164 Second, the trial court found that Jones’s convictions on
three counts of aggravated assault, three counts of arned robbery,
and two counts of first-degree burglary satisfied the F.2 factor.
Because Jones was convicted of these serious offenses before the
sentenci ng phase, each offense provides sufficient grounds for
satisfying the F.2 factors for the nurder offenses. See State v.
Rogovich, 188 Ariz. 38, 44, 932 P.2d 794, 800 (1997). The court
was careful not to double count the nurder offenses fromthe F. 1
factor to satisfy F.2, stating, “Since the court has already
considered the first-degree nurder convictions inits 13-703(F) (1)
anal ysis, those convictions will not be again considered in the
determnation of this factor.” (ROA at 858). The court

properly determ ned that the non-capital offenses satisfied the F.2
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factor beyond a reasonabl e doubt.

165 The trial court next found beyond a reasonabl e doubt that
Jones conmitted multiple murders in the same crine. See ARS. 8
13-703. F. 8. The court held that both of the Mwon Snoke Shop
murders provided a sufficient basis for finding the F.8 factor for
the other one, and that each of the Fire Fighters Union Hall
murders provided a sufficient basis for finding the factor for each
other. However, because this finding essentially counts the sane
murders previously counted in the F.1 analysis, we find the trial
court erred. See State v. Styers, 177 Ariz. 104, 116, 865 P.2d
765, 777 (1993) (noting that the trial court may not consider the
sane fact to satisfy different aggravating factors). Although it
is mat hematically possible to satisfy both the F.1 and F.8 factors
inthis case without ever counting a single nurder tw ce, we cannot
determne fromthe record whether the trial judge actually did so.
We find, however, that even if the trial judge did double count the
murders under the F.1 and F. 8 factors, on this record, the error is
har m ess.

166 First, either the F.1 or F. 8 factor, once conbined with the
F.2, F.5, and F.7 factors, outweighs the mtigating factors for
sent enci ng, regardl ess of whether the other is applied. Second, as
we have noted, it is possible to nmathematically apply the nurders
to satisfy both the F.1 and F. 8 factors w thout doubl e counting any

single murder. The clear facts show that Jones commtted four of
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the six nurders, and aided in the other two. For these reasons, we
find that even if the trial court inproperly double-counted the

murders for purposes of finding the F.8 factor, any error was

har m ess.

B.
167 Al t hough Jones did not rai se any i ssues regarding mtigating
factors on appeal, we review them independently here. The

def endant nust prove the mtigating factors in AR S. 8 13-703 by
a preponderance of the evidence. See State v. Laird, 186 Ariz.
203, 207-08, 920 P.2d 769, 773-74 (1996).

168 In his pre-sentence mtigation nenorandum Jones argued t hat
he did not have the capacity to appreciate the wongful ness of his
conduct. See A RS. § 13-703.G 1. Although a defendant nust prove
that his ability to conformto the | aw was significantly inpaired,
see State v. King, 180 Ariz. 268, 288-89, 883 P.2d 1024, 1044-45
(1994), the inpairnment need not have been so severe that it
constitutes a conplete defense to the crine. See State .
Ri chrond, 114 Ariz. 186, 197, 560 P.2d 41, 52 (1976). In this
case, Jones argued (1) that his continual drug use inpaired his
ability to appreciate the nature of his crinmes, and (2) that his
antisocial personality disorder did the sane.

169 Vol untary i ntoxi cati on may be consi dered a mtigating factor
if it inpairs the defendant’s ability to conprehend the nature of

his crines. See State v. Kiles, 175 Ariz. 358, 374, 857 P.2d 1212,
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1228 (1993). Furthernore, voluntary intoxication may be a factor
when the defendant has a long history of substance abuse. See
State v. Jones, 185 Ariz. 471, 489, 917 P.2d 200, 218 (1996).
Here, the evidence presented shows that Jones has used drugs since
he was introduced to themin his early teens by his stepfather

Furthernmore, Dr. Jill T. Caffrey, a neuropsychol ogist, found Jones
had an anphet am ne dependence. Yet, under the evidence presented
at trial, Jones drank only a small anpbunt of beer on the night of
t he Mbon Snoke Shop nmurders, and nothing at all on the night of the
Union Hall nurders. Al t hough Jones had a long history of drug
dependence, this fact al one does not neet the statutory mtigation
requi renent when the defendant is not actually under the influence
of drugs at the time of the killings. See State v. Mles, 186
Ariz. 10, 918 P.2d 1028 (1996) (holding that the defendant could
not present evidence of drug abuse because there was no evidence
that the he was under the influence at the tine of the crine). Not
only did Jones fail to present any evidence that he was under the
influence at the tinme of the nurders, but Dr. Caffrey even noted
that Jones commtted other crines when he was not on drugs. The
state said it best in its reply to the mtigation nmenorandum
“Robert Jones is not a nurderer because of drugs—he is a nurderer
who has used drugs in the past.” (ROA at 791.) For these
reasons, the trial court properly found that Jones did not prove

his incapacity to understand his crines.
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170 Jones also clains his personality disorder prevented him
fromunderstanding his crinme. An antisocial personality disorder,
conbined with other factors, nay be a mtigating circunstance. See
State v. McMurtrey |, 136 Ariz. 93, 102, 664 P.2d 637, 646 (1983).
Dr. Caffrey’s report concludes that Jones did, in fact, have such
a disorder. The trial court, however, held that no evi dence showed
this factor was a major and contributing cause of Jones’s acti ons.
Character or personality disorders alone are not sufficient to
constitute significant inpairnent. See State v. Murray, 184 Ari z.
9, 42, 906 P.2d 542, 575 (1995). The defendant nust al so show t hat
he was substantially inpaired. Here, Jones nade no show ng that
his condition significantly inpaired his ability to understand the
crimes. Furthernore, this Court has rejected the substantial
i npai rrent argunent for defendants with nore serious disorders than
Jones. See, e.g., State v. Laird, 186 Ariz. 203, 208, 920 P.2d
769, 774 (1996) (rejecting the G 1 factor because, for a defendant
Wi th serious nental problens, he still understood the significance
of his actions). For these reasons, the trial court properly found
that Jones did not prove the G 1 factor by a preponderance of the
evi dence.

171 Jones next argued in his pre-sentence mtigation nenorandum
that he had proved the G 3 factor, relatively mnor participation,
by a preponderance of the evidence. Jones argued that the primary

evidence presented at trial canme from David Nordstrom and Lana
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[ rwi n. Davi d Nordstrom had an obvious notive to |lie to protect
hi nsel f and his brother. Lana Irwin was unreliable because she
coul d not renenber events clearly. For these reasons, Jones argued
that it is possible he never actually pulled the trigger in any of
the nurders. Scott Nordstrom could have done themall and sinply
bl aned them on Jones. The evidence, however, suggests otherw se.
Testinony from the surviving witnesses at the Mwon Snoke Shop
i ndi cated that the two suspects were shooting at different tines in
different places. Thus, Jones could not have been a “mnor
participant” as required under the |anguage of G 3. Furthernore,
the jury found the evidence sufficiently credi ble to convict Jones.
In the absence of any evidence that Jones was not a full
participant in the crimes, the trial court properly found that the
G 3 factor had not been proven by a preponderance of the evidence.
C.

172 Finally, this Court independently re-weighs the trial
court’s findings concerning non-statutory mtigation factors, which
al so nust be proven by a preponderance of the evidence.

173 The trial court held that although the defendant was able
to relate to others in a socially acceptable way, given his
crimnal history, lack of enploynent history, and Dr. Caffrey’s
report, Jones did not prove the good character factor. Jones
presented testinony from two w tnesses who stated that he was

extrenely polite. Testinony concerning good character, however, is
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not a mtigating factor when contradicted by evidence that the
defendant has been involved in other «crines. See State .
Gonzal es, 181 Ariz. 502, 515, 892 P.2d 838, 851 (1995). Her e,
Jones commtted crines as a juvenile, and has been in and out of
prison for felony convictions since that tine. In fact, he
commtted these nurders whil e on parole for another offense. Thus,
he did not prove the good character factor.

174 Jones next argued that he is the product of a dysfunctional
famly. A dysfunctional famly history may be a mtigating factor
if it has arelationship to or affects the defendant’s behavi or at
the time of the crine. See State v. Mann, 188 Ariz. 220, 231, 934
P.2d 784, 795 (1997). Jones produced evidence that his parents
were divorced when he was young and he had no contact with his
father after he turned seven years old. His nother remarried tw ce
and had children by each of these marri ages. Bot h stepfathers,
Eugene and Ronni e, were physically and enotionally abusive, as were
Jones’ s nother and grandnot her. Jones was introduced to drugs by
his stepfather, Ronnie, when Jones was only fourteen years old.
Ronni e al so beat Jones, his nother, and his siblings on a regul ar
basis, and threatened to kill themall. Ronnie kicked Jones out of
t he hone, and Jones becane honel ess and dropped out of school. As
a result, he began to use drugs al nbost conti nuously.

175 Even if these facts were proven, they do not necessarily

constitute mtigating factors. The trial court noted that the
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defense al so produced nunerous pictures depicting himas a happy
child in a normal househol d. Even nore inportantly, the court
not ed t hat no causal connection exi sted between the chil dhood abuse
and the nmurders. A defendant is not entitled to mtigating weight
in the absence of a nexus between his famly history and his
viol ent behavior. See State v. Martinez, 321 Ariz. Adv. Rep. 6,
14,  Ariz. _, _ P.2d __ (2000). Jones argues that, at the very
| east, his treatnment during childhood | ed himto spend nost of his
life under the influence of drugs. As already noted, however, no
evi dence showed that he was intoxicated at the time of the nurders.
Therefore, although this factor has been proven by a preponderance
of the evidence, the trial court properly gave it no mtigating
wei ght .

176 Jones next argued that his history of providing enotiona
and financial support to his nother and sister indicated he did
good deeds before the nurders. A great nunber of good deeds may be
amtigating circunstance. See State v. WI I oughby, 181 Ariz. 530,
549, 892 P.2d 1319, 1338 (1995). The only evidence that Jones
present ed, however, was that once he grew bi g enough, he protected
his sister and nother from beatings by Ronnie. Hi s actions
convinced his nother that she could |eave Ronnie and fend for
herself. The trial court recognized that these facts were “scant
evi dence” of good deeds, particularly in light of all the heinous

crimes Jones committed. For these reasons, the trial court
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properly found that the factor had not been proven by a
preponderance of the evidence.

W77 Jones al so presented affidavits fromhis nother and sister
that indicate their | ove and support of him Al though close famly
ties may be mtigating, see State v. Poland I'l, 144 Ariz. 388, 406-
07, 698 P.2d 183, 201-02 (1985), general statenents of support
carry little weight. See State v. @l brandson, 184 Ariz. 46, 71,
906 P.2d 579, 604 (1995). The trial court found that while Jones’s
sister and nother |love himand care for him these facts did not
mtigate the crimes. Wiile in his nother’s custody during parol e,
Jones continued to engage in crimnal activity. Ther ef or e,
al t hough Jones proved by a preponderance of the evidence that he
has fam |y support, the trial court properly found that the fact
was only slightly mtigating.

178 Jones next argued that he showed good behavi or during the
course of the trial. Al though this factor has rarely been
considered mtigating, it nay be assigned sone value. See State v.
Spears, 184 Ariz. 277, 294, 908 P.2d 1062, 1079 (1996). The court
noted that Dr. Caffrey observed that Jones tended to mnim ze his
i nvol venent in activities and tried to make hinsel f | ook good. It
further noted that the trial would be the ideal place to bring out
Jones’ s best behavior. dearly, the dichotony between Jones’s in-
court behavior and his out-of-court crimnal activity supports the

court’s finding. For these reasons, the trial court properly found
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that the factor was not proven.

179 Jones argued that those who know himwell believe that he
has “solid potential” for rehabilitation. If a defendant has
potential to be rehabilitated, the court may consider the fact
mtigating. See State v. Miurray, 184 Ariz. 9, 40, 906 P.2d 542,
574 (1995). The trial court noted, however, that Dr. Caffrey’s
report indicated that Jones was marked wi th psychopat hol ogy and an
inability tolive in accordance with societal rules. Additionally,
Jones has a history of crimnal behavior. Therefore, the tria

court properly held that the factor had not been proven.

180 The nmajority of Jones’s mtigation nenorandumconcerned his
devotion to his famly and their strong feelings for him Famly
devotion may be a mtigating factor where the famly would suffer
considerably fromthe defendant’s | oss. See State v. Spears, 184
Ariz. 277, 294, 908 P.2d 1062, 1079 (1996). The trial court found
that Jones proved this factor by a preponderance of the evidence.
In light of the defendant’s violent behavior, however, the trial
court properly found that the factor did not provide any mtigation
additional to that already accorded to the circunstance of famly
support.

181 Finally, Jones argued that residual doubt remains. He
asserted that the state’'s reliance on the testinony of David
Nordstrom David Evans, and Lana Irwin, all paid informants who

received something of value for their testinony, should have
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convinced the trial court that residual doubt existed. The trial
court regarded this argunent as nerely an extension of the attack
onthe credibility of these witnesses. The jury of twelve persons,
however, found Jones guilty despite his attacks on the w tnesses’
credibility. Although the trial judge considered the issue, in
light of the totality of evidence presented at trial, the tria
court properly found that the factor had not been proven by a
preponderance of the evidence.
V.
182 For the foregoi ng reasons, we affirmJones’s convicti ons and

hi s sent ences.

Ruth V. MG egor, Justice

CONCURRI NG:

Thomas A. ZIl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanl ey G Fel dman, Justice

Frederick J. Martone, Justice
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