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Honor abl e St ephen M Desens, Judge

REVERSED AND REMANDED

Menor andum Deci si on of the Court of Appeals, D vision Two

VACATED

Hi t chcock, Hicks & Conl ogue Bi sbee
by James L. Conl ogue
Attorneys for Petitioner

M chael E. Farro Sierra Vista
Attorney for Respondent

ZLAKET, Chief Justice.

11 Byron and Corinne Kelly were married in 1984 and di vorced
in 1997. During the marriage, both were enployed by the federal
gover nment . Corinne participated in the Federal Enployees
Retirement System a conponent of which is social security. Byron

was enrolled in the Gvil Service Retirenment System (CSRS), which



does not include social security. In fact, Byron would |ose a
portion of his CSRS benefits if he ever received social security
paynments. See 5 U S.C. 8§ 8349 (1996). Thus, he characterizes a
portion of his retirenment as being “in lieu of” such paynents.

12 Because federal |aw prohibits state courts fromdividing
soci al security, see 42 U.S.C. 8 407 (1991 & Supp. 2000), the trial
judge excluded Corinne’s entitlenent to sane when he assessed the
parties’ comrunity property for distribution. Relying on Luna v.
Luna, 125 Ariz. 120, 608 P.2d 57 (Ariz. C. App. 1979), the court
of appeals affirnmed this approach in a nmenmorandum deci si on hol di ng
that no offsetting award of conmmunity property could be given to
Byron as conpensation for his wife's social security benefits.

13 Byron chal | enges t he property division because all of his
pension was treated as comrunity property, while only Corinne’s
non-soci al security benefits were considered as such. He concedes
that federal |aw prohibits the division of her social security, but
asks this court to consider a portion of his CSRS benefits as
separate property in order to conpensate for the inequity.

DI SCUSSI ON

14 Cenerally, community property is everything acquired
during marriage except by gift, devise, or descent.! See Ariz.

Rev. Stat. 8§ 25-211(1) (2000). Thus, salaries earned by each

1 I'n 1998, the statute was anended to exclude fromconmunity
property that which is “[a]cquired after service of a petition for
dissolution of marriage, |egal separation or annulnment if the
petition results in a decree of dissolution of marriage, |egal
separation or annulnent.” Ariz. Rev. Stat. § 25-211(2).

2



spouse during marriage are conmunity property. Because pensions
are a formof deferred conpensation for services rendered, we have
held that the portion of a retirenent plan earned during marriage
may be divided as community property, even though it is not

received until after dissolution of the relationship. See Van Loan

v. Van Loan, 116 Ariz. 272, 273-74, 569 P.2d 214, 215-16 (1977).

15 Soci al security bears many characteristics of a pension
and would ordinarily be considered community property under state
| aw principles. Federal |aw, however, prohibits such benefits from
being subject to “execution, |evy, attachnent, garnishnent, or
ot her | egal process,” and declares that they are not “transferable
or assignable.” 42 U S. C. 8§ 407(a). This provision has generally
been interpreted to prevent social security from being divided by

state courts at divorce. See, e.d., In re Murriage of Bovyer, 538

N.W2d 293, 295 (lowa 1995); Mhoney v. Mahoney, 681 N E.2d 852,

856 (Mass. 1997); A son v. Ason, 445 NW2d 1, 11 (N.D. 1989). Ww

agree, and view this entitlenment as the separate property of the
partici pating spouse.

16 We are not so constrai ned when consi dering CSRS benefits.
In 1978, Congress anended the Cvil Service Retirenent Act (CSRA)
to allow state courts to treat such paynents as marital or
community property. See Pub. L. No. 95-366, 92 Stat. 600 (1978).
Prior to this anmendnent, the CSRA contained a restriction simlar
to 8 407 of the Social Security Act, prohibiting the assignment,

attachnent, garni shnent, or other encunbrance of benefits. See S



Rep. No. 95-1084, at 2 (1978), reprinted in 1978 U.S.C. C A N. 1379,

1380. The current provision, however, allows an exception for “any
court order or court-approved property settlenent agreenent
incident to any court decree of divorce, annulnent, or |egal

separation.” 5 US C 8 8345(j)(1) (A (1996); see also id. 8

8346(a). The Senate Commttee on Governnental Affairs noted that
t hi s change was bei ng nade because “the retirenent systemfail[ed]
to provide economc protection to the forner spouse of a Federal
enpl oyee.” S. Rep. No. 95-1084, at 2. Thus, while the CSRA does
not mandate that its benefits be treated as conmunity property, it
contains no obstacles to state characterization of the asset in

di ssol ution proceedi ngs. See Cornbleth v. Cornbleth, 580 A 2d 369,

371 (Pa. Super. Ct. 1990).
17 In Arizona, all conmmunity property nust be divided
“equi tably, though not necessarily in kind,” between the parties to
a divorce. Ariz. Rev. Stat. 8§ 25-318(A) (2000). At dissolution
the court may consider “excessive or abnormal expenditures,
destruction, conceal nent or fraudul ent disposition of conmunity .
property.” |d. The statute requires a substantially equa
distribution of community assets in the absence of a conpelling

reason to the contrary. See Hatch v. Hatch, 113 Ariz 130, 133, 547

P.2d 1044, 1047 (1976).

18 In Toth v. Toth, 190 Ariz. 218, 221, 946 P.2d 900, 903

(1997), this court decided that in determ ning whether sufficient

cause exists to justify an unequal division, a trial judge is not



limted by those circunstances specifically listed in the statute.
W stated that “‘[e]quitable’ neans just that--it is a concept of
fai rness dependent upon the facts of particular cases.” Toth, 190
Ariz. at 221, 946 P.2d at 903.

19 Relying on this “concept of fairness,” we agree that
“[t]o the extent individuals with Social Security benefits enjoy an
exenption of that ‘asset’ fromequitable distribution . . . those
i ndividuals participating in the CSRS nust, |ikew se, be so
positioned.” Cornbleth, 580 A 2d at 371. A portion of Corinne’s
salary was paid into the social security system That salary was
community property. The resulting benefits, but for federal |aw,
woul d be divisible as community property in Arizona. Under the
present |egal reginen, however, they will be enjoyed only by her.
110 Vi ewed anot her way, it can be seen that in the absence of
social security contributions, the community could have spent,
saved, or invested those funds as it sawfit. |In each instance the
resulting asset, if any, would have been divisible as comunity
property. But, as matters presently stand, community funds have
been diverted to the separate benefit of one spouse. W believe
this situation conpels an equitable response.

111 Qur hol di ng today does not conflict with Luna. 125 Ari z.
at 123, 608 P.2d at 60. No attenpt to value Corinne’ s expected
social security benefits is called for here. Rat her, a present
val ue, neasured as of the date of dissolution, should be placed on

the social security benefits Byron would have received had he




participated in that systemduring the marriage. This necessarily

Wil require a reconstruction of his wages. The social security
cal cul ation can then be deducted fromthe present value of Byron's
CSRS pension on the date of dissolution. The remainder, if any, is

what may be divided as community property. See Cornbleth, 580 A 2d

at 372. In this manner, pension benefits that are “in lieu of”
soci al security can be set aside as his separate property, just as
the value of Corinne’'s social security benefits are her separate
property.

112 It nmay be suggested that this nmethod will create an
i thal ance whenever there is a disparity between the salaries of
each spouse. But such an inequity is not of our making, nor can it
be worse than the situation that presently exists under the |aw.
| f both Byron and Corinne had participated in social security, they
would be in the sane financial position as that created by our
hol di ng today. The social security portion of each retirenent plan
woul d be set aside as the respective spouse’s separate property,
whet her equal or not, while the remaining benefits earned during
marri age woul d be di vided as community property by the trial court.
Thus, our resolution nerely attenpts to place the parties in the
position they would have been had both participated in social
security.

113 W are aware that other issues may arise as the rule is



applied in future cases, but we need not address those here.? CQur
decision is limted to the present facts.
114 Finally, we are mndful that some courts refuse to

consi der social security in any way at divorce. See, e.q., WIff

v. WIff, 929 P.2d 916, 921 (Nev. 1996); 4 son, 445 N.W2d at 11;

In re Marriage of Swan, 720 P.2d 747, 751 (Or. 1986). These

jurisdictions generally rely on H squierdo v. Hi squierdo, 439 U S.

572, 99 S. C. 802 (1979), which held that benefits under the
Rai | road Retirenment Act coul d not be divided as community property,
nor could an offset of other property be given to the
nonpartici pati ng spouse. The Hi squierdo court relied on an anti -
attachnment clause prohibiting the anticipation of benefits. See
id. at 587-89, 99 S. Ct. at 811-12. Although the anti-attachnment
| anguage in the Social Security Act is simlar to that of the

Railroad Retirenment Act, it is not identical.? In any event,

2 |ssues that have been dealt with in other jurisdictions
i ncl ude whet her a husband who participated in CSRS was entitled to
an exenption of hypothetical social security benefits where the
wife had little or no pension of her own. See McCain v. MJdain
693 A . 2d 1355 (Pa. Super. C. 1997). The Pennsylvania court held
that he was not entitled to such consi derati on because the wi fe was
not on equal financial footing with him See id. at 1359. The
same court had earlier decided that in the situation where both
husband and wife participated in CSRS and neither was entitled to
soci al security benefits, acredit for hypothetical social security
benefits was not proper. See Elhajj v. Elhajj, 605 A 2d 1268, 1271
(Pa. Super. C. 1992).

3 The Railroad Retirenment Act provides that benefits shall
not “be assignable or be subject to any tax or to garnishnment,
attachment, or other legal process under any circunstances
what soever, nor shall the paynent thereof be anticipated.” 45
US C 8§ 231n(a) (1986). The relevant provision in the Social
Security Act states that “[t]he right of any person to any future
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however, we are today neither dividing social security benefits nor

provi ding an offset. Therefore, H squierdo is not violated by our

hol di ng.
DI SPCSI Tl ON
115 W vacat e t he decision of the court of appeal s and renmand

to the superior court for proceedi ngs consistent with this opinion.

THOVAS A. ZLAKET, Chief Justice

CONCURRI NG

CHARLES E. JONES, Vice Chief Justice

STANLEY G FELDVMAN, Justice

FREDERI CK J. MARTONE, Justice

RUTH V. McGREGOR, Justice

paynent wunder this subchapter shall not be transferable or
assignable . . ., and none of the noneys paid or payable

shall be subject to execution, |evy, attachnent, garnishnment, or
other legal process . . . .7 42 U S. C 8§ 407(a)(Supp. 2000).
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