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J ONES, Vice Chief Justice:
Facts and Procedural History

11 Daniel Paul Benitez was charged, inter alia, wth
violating Arizona Revised Statutes Annotated (A.R S.) section 28-
3473(B) (1998)! -- driving a notor vehicle on a |license suspended
for an earlier DU violation. He was tried in Phoenix Gty Court
Wi thout a jury and found guilty of the violation, a class one
m sdenmeanor. Pursuant to rel evant sentencing statutes, the maxi num
sentence avail abl e was six nonths’ incarceration, see AR S. 8§ 13-
707(A) (1) (1989), and a fine of $2500, see A RS. 8§ 13-802(A)
(1989). Additionally, under A RS 8 28-3473(D)(1), wupon
conviction, a driver’s |icense suspension for an “additional |ike
period” was mandatory. Benitez’ actual sentence was 48 hours in
jail, a $1010 fine, and a 90-day suspension of his driver’'s
| icense, tacked on to his initial DU suspension.

12 Beni tez appealed to the Maricopa County Superior Court,
asserting a right to jury trial. The superior court ruled the
offense ineligible for trial by jury and held that even had the
of fense been found eligible, Benitez waived the issue as untinely

rai sed. Benitez then brought a special action in the court of

1 “A person who drives a notor vehicle on a public highway
when the person’s privilege to drive a notor vehicle is restricted,
suspended, revoked, disqualified, canceled or refused for a
violation of § 28-1381 [the DU statute] . . . is guilty of a class
1 m sdeneanor ”



appeal s, again arguing that the offense was jury eligible and that
it had not been waived in city court. The court of appeals
reversed the superior court, ruling the offense jury eligible, and
remanded to the city court for a decision on waiver. The State now
petitions this Court for review of the jury question. W granted
review and have jurisdiction pursuant to article VI, section 5(3)
of the Arizona Constitution, Rule 23 of the Arizona Rules of C vil
Appel l ate Procedure, and A R S. section 12-120. 24.

13 W hold that a trial on the charge of violating section
28-3473(B) (driving on a DU suspended driver’s license) is not
jury eligible. Accordingly, we vacate the court of appeals’
decision, affirmthe decision of the superior court, and reinstate

Benitez’ conviction and sentence in the Phoenix city court.

Applying the Rothweiler/Dolny test for jury eligibility, the
offense is not linked to a crime associated with a common | aw ri ght
tojury trial, is not a crinme evidencing serious noral deficiency,
nor is it one which carries such severe penalties as would conpel

ajurytrial. State ex rel. Dean v. Dolny, 161 Ariz. 297, 778 P.2d

1193 (1989); Rothweiler v. Superior Court, 100 Ariz. 37, 410 P.2d

479 (1966).



Di scussi on
l. The Rot hwei | er/ Dol ny Test
14 The test for jury eligibility in this state requires an
inquiry into the seriousness of the offense. *“Serious” offenses
have been found jury eligible while “petty” offenses have been

found ineligible. See, e.q., Dolny, 161 Ariz. at 299, 778 P.2d at

1195. This dichotony is rooted in the Arizona Constitution

Article 11, sections 23 and 24, guarantee jury rights to all
crim nal defendants, stating respectively, “[t]he right of trial by
jury shall remain inviolate” and “[i]n crimnal prosecutions, the
accused shall have the right . . . to have a speedy public trial by
an inpartial jury . . . .” Ariz. Const. art. Il, 88 23-24. The
constitutional guarantee of trial by jury is not a grant, but a

reservation of a pre-statehood right. See, e.qg., United States

Fidelity & Guar. Co. v. State, 65 Ariz. 212, 217, 177 P.2d 823, 826

(1947); In re Davis, 28 Ariz. 312, 313, 236 P. 715, 716 (1925).

Thus, those offenses linked to jury trial at cormon | aw at the tine
the constitution was adopted are protected by the constitutional
guarantee. It is because petty offenses were not triable to a jury
at common |law that we continue to distinguish between petty and
serious offenses in the determnation of jury eligibility.

15 In pre-Rothweiler jury eligibility cases, we focused

primarily on the common | awright, rather than on the “seriousness”



of the offense. See State v. Cousins, 97 Ariz. 105, 107-08, 397

P.2d 217, 218 (1964); Davis, 28 Ariz. at 313, 236 P. at 716; Bowden
v. Nugent, 26 Ariz. 485, 486-87, 226 P. 549, 549-50 (1924). But in
Rot hwei | er, recogni zi ng that some of f enses, non-exi stent at common
| aw, are nonet hel ess conparabl e in both severity and consequence to
jury eligible crines, we fornulated a three-part test to establish
a nore flexible inquiry into the question of eligibility. 100
Ariz. at 42, 410 P.2d at 483. The test determ nes which of fenses
approxi mate the penalties, the consequences, and the stigmas that
woul d have secured a jury right at common |aw. W have used the
term“petty” to refer to non-eligible crines. The term may cause
confusi on, however, due to the inconsistency between judicial use
of the term and the legislative classification of offenses as
“petty,” “m sdeneanor,” or “felony.” See AR S. 88 13-105 (Supp.
1999), -701 (Supp. 1999), -707, and -803 (1989). Al t hough we
accord deference to legislative designations in determning the

seriousness of an offense, see, e.qg., Dolny, 161 Ariz. at 299-300,

778 P.2d at 1195-96, the courts alone are vested wth
constitutional authority to determne jury eligibility.

16 Thus, we do not attach a jury right to a felony, nerely
because the legislature has classified it as such, but rather,
because, applying our own test, the right attaches to an offense

that is sufficiently serious or woul d have been protected at conmon



law. Simlarly, we do not decline to find jury eligibility for a
m sdeneanor sinply because it has been legislatively classified a
m sdeneanor. Rather, we | ook to the consequences of a conviction
including the penalties and their inpact, as well as the public
condemmation of the act, to determ ne whether any given offense
warrants a constitutionally protected jury right.

17 The three factors fornmulated in Rothweiler to determ ne

jury eligibility are: (a) the relationship of the offense to common
law crinmes; (b) the severity of the potential penalties nade
avail able by statute; and (c) the noral quality of the offense.

See Rothweiler, 100 Ariz. at 47, 410 P.2d at 486.

18 The application of these factors does not follow a set

formula. However, we held in State ex rel. MDougall v. Strohson

that the second factor, the severity of the maxi num potenti al
penal ty authorized by the statute, is the nost significant. 190

Ariz. 120, 124, 945 P.2d 1251, 1255 (1997); see also Bruce V.

State, 126 Ariz. 271, 272-73, 614 P.2d 813, 814-15 (1980). As
such, once that factor is established, the right to trial by jury
i s concl usive.

19 Moreover, if an offense is traceable to jury eligibility
at common |aw, then the jury right is also firmy established even
in the absence of the other two factors. The final factor -- noral

quality -- is nore flexible and thus requires careful analysis in



its application. However, even in the absence of the other
factors, a jury right is present for crinmes involving noral
turpitude or for crines with potential for such grave conseqguences
that they are considered serious in the eyes of society.

7110 Rot hwei |l er and Dol ny adhere to our flexible approach
allowing jury protection of crimes associated with penalties,
stigmas, or consequences which, in relative terns, were the
equi valent of jury eligible crinmes acknow edged prior to adoption
of the state constitution in 1912. Conversely, the state urges us
to adopt the nore rigid federal test making eligibility a function
of legislative, rather than judicial, determnation. In the
federal sector, any offense wth a potential jail term of six
nonths or less is presuned petty, thus ineligible, unless the
def endant can denonstrate additional statutory penalties that, when
conbined wth incarceration, are so severe that they reflect a

| egi sl ative determination that the offense i s serious. See Blanton

v. Gty of North Las Vegas, 489 U. S. 538, 542-43, 109 S. . 1289,

1292-93 (1989). In contrast, we explained recently in Strohson
that Arizona operates with a broader jury eligibility standard,
providing its citizens with greater access to jury trials than the
federal constitution mandates. 190 Ariz. at 121-22, 945 P.2d at
1252-53. For the reasons stated in Strohson, we again reject the

narrow federal test and reaffirm Arizona’s Rothweil er/ Dol ny test.




As a matter of prudence, we wll defer, where appropriate, to
| egi sl ative standards of severity of an offense but reserve the
ultimate determnation of jury eligibility exclusively to the

courts.

1. Applying the Rothweiler Test

111 Jury eligibility focuses on the offense, not the

def endant . See Strohson, 190 Ariz. at 125, 945 P.2d at 1256. On

the record before us, we |l ook to our Rothweil er decision for the

application of the three-part test.

A Rel ati onship to Comon Law O f enses
112 Benitez does not argue that driving on a DU suspended
license is conparable to crinmes triable to a jury at common | aw.
Clearly, the offense has no common | aw antecedent and is therefore
not jury eligible as a common | aw crim nal offense.

B. Severity of Penalty
113 In accordance with Strohson, we assess severity of the
penalty by | ooking to the potential jail tinme and fines set by the
| egi sl ature. 190 Ariz. at 124, 945 P.2d at 1255. Because the
of fense, driving on a suspended driver’s license, is designated a
cl ass one m sdeneanor, we refer to the maxi mumi nprisonnent for a

cl ass one m sdeneanor, six nonths, see AR S. § 13-707, and the



maxi mum fi ne, $2500, see AR S. § 13-802(A).% Whether a defendant
in fact receives the maxi num sentences is immterial; we ook to
potential penalties. As a general rule, the penalties attendant to

m sdeneanor offenses in this state are, of thenselves, not enough

to secure a jury trial. See State ex rel. Baunert v. Superior
Court, 127 Ariz. 152, 155, 618 P.2d 1078, 1081 (1980) (maxi mum si x-
nmont h sentence and $1000 fine in 1980 did not establish severe

penalty for disorderly conduct); Spitz v. Minicipal Court of

Phoeni x, 127 Ariz. 405, 408, 621 P.2d 911, 914 (1980) (Iliquor
I icense suspension for selling liquor to mnor not jury eligible
where the penalty was | ess than six nonths and the maxi numfine was

$300 in 1980); O Neill v. Mangum 103 Ariz. 484, 485, 445 P. 2d 843,

844 (1968) (nmaxi mum penalty of six nonths and $300 fine for drunk
and di sorderly conduct in 1968 insufficient for jury eligibility);

see al so Mungarro v. Riley, 170 Ariz. 589, 590, 826 P.2d 1215, 1216

(App. 1991) (possible six-nonth prison sentence and $2500 fine did
not nmake false reporting to a law officer jury eligible, though
noral turpitude inherent in the offense justified jury trial). On

the record before us, applying our own precedent, the penalties

2 W treat the consequences of the driver’s |icense suspension
under the noral quality factor, not the severity of penalty factor.
We did the sane i n Dol ny, declaring that Rothweiler’s discussion of
the inplications of a driver’s |icense suspension stemrng froma
DUl conviction should be treated as a noral quality factor. Dol ny,
161 Ariz. at 300, 778 P.2d at 1196.

9



i nposed on Benitez are insufficient to warrant trial by jury. The
maxi mum fine and incarceration in a case of this nature sinply do
not rise to that |evel.
C. Moral Quality
114 Moral quality as an element of the test is satisfied
where the of fense either invol ves noral turpitude or causes such an
inpact on the defendant’s life or l|iberty as to constitute
sufficiently grave consequences as a matter of |aw.
1. Moral Tur pitude

115 Acts of “noral turpitude” constitute behavior which is
“depraved and i nherently base,” O Neill, 103 Ariz. at 485, 445 P. 2d
at 844, or actions which “adversely reflect on one's honesty,
integrity, or personal values.” Dolny, 161 Ariz. at 300 n.3, 778
P.2d at 1196 n.3. Crines of noral turpitude are necessarily jury
el igible because the “[d]amage to reputation, hum liation, and | oss
of dignity beyond that associated with all crinmes brings nora
turpitude crines . . . into the real mof serious cases.” 1d. at
300, 778 P.2d at 1196.

116 Such crinmes include i ndecent exposure, see City Court of

Tucson v. Lee, 16 Ariz. App. 449, 494 P.2d 54 (1972), solicitation

of prostitution, see In re Koch, 181 Ariz. 352, 800 P.2d 1137

(1995), perjury, see Harris v. State, 41 Ariz. 311, 17 P.2d 1098

(1933), forgery, see id., fraud, see In re Wnes, 135 Ariz. 203,

10



600 P.2d 454 (1983), and m sappropriation of funds, see In re
Couser, 122 Ariz. 500, 596 P.2d 26 (1979).

117 To recognize a right to jury verdict on such crines is
logically consistent with a noral m sconduct |abel. A jury nust
reflect societal norality. The offense at bar, substantially |ess
serious, does not offend societal norality in the manner of
perjury, prostitution, fraud, or forgery.

118 Benitez nevertheless franes his offense as one of noral
turpi tude, arguing that soneone who “has been convicted of driving
whi | e intoxicated, and while under a suspension for that conduct,
intentionally ignores the | aw and continues to drive” invites noral

condemation. |In support, he cites Frederickson v. Superior Court,

187 Ariz. 273, 928 P.2d 697 (App. 1996). But Frederickson stands

for the proposition that fleeing the scene of an accident is an
of fense of noral turpitude. 1d. at 274, 928 P.2d at 698. Benitez
clains his violation involves at Ileast an equivalent noral
infraction. We think he mscharacterizes Frederickson’s act.
Leavi ng the scene of an accident is a serious offense which pl aces
injured victins in jeopardy of further harmand evi dences an i ntent

to hide and evade the consequences of one’s act. Fr ederi ckson

found noral turpitude, not in the accident, but in the dishonesty
which followed -- his attenpt to conceal identity and flee

prosecution, neither of which is present here. See People v.

11



Bautista, 265 Cal. Rptr. 661, 664-65 (Cal. C. App. 1990); State v.
Horton, 248 S.E. 2d 263, 263-64 (S.C. 1978).

119 Benitez' offense, in one sense, does question his honesty
because he did sonething he was expressly required by law not to
do. But this is true of virtually all crimnal offenses, serious
or mnor. Accordingly, offenses simlar in quality to driving on
a suspended |icense have been found | acki ng noral turpitude. Such

of fenses include reckless driving, see State ex rel. Dean v. Cty

Court of Tucson, 141 Ariz 361, 687 P.2d 369 (App. 1984), selling

liquor to a mnor, see Spitz, 127 Ariz. 405, 621 P.2d 911,

operating without a contractor’s |license, see State v. Mller, 172

Ariz. 294, 836 P.2d 1004 (App. 1992), sinple assault, see &ol dnman

v. Kautz, 111 Ariz. 431, 531 P.2d 1138 (1975), sinple assault

desi gnated as donestic violence, see Strohson, 190 Ariz. at 120,

945 P.2d at 1251, and disorderly conduct, see Baunert, 127 Ariz.

152, 618 P.2d 1078; O Neill, 103 Ariz. 484, 445 P.2d 843. It may
be said that each crine enunerated inplicates the offender’s
personal val ues, but not necessarily his noral deficiencies. Moral
turpitude is inplicated when behavior is norally repugnant to
soci ety. It is not inplicated when the offense nerely invol ves
poor judgnent, lack of self-control, or disrespect for the |aw
involving | ess serious crines.

120 Even though driving on a suspended |icense for DU does

12



not reach the level of noral deficiency required for jury trial,
the court of appeals reasoned that because DU is jury eligible,
other DU -based offenses should also be eligible. But noral
turpitude, inherent in DU, is absent fromthe offense before us.
The noral quality of Benitez’ original drunk-driving conviction
does not extend to a subsequent violation of the |license suspension
penal ty. An offense neets or fails the requirenents of jury

eligibility onits owm, not because of its association wi th anot her

of f ense.
2. Grave Consequences
121 An offense not of noral turpitude may neverthel ess be

jury eligible, as explained in Dolny, depending on the severity of
the consequences to the defendant’s life. Benitez argues that
driving on a DU suspended |icense i nvol ves such grave consequences

that a jury right nust attach. Relying on Rothweiler, he repeats

the contention that if sinple DU is jury eligible, then driving on
a DU suspended |icense which carries the same prison potential and
fine, as well as a potentially longer |icense suspension, nust
certainly be jury eligible. He clainms his potential 1|icense
suspensi on carried a maxi nrumof one year, or, four tines the | ength

of the 90-day suspension possible in Rothweiler.

122 The statute contradicts this argunent. A violation of

the suspended license statute requires a suspension for an

13



“additional like period,” ARS. 8§ 28-3473(D)(1), and thus could
never result in a longer period of suspension. Nonethel ess, though
the license suspension faced by a defendant under section 28-
3473(D)(1) may be the sane length as that faced by Rothweiler
there are clear differences between the factors that make DU jury
eligible and a DU suspended |icense violation ineligible.

123 In Rothweiler, we were concerned not just with the

consequences of the license suspension, but wth the noral
inplications of driving under the influence. Sinply put, driving
sober on a DU suspended |icense does not reach the noral
repugnancy nor deserve the consequences of a conviction for driving
a vehicle while actually under the influence of alcohol.

124 The Suprenme Court of Hawaii reached the sanme concl usion

in State v. WIson, 856 P.2d 1240 (Haw. 1993). Hawai i’ s

distinction between a DU charge and a DU suspended |icense
violation is instructive. Though the jail termand fine avail abl e
in Hawaii for a DU suspended |icense conviction are |less than
t hose avail able under the Arizona statute, the potential I|icense
suspension period is the sane. Confronted with Hawaii precedent

hol ding DU jury eligible, see State v. O Brien, 704 P.2d 883 ( Haw.

1985), the Hawaii Suprene Court determ ned that driving on a DU
suspended license differed from the “grave and therefore

constitutionally serious offense” of drunk driving. WIson, 856

14



P.2d at 1244 (quoting O Brien, 704 P.2d at 887). The court did not
“condone the actions of DU -1icense suspension viol ators who refuse
to abide by their punishnent, [but could not] say that their
continued driving is, in and of itself, as serious and tragic a
probl em as those who drive or continue to drive while under the
i nfluence of intoxicating liquor.” WI1son, 856 P.2d at 1244. The
court applied its OBrien test and held that the offense did not
warrant trial by jury. For the sanme reasons, we reach a simlar
concl usi on.

125 Benitez further argues grave consequences by reason of
the inmpact on his enploynent. He clains the |oss of one’s ability
to drive would inpact enploynent by denying transportation to and
from work. Though an understandabl e argunent, it |eads nowhere
because it renders the reason for the suspension immterial. It
woul d apply to any |icense suspensi on, whether the result of a DU
conviction or of any other vehicul ar offense.

126 This court does not recognize driving as a right.

Instead we view it as a privilege. See State v. Harrison, 164

Ariz. 316, 318, 792 P.2d 779, 781 (App. 1990) (“The loss of a
privilege is not nearly so serious or burdensone as the loss of a
recogni zed right”). W recognize that |icense suspension limts
the job functions of those who nmust drive for a living, but we

cannot base our analysis of jury eligibility on the effects of a

15



convi ction upon a particul ar occupation or field. Jury eligibility
is determ nable on the basis of the offense, not the defendant.
When faced with consequences to the enpl oynent function, the courts
nmust decide whether the effects are sufficiently w despread to
create a grave offense with a jury right. Because we do not view
the potential |oss of the driving privilege as a grave or serious
consequence, we hold today that the inability to get to and from
wor k created by the suspension of one’s |icense does not support a
right to trial by jury.

[11. Waiver

127 Because we concl ude the of fense of driving wwth a |license
suspended under section 28-1381 is not jury eligible, the question

whet her the defendant waived the right is noot.

Concl usi on

128 The right to determne jury eligibility is vested in the
courts of Arizona and continues to be based on the common | aw, the
severity of the legislative penalty, and the noral quality of the
crime in question.

129 Applying this test to the viol ation of section 28-3473(B)
(driving on a license suspended for violation of the DU statute),
we hold that the offense is not |inked to any which woul d have been

jury eligible at comon |law, that penalties available for the

16



of fense do not rise to the | evel of seriousness as would mandate a
jury trial, and that the offense does not inplicate the nora
el enent because it is neither a crine of noral turpitude nor a
crime which may result in grave consequences.

130 The court of appeals’ opinionis vacated, the decision of
the superior court is affirmed, and the conviction and sentence

i nposed by the Phoeni x Miunici pal Court are reinstated.

Charl es E. Jones
Vi ce Chief Justice

CONCURRI NG:

Thomas A. Zl aket, Chief Justice

Stanl ey G Fel dman, Justice
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MARTONE, Justice, concurring in the judgnment, dissenting from
t he opi ni on.

131 | agree that Benitez is not entitled to a jury trial for
this m sdeneanor, but not for the reasons stated by the mgjority.

In State ex rel. MDougall v. Strohson, 190 Ariz. 120, 127, 945

P.2d, 1251, 1258 (1997) (Martone, J. concurring in the judgnent),
| stated at length nmy viewthat the tine had cone for us to abandon

the subjective Rothweiler/Dolny three-part test. | there argued

t hat we shoul d adopt the clear and di stinct approach established in

Blanton v. City of North Las Vegas, 489 U.S. 538, 542, 109 S. C.

1289, 1293 (1989). The federal Blanton test can be rationally
applied. One only looks to penalty and if the termis six nonths
or less, there is no right to jury trial unless there are
additi onal severe statutory penalties.

132 In contrast, the standard articulated in Rothweiler v.

Superior Court, 100 Ariz. 37, 410 P.2d 479 (1966), and expanded by

State ex rel. Dean v. Dolny, 161 Ariz. 297, 778 P.2d 1193 (1989) is

subj ective and inpossible to apply on a consistent basis. The

“moral quality of the act” conponent of the Rothweiler/Dolny test,

whi ch requires judges to predict the noral culpability the public
attaches to an act, guarantees that its application wll have
irrational results. Because the “noral quality of the act” is in
the eye of the beholder, there will be as many diverse results as

there are judges.

18



133 This neans that the defendant, counsel, and the court
wi |l never know for sure at the beginning of trial whether a jury
must be convened. And the inconsistency does not stop there. Each
menber of this court wears a different | ens. Conpare, for exanple,
Rot hweiler, in which this court held that the charge of driving
under the influence entitles oneto ajury trial, with Strohson, in
which this court held that a charge of donestic violence assault
does not entitle one to a jury trial. Wuo is to say that donestic
violence is |l ess norally cul pabl e than driving under the influence?
The people, through their elected representatives, should decide
such questions. That is why we |eave gradations of crimnal
conduct, noral judgnents, and sanctions to the |egislature. Wen

judges assune this role, as the majority does here, see ante, at

123 (“driving sober on a DU suspended |icense does not reach the
noral repugnancy nor deserve the consequences of a conviction for
driving a vehicle while actually under the influence of al cohol”),
the results will always be unpredictable.

134 Today’s decision is a prinme exanple of that. The court
rejects Blanton, and then, after a detailed analysis of the
Rot hwei ler test, wultimately concludes that no jury trial 1is
required. And yet, if you look at the opinion of the court of

appeal s, 194 Ariz. 224, 979 P.2d 1017, applying the sane Rot hweil er

test, you wll see a plausible approach that reaches the exact

19



opposi te concl usi on. Then turn to the dissent in the court of
appeals, 194 Ariz. at 229, 979 P.2d at 1022, to see yet another

approach under Rothweiler. The result is that until there is an

ultimate determ nation by a magjority of this court, one can never
know whether one is entitled to a jury. The patchwork quilt we
create defies reasoned anal ysis.

135 | would, therefore, for the reasons stated at greater
length in ny concurring opinion in Strohson, inter the

Rot hwei l er/ Dol ny three factor test and adopt the Blanton test as

our own. Under that test, Benitez is not entitled to a trial by
jury because the maxi num period of incarceration for his offense
cannot exceed six nonths, and there are no “additional statutory
penalties” that are “so severe” that they clearly reflect a
| egislative determnation that the offense in question is a

‘serious one’'.” Blanton, 489 U S. at 543, 109 S. C. at 1293.

Frederick J. Martone, Justice

CONCURRI NG:

Ruth V. MG egor, Justice

20



21



	J O N E S, Vice Chief Justice:
	Facts and Procedural History
	Discussion
	I. The Rothweiler/Dolny Test

	II. Applying the Rothweiler Test
	A. Relationship to Common Law Offenses
	B. Severity of Penalty
	C. Moral Quality
	1. Moral Turpitude
	2. Grave Consequences


	III. Waiver
	Conclusion
	CONCURRING:

