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FELDMAN, Justice

11 We granted review to determ ne whether a defendant
convi cted of possession of drugs for personal use is ineligible
for mandatory probation under AR S. 8 13-901.01 either because
of a prior non-violent, non-drug-related felony conviction or
because the trial judge believed that the defendant actually
possessed the drugs for sale. W hold that the trial judge erred
i n sentencing the defendant to prison. W thus remand to the tri al

court for further proceedings consistent with this opinion.

FACTS AND PROCEDURAL HI STORY
12 I n 1998, Dani el Al ex Foster was charged with possession
of dangerous drugs, possession of dangerous drugs for sale,
possessi on of drug paraphernalia, and possession of marijuana.
He pleaded gquilty only to possession of dangerous drugs
(met hanphetamine) inviolationof ARS. 8§ 13-3407(A)(1).! Judgnent
was entered on the plea, and Foster was sentenced to three years
inprison. Over objection, the sentencing judge rul ed that Foster
was not eligible for sentencing to probation under 8§ 13-901.01
because he had a prior non-violent, non-drug-related felony

convictionin California for evadi ng police? and because the judge

' AR S. 813-3407(A) (1) reads as foll ows:
A person shall not know ngly:

1. Possess or use a dangerous drug.

2 Foster also had a prior California m sdemeanor conviction
for a drug offense. This affects sentencing but not probation
eligibility. See post at T 9.



bel i eved Foster actually possessed the drugs for sal e even though
he pl eaded guilty to and was convi cted of possession. Follow ng
t he i npositi on of sentence, the judge stayedits executionto allow
appel l ate review of the issue of whether probation was mandatory
under 8 13-901.01. Foster filed a special action in the court of
appeal s, argui ng that the judge abused hi s di scretionin sentencing
Foster to prison. A mpjority of the court declined to accept
jurisdiction. We grantedreviewto determ nethe proper application
of 8§ 13-901. 01, the codification of the measure known as Proposition
200. We have jurisdiction pursuant to Ariz. Const. art. VI, 85(3)
and (4).

DI SCUSSI ON
13 In construing the statute, our “primry purpose is to
effectuate the intent of those who franmed the provision and, in
the case of an [initiative], the intent of the electorate that

adopted it.” Jett v. City of Tucson, 180 Ariz. 115, 119, 882 P.2d

426, 430 (1994). We have recently discussed the history of

Proposition 200 and t he subsequent enactnment of 8§ 13-901.01. See

Calik v. Kongable, = Ariz. ___, 990 P.2d 1055 (1999). Briefly

stated, the purpose was to change Arizona' s drug control policy
by treating drug abuse as a nedical problem best handl ed by
treat ment and education, not by incarceration. See id. at __ |

990 P.2d at 1060; see also Text of Proposed Anmendnent 8§ 2,

Proposition 200, 1996 Ball ot Propositions. This intent was

expressed by requiring a probation sentence for a first or second



convi ction of personal use or possession. § 13-901.01(A) and (F).?3

3 At thetime of Foster’s arrest, § 13-901.01 read as fol | ows:

A Notwi t hstanding any law to the
contrary, any person who is convicted of the
personal possession or use of a controlled
substance as defined in 8 36-2501 is eligible
for probation. The court shall suspend the
i mposition or execution of sentence and pl ace
such person on probation.

B. Any per son who has been convi ct ed of
or indicted for a violent crine as defined in
8 41-1604. 15, subsection Bis not eligiblefor
probati on as provided for in this section but
instead shall be sentenced pursuant to the
ot her provisions of chapter 34 of this title.

C. Personal possession or use of a
control | ed substance pursuant to this section
shall not include possession for sale,

producti on, manufacturing, or transportation
for sale of any controlled substance.

D. | f a personis convicted of personal
possessi on or use of a controll ed substance as
defined in 8 36-2501, as a condition of
pr obati on, t he court shal | require
participationin an appropriate drug treatnent
or education program admnistered by a
gual i fi ed agency or organi zati on t hat provi des
such prograns to persons who abuse controll ed
substances. Each person enrolled in a drug
treatnment or education program shall be
required to pay for participation in the
programto the extent of the person’s financi al
ability.

E. A person who has been placed on
probation under the provisions of this section
and who is determ ned by the court to be in
violation of probation shall have new
conditions of probation established by the
court. The court shall select the additional
conditions it deenms necessary, including
intensifieddrugtreatnment, community service,
i nt ensi ve probation, honme arrest, or any ot her
such sanctions short of incarceration.

F. If a person is convicted a second

time of personal possession or use of a
control |l ed substance as defined in 8 36-2501,
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St andard f el ony sent enci ng provi sions that permt inprisonnent apply
only if the defendant has been convicted at | east three times for
personal possession or use or if the defendant has been convicted

of aviolent crine. § 13-901.01(Q; see also Calik, Ariz. at

__, 990 P.2d at 1058.

A The trial judge is bound by the plea agreenent he approved
and accept ed.

14 The statute at issue declares that “any person who is
convicted of the personal possession or use of a controlled
substance as definedin 8§ 36-2501is eligiblefor probation.” § 13-
901.01(A). There are exceptions toeligibility for probation for
a person convicted of a violent crinme or for a person who has been
convicted three ti mes of personal possessi on or use of acontrolled
substance. § 13-901.01(C) and (G . It is asettledruleinArizona
that “[a] judgnment or sentence nust conformto the of fense for which
an accused has been charged and convicted, or to which he has
entered his plea of guilty. The court cannot render judgnent or
pronounce sentence for another or different offense.” Haney v.

Eyman, 97 Ariz. 289, 291, 399 P.2d 905, 906 (1965). 1In this case,

t he court may i ncl ude addi ti onal conditions of
probation it deenms necessary, including
intensifieddrugtreatnent, community service,
i nt ensi ve probation, home arrest, or any ot her
action within the jurisdiction of the court.

G A person who has been convicted three
times of personal possession or use of a
control |l ed substance as defined in § 36-2501
is not eligible for probation wunder the
provi sions of this section but instead shall
be sentenced pursuant to the ot her provisions
of Chapter 34 of this title.
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Foster was not found guilty of possession of dangerous drugs for

sal e; thus he remnins eligible for sentencing pursuant to § 13-

901. 01.

15 Qur procedural rules also reflect the sanme principle.
“Upon a determ nation of guilt on any charge . . . judgnent
pertaining . . . to that charge shall be pronounced and entered

together with the sentence.” Ariz.RCrimP. 26.2(b) (enphasis
added). Determ nation of guilt may be by “verdict of guilty by
ajury, afinding of guilt by a court following a non-jury trial,
or the acceptance by the court of a plea of guilty or no contest.”
Ariz. R CrimP. 26.1(c) (enphasis added). Thus our court of appeal s
has concl uded that once “the State nade the [pl ea] agreenent with

[ def endant] and the [trial] court accepted and acted upon it, all

parties were bound by it.” Mejia v. lrwin, ___ Ariz. ___, ,

987 P.2d 756, 759 (App. 1999). “IHl aving accepted the plea
agreenent, the trial court may not use the underlying facts to
sentence [defendant] for a crinme for which he has never been
convicted.” Id. at __, 987 P.2d at 758. W believe Mejia was
correctly decided.

16 As the court said,

If the State believed that [defendant] shoul d
not be entitled to mandatory probation, it
shoul d not have offered a plea agreenent to
nmer e possessi on of dangerous drugs. Sinmlarly,
if the trial court thought [defendant’s]
offense too serious to warrant mandatory
probation, it could have rejected the plea
agreenent .

ld. at __ , 987 P.2d at 759. The trial judge “shall either accept

or reject the tendered negotiated plea.” Ariz.RCrim€P. 17.4(d).



Sinmply put, the trial judge may not accept and enter judgnent on
a guilty plea and then substitute his or her personal viewof the
facts to sentence the defendant for a crinme for which he was not

convi ct ed.

B. “Possessi on” under 813-3407(A)(1) qualifies as “persona
possessi on” under 813-901. 01.

17 The state argues that “possess” or “use,” as those phrases
are crimnalized by 8§ 13-3407(A) (1), are or may be different from
and broader than the “personal possession or use” referred to in
8§ 13-901.01. Thus, a conviction for possessi on or use under 8 13-
3407(A) (1) does not necessarily qualify as personal possession or
use requiring a defendant to be sentenced under § 13-901.01. But
nei ther the text nor the history of Proposition 200 supports this
theory. The terns “possession” and “personal possession” are not
separately defined in the crimnal code. See § 13-3401. As
written, Proposition 200 excepted “possession for sal e, producti on,
manuf acturing or transportation for sale of any controlled
substance” fromthe definition of “personal possession or use of
a controll ed substance,” thereby making the |l atter termdi fferent
and separate fromthe fornmer. 8§ 13-901.01(C). Thus, Proposition
200 differentiates non-comercial possession or use from the
commercial or potentially comercial trafficking in controlled
substances. This and the fact that possessi on and use are treated
together in 8 13-3407(A) (1) I ead us to the concl usi on t hat personal
possessi on and use under 8§ 13-901.01 is the sane as possessi on and

use under § 13-3407(A)(1). See also Goddard v. Superior Court,




191 Ariz. 402, 404-05, 956 P.2d 529, 531-32 (App. 1998) (noting
di stinction made by drafters and voters bet ween possessi on for use

and possession for other purposes).

C. Prior felony convictions for crines that are both non-vi ol ent
and non-drug-related do not preclude probation under 8§ 13-
901. 01.

18 In 1994, Foster was convicted in California of evading

police, a felony. Under 8 13-901.01(B), probation is precluded
for any person convicted of a violent crinme. A violent crinme
“includes any crim nal act that results in death or physical injury
or any crimnal use of a deadly weapon or dangerous instrument.”
8§ 13-604.04(B). The state did not brief or argue the issue of
whet her Foster’s conviction for evadi ng police was a vi ol ent cri ne.
Thus, his only prior felony conviction does not renove Foster from
t he mandat ory probation requirenent of 8§ 13-901.01. The court of
appeal s has held that Proposition 200 did not “give courts the
authority to convert prior non-violent, non-drug-related fel ony
convictions into prior personal possession convictions.” Gay V.
lrwin,  Ariz. ___, __, 987 P.2d 759, 763 (App. 1999). W
believe Gray was correctly deci ded.

19 Though t he fel ony convi cti on for evadi ng police does not
render the mandatory sentencing provisions of § 13-901.01
i nappl i cabl e, because of Foster’s prior m sdenmeanor drug convi ction
inCaliforniahe nust be sentenced under 8 13-901. 01(F), whi ch deal s
with those convicted of personal possession or use for a second
time. Such a second conviction for personal possession or use of

a controlled substance still requires probation, but it permts



t he judge to i ncl ude “addi ti onal conditions of probation[he] deens
necessary, including. . . any other actionwithinthe jurisdiction
of the court.” § 13-901.01(F). We have noted that under § 13-
901(F), the general probation statute, the judge nay require jai

incarceration for upto one year as part of “any other actionw thin
the jurisdictionof thecourt.” Calik,  Ariz. at___, 990 P. 2d
at 1058. Thus, on remand the trial judge may consi der Foster’s
prior felony convictionfor evadi ng police when det erm ni ng whet her
and for how long to sentence Foster to jail as a termof his

probation, as long as the tinme of suchincarceration does not exceed

one year. §8 13-702(C)(11). See Gray, ___ Ariz. at ___, 987 P. 2d
at 763.

CONCLUSI ON
110 Proposition 200 requires that any person convicted of

personal possession or use of a controll ed substance be placed on
probation in accordance with its ternms. Conviction of possession
and use under A.R S. 8 13-3401(A) (1) automatically brings onew thin
the statute. Awprior conviction for anon-violent, non-drug-rel ated
crime does not negate the probati on requi renment under this statute,
and a trial judge is bound by the judgnment of conviction. A
def endant nust be sentenced according to the statute applicable
tothe crinme for which the def endant has been convicted. The trial
judge’s opinion regarding the “true” facts is irrelevant in
determ ni ng which sentencing statute applies. Thus, we vacate
Foster’s sentence and remand this case to the trial court for re-

sentenci ng and such further proceedings as are appropriate and



consistent with this opinion.

STANLEY G FELDMAN, Justice
CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

FREDERI CK J. MARTONE, Justice

RUTH V. McGREGOR, Justice
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