SUPREME COURT OF ARI ZONA

En Banc
In Re: ) Suprenme Court
) No. CV-99-0071-PR
ALTON D. )

) Court of Appeals
) No. 1 CA-JV 98-0124

)
) Maricopa County
) No. JV-141568

)
) OPI NI ON
)

Appeal from the Superior Court of Arizona
in Maricopa County
The Honorabl e John J. Tronbino, Commi ssioner

AFFI RVED

Opi ni on of the Court of Appeals
Di vi si on One
193 Ariz. 98, 970 P.2d 452 (App. 1999)

VACATED

Daniel Saint 111
Attorney for Appellee

Ri chard M Rom ey, Maricopa County Attorney
by Patricia A. Nigro, Deputy County Attorney

Phoeni x



Attorneys for Appell ant Phoeni x

Mc GRE GOR Justice

11 W are asked to decide whether a trial judge who
enters a final disposition order placing a juvenile on
probation, after allowi ng a reasonable tine for victins to
present restitution clains, can later “re-open” the
judgnent to consider clains for restitution. For the
follow ng reasons, we hold that clains nade after entry of
the final order are barred.
| .

12 On April 1, 1998, the juvenile, Alton, admtted
tocrimnal trespass in the first degree and agreed to pay
restitution in an anount not to exceed $3,000. At his My
8th disposition hearing, the court placed Aton on
probation and ordered that the restitution issue would
remai n open until June 10, 1998. It further ordered the

county attorney and probation officer to notify the



victins that if they did not submt a restitution request
by that date, the restitution order would be deened
cl osed.?

13 The state appealed, arguing that requiring a
victimto file a claimwithin even a reasonabl e deadline
conflicts with the wvictims right to receive fair
restitution. The court of appeals affirnmed in part,
hol di ng superior courts nmay inpose a reasonabl e deadline
for submtting restitution clains. The court, however,
also held that if a juvenile agrees to pay a specific
restitution anount and the court places hi mon probation,
the state can seek to nodify the restitution order at any
time during the probationary period to add additional
restitution clains that fall within the agreed anount.

14 The court’s latter hol ding brought its decision
into direct conflict with Inre Frank H, 193 Ariz. 433,

973 P.2d 1194 (App. 1998), review denied (1999). I N

! No one contends that the state failed to conply with
its obligation to provide pronpt and adequate notice to the
victinms. See ARiz. Rev. StaT. AWNN. (AR S.) 88 8-386, 8-390 to -
397, 8-403 (West 1999).



Frank, another panel of the court of appeals held that a
victimwho failed to submt a verified statenment within
the reasonable tine imt set by the court |ost any right
to recover restitution. |d. at 437, 973 P.2d at 1198.°2
15 W granted reviewto reconcile this conflict. W
exercise jurisdiction pursuant to Arizona Constitution,
article VI, section 5.3 and Rule 28 of the Arizona Rules
of Procedure for the Juvenile Court.
.

16 Alton and Frank held, and we agree, that a trial
court may inpose a reasonable deadline wthin which
restitution clains nust be filed. The issue that remains
involves the effect of a victinis failure to file a

verified claim by the deadline. The state argues that

2 Addi ti onal panels of the court of appeals have
considered this issue. InlInre Joe S., Jr. and Gerrit G, 193
Ariz. 559, 975 P.2d 149 (App. 1999), another panel of the court
of appeals rejected Alton and uphel d Frank, hol ding that courts
may cl ose restitution after giving victins a reasonabl e deadl i ne
by which to present evidence of their danages. |In contrast, the
court inlInre Devon G, 293 Ariz. Adv. Rep. 21, __ Ariz.___,
990 P.2d 663 (App. 1999), adopted the reasoning presented in
Alton and held that courts can nodify a restitution order even
after the reasonabl e deadline for purposes of conpensating the
victims.



because victins possess a right to recover restitution,
the court mnust provide them a nmeans to submt their
clains, even after the deadline passes and the court
enters its final order. |In contrast, Alton argues that
the trial court nust enter a tinely, final order so that
a juvenile can appeal the disposition, and that an open-
ended restitution order can unfairly penalize a juvenile
for a victims failure to conply with a reasonable
deadl i ne.

17 As the court of appeals observed, resolving this
di sagr eenent requires consideration of potentially
conflicting interests. On the one hand, the juvenile is
entitled toreceive atinely, final disposition. See AR Z
R Ju. Cr. 6.1 (West Supp. 1999).3 On the other hand,
victine are entitled to seek conpensation for their
| osses, and juveniles, like adult crimnal defendants, nmay

be ordered to pay restitution as part of their probation.

3 Victinse also have an interest in whether the court

reaches a final, speedy adjudication. See A R S. 8§ 8-414 (West
1999) .



See ARilz. Rev. StaT. AWN. (A RS) 8 8-341.G 1 (Wst Supp.
1999). «Qur decision nust give effect to and bal ance t hese
I nterests.
A

18 Both the legislature and the courts have
enphasi zed the inportance of reaching a pronpt final
di sposition in juvenile actions. Time periods for taking
an appeal are short,* and juvenil e appeal s nust be given
“precedence over all other actions except extraordinary
wits or special actions.” A RS. 8§ 8-236.C (Supp. 1999).
As the court of appeals stated in Frank, reaching a speedy
di sposition “is essential to achieving one of the primary
goals of the juvenile justice system protection of the
child through treatnent and rehabilitation.” Frank, 193
Ariz. at 436, 973 P.2d at 1197. | ndeed, statutes and

court rules recogni ze the inportance to both juveniles and

4 An aggrieved party nust file a notice of appeal within
fifteen days after the final order is filed with the clerk of
the court, and notice of a cross-appeal within ten days after
the notice of appeal. See ARIz. R Juv. Cr. 25 (West Supp.
1999).



victinms of reaching a speedy disposition. See AR S. § 8-
414: ARz. R Ju. Cr. 6.1. Until a final order is entered,
however, an aggrieved party cannot take an appeal. See In
re Maricopa County Juvenile Action No. J-74222, 20 Ariz.
App. 570, 571, 514 P.2d 741, 742 (App. 1973).

19 In cases involving restitution, the restitution
order constitutes the final order for appeal purposes. See
Inre Eric L., 189 Ariz. 482, 484, 943 P.2d 842, 844 (App.
1997); see also A RS 8§ 8-382.11 (West 1999) (“*Fi nal
di sposition’ means . . . inposition of a disposition after
an adjudication for a delinquent offense.”). Before the
court can inpose an order of restitution, a victim nust
present evidence to establish that the victimis |oss
relates directly to the juvenile’'s offense, see In re
Maricopa County Juvenile Action No. JV-128676, 177 Ariz.
352, 356, 868 P.2d 365, 369 (App. 1994), and to provide a
basis for setting an anmount that is not specul ative. See
In re Maricopa County Juvenile Action No. J-96304, 147

Ariz. 153, 155, 708 P.2d 1344, 1346 (App. 1985).



Moreover, a court accepting a guilty plea froma juvenile
must informthe juvenile of the restitution anount that
may be inposed. See In re Maricopa County Juvenile Action
No. JV-110720, 156 Ariz. 430, 432, 752 P.2d 519, 521 (App.
1988). Therefore, until the court can determne the
amount due as restitution through evidence submtted by a
victim it cannot enter its final order.

7110 If a judge cannot set a deadline for filing
clains, the juvenile's right to a speedy appeal can be
rendered meani ngl ess. Requiring victins to file their
clainms for restitution within a reasonabl e deadline, after
whi ch the order of disposition becones final and subject
to appeal, thus directly furthers the significant interest
in reaching a pronpt, final resolution of juvenile
actions.

B.

111 The state contends, however, that even after entry

of its final order, the trial court should be permtted to

consi der additional restitution clains, either by “re-



opening” the judgnent or, in those cases involving
probation, by nodifying the terns of probation. Under
that view, the trial court’s disposition order is “final”
for purposes of appeal, but not for purposes of
determning restitution. W reject that approach for
several reasons.

112 First, the statutes governing victins’ rights in
juvenile cases, A RS 88 8-381 to -419 (West 1999 & Supp.
1999),° clearly intend that victins submt clains for
restitution prior to entry of the final disposition order.®
By statute, victins have the right to attend and be heard

at all proceedings the juvenile is entitled to attend.

5 The | egi sl ature enacted these statutes pursuant to the
authority granted by the victinms’ rights provisions of the
Ari zona Constitution, which authorize the | egislature to extend
the rights granted victims to those involved in juvenile

proceedings. ARz ConsT. art. I, §8 2.1(D).

6 The cases relied upon by the state to support its
argunment that the trial court retains jurisdiction to consider
restitution clains filed after final judgnent all involve adult

crimnal actions. See, e.g., State v. Contreras, 180 Ariz. 450,
885 P.2d 138 (App. 1994). The statutes governing restitution
requests in crimnal actions vary from those governing such
requests in juvenile actions. Conpare A.R.'S. 8 13-603 wth
AR S. 8 8-241. G ven the unique nature and policies underlying
the juvenile system we |ook to the statutes governing juvenile
pr oceedi ngs.



See ARS 8§ 8-400. Inportantly, however, the statutes
di stingui sh between those hearings at which victins can
present evidence, as IS necessary to establish a
restitution claim and those hearings at which their role
Is nore limted. Section 8-391 defines a victinis right
“to be present and be heard at any predisposition or
di sposition proceeding pursuant to 8 8-405." Section 8-
405, in turn, provides that a victim “nmay present
evi dence, information and opinions that concern . . . the
need for restitution at any predi sposition or disposition
proceedi ng.” (Enphasis added.) 1In contrast, the statute
governing hearings to nodify probation, while providing
victins the right to be present and heard, gives no
authority to victins to present evidence. See A RS. § 8-
406. W find it significant that the legislature drew
this distinction. The statutory language is clear:
victins can present evidence related to restitution clains
at predisposition or disposition hearings, before the

judge enters the final order, but not at hearings set to

10



consi der nodi fying the terns of probation.

113 The state next argues that the trial court can
consider restitution clains submtted after the final
order Dbecones effective because the court retains
jurisdiction to nodify the terns of probation. See AR S.
88 8-341, 8-344, and 8-345 (West Supp. 1999). The court
I ndeed does retain authority to nodify terns of probation,
but only for the purpose of “nodifying the nmanner in which
restitution paynents ordered . . . are nade.” A RS 8§ 8-
344 (enphasis added). The statute provides no support for
the argunent that the court can entertain new clains
submtted after it inposes the terns of probation and
enters its final order.

114 Permtting the court to consider additional
restitution clains after entry of final judgnment not only
contravenes statutory |anguage, but also creates
potentially harnful results. First, because a restitution
order constitutes the final order for juvenile appeal

pur poses, a new order of restitution would create a new

11



basis for appeal. As a practical natter, each tine a
victim canme forward wth an additional claim for
restitution, the juvenile would have to return to the
courtroomand, if appropriate, take another appeal. That
procedure would vitiate the goal of a speedy appeal.

115 Second, permtting a victimto present a new claim
for restitution could inequitably extend a juvenile's
probation term Under the terms of A RS 8 8-341.B, a
juvenile’'s term of probation is [imted to a maxi num of
one year unless, anobng other exceptions, restitution
ordered has not been nade. Alton argues that this
provi sion, though designed to limt juvenile probation to
one year, could be used to extend the probation period

i ndefinitely. As the court pointed out in Frank, “a
dilatory victimcould potentially block a juvenile from
appeal i ng his delinquency adjudication until just before
the juvenile court loses jurisdiction on the juvenile’'s

eighteenth birthday,” which would “arbitrarily nullify

many juveniles’ statutory rights to appeal.” 193 Ariz. at

12



436, 973 P.2d at 1197. If a victim can present new
restitution <clains near the end of a juvenile's
probationary period, the juvenile may find his probation
ext ended even though he has fully conplied with the terns
| nposed.

116 Finally, nodifying the restitution order under the
rationale in Alton also creates two different standards
for juvenile treatnent. See In re Joe S., Jr., 193 Ari z.
559, 561, 975 P.2d 149, 151 (App. 1999). The first,
outlined in Frank, applies to juveniles who are not
adj udicated wunder a plea agreenent wth a capped
restitution anount or who are conmtted to the Arizona
Departnment of Juvenile Corrections. For those juveniles,
the final restitution order acts as the final order for
al | purposes. In contrast, under the Al ton approach,
juveniles who enter a plea agreenent with a capped
restitution anmount face additional restitution clains and
heari ngs throughout their probationary period. Alton's

only rationale for this dichotony is the fact that victins

13



should be afforded every opportunity to receive
conpensation for their damages. The disparate treatnent
created, however, affects not only the juveniles but al so
their victins. Mctins who suffer danages at the hand of
a juvenile who falls in the first classification nust
comply with the reasonabl e deadline set by the court, or
forfeit their damages. In contrast, victins suffering
injury from juveniles who admt responsibility under a
pl ea agreenent with a capped restitution anount will have
an extended opportunity to establish their clains for
restitution. No rational e supports distinguishing between
t hose groups of victins. Therefore, to prevent disparate
treatnent of either juveniles or victins, we conclude the
trial court can set a reasonable deadline in all juvenile
del i nquency acti ons.
C

117 Underlying the state’s argunents is the prem se
t hat, because victins are entitled to recover restitution,

no restrictions can be placed upon the assertion of that

14



right. But requiring the tinely assertion of a right to
avoi d waiver is nothing new The right to bring an action
to recover damages for injuries, although protected by the
constitution, see ARiz. ConsT. art. XM, 8 6, is subject
to tinme restraints inposed by the statute of limtations.
See AR S 8§ 12-542 (West Supp. 1999). Nuner ous ot her
exanpl es exenplify the effect of a person’s failure to
tinely assert a right. For instance, “while the
| egislature cannot take away the right of [a tax]
exenption, it may, and has, established a reasonable
procedure for the . . . waiver of the right.” State v.
Allred, 67 Ariz. 320, 329, 195 P.2d 163, 170 (1948). The
rights of crimnal defendants are simlarly subject to
wai ver if they are not tinely asserted. See, e.g., State
v. Prince, 142 Ariz. 256, 258, 689 P.2d 515, 517 (1984)
(holding a crimnal defendant may know ngly waive the
right to be tried by a twelve-nenber jury); State V.
Butrick, 113 Ariz. 563, 565, 558 P.2d 908, 910 (1976)

(holding that although the “right to a jury trial is a

15



fundanental right secured . . . by the . . . Constitution
[i]t is a right that may be waived’); State v.
Adair, 106 Ariz. 58, 60, 470 P.2d 671, 673 (1970) (“The
right to a speedy trial may, however, |like other
constitutionally protected rights, be waived.”).
118 The statutes that afford and protect victins’
rights also enphasize the need for tinely action by
victinse and the danger of waiver if rights are not
asserted. For instance, A RS. 8§ 8-386.A requires that
victinse who wish to exercise their predisposition rights
must contact the detention screening section of the
juvenil e probation departnent “imedi ately.” Likew se a
victims failure to notify | aw enforcenent agencies of a
current telephone nunber and address results in the
victims request for notification of pending hearings
bei ng w t hdrawn. See ARS § 8-398. Those statutes
recogni ze and reinforce the inportance of victins’ pronpt
assertions of the rights granted them and we, in turn,

apply that rationale here.

16



D.

119 W conclude that the trial court’s decision to set
a reasonable deadline for the wvictine to submt
restitution clains properly balanced the interests of
reachi ng a speedy, final adjudication of juvenile matters
and permtting victins to recover restitution. W note
that the state has not clained that any victi mwas unabl e
to conmply with the deadline inposed by the court, and we
repeat the caution expressed in Frank that any deadline
nmust be reasonabl e under the circunstances of the specific
case. The state should call attention to any factors that
mght require the court to allow additional tine for a
victimto present a claimfor restitution. W hold that
when, in light of the circunstances of a particul ar case,
the court sets a reasonabl e deadline by which victins nust
present their restitution clains and supporting evi dence,
any victimwho fails to conply is barred fromrecovery.

120 For the foregoi ng reasons, we vacate the opinion

17



of the court of appeals, and affirm the trial court’s

j udgnent .

Ruth V. MG egor, Justice

CONCURRI NG

Thonas A. Zl aket, Chief Justice

Charl es E. Jones, Vice Chief Justice

Frederick J. Martone, Justice

Philip G Espinosa, Judge

Justice Stanley G Fel dnman, recused hinsel f; pursuant
to ArRiz. ConsTt. Art. VI, § 3, the Honorable Philip G
Espi nosa, Judge of the Court of Appeals, D vision Two,
was designated to sit in his stead.
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