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Mc GRE GOR, Justice

l.

11 Thi s case requi res that we agai n consi der the bases for
severing parental rights and the test to apply to detern ne
whet her a sufficient basis exists. |In January 1997, the Arizona
Departnment of Econom c Security (the ADES) filed a severance
action on behalf of Zachariah J. The superior court term nated
the father’s rights based on three grounds: (1) length of the
father’s fel ony sentence, (2) unfit parent, see Arizona Revised
Statute Annotated (A.R. S.) 8 8-533.B.4 (West 1999), and (3)
abandonnent, see AR S. 88 8-531.1 & 8-533.B.1 (West 1999). The
court of appeals reversed.

12 We granted the petition for review filed by the ADES
to resolve recurring issues in this critical area of famly | aw
We have jurisdiction pursuant to the Arizona Constitution,
article VI, section 5.3, A RS section 12-120.24 (West 1992),
and Rul es of Procedure of Juvenile Court 28(a) (West Supp.
1999). We now vacate the opinion of the court of appeals and
affirmin part and reverse in part the judgnment of the superior

court.



.
13 The child, Zachariah, was born on Decenber 25, 1995.

The ADES t ook custody of Zachariah the day after his birth
because he had been exposed to anphetam nes by his nother.

His father, Mchael J., was absent because one nonth earlier
he had been sentenced to a 3.5 year prison termfor aggravated
assault and m sconduct involving a weapon.

14 I n January 1996, the ADES served M chael, in prison,
with a dependency petition. M chael did not answer and did
not participate in the January 23, 1996 dependency hearing, at
whi ch Zachari ah was decl ared dependent. On January 30, the
ADES sent M chael a letter notifying himthat Zachariah was in
its custody. On February 23, Mchael wote the foll ow ng
letter to the ADES:

| amwiting this to you in regards to nmy son
Zachari ah.

| have been told | needed to contact you & | et
you know what ny plans are in regards to him First
let me say | would very nuch like to see him Also
let me say that | amhis father & he is ny son and |
pl an on being his father & raising himwhen | get
out. In fact I would like, and plan on, nyself, ny
wi fe Leah, and all of our children being a nornal
functioning famly upon nmy release. Until ny
release | would like to at | east be able to have
visits with him

If there is anything else I can do pl ease
contact ne.



15 I n March 1996, the ADES responded to M chael’s

request to I et himknow what el se he could do as foll ows:

Your letter was received requesting a visit with
Zachariah . . . . You have not been in contact with
the court and in your best interest you need to
wite to the court and request an Attorney who can
help with possible visitation. The address of the
court is Superior Court of Arizona, Juvenile
Di vi si on, 3215 W Durango, Phoenix, AZ 85009.

Request an Attorney in witing.
This case has been set for severance whi ch neans

that a court hearing will be set to sever al
parental rights due to the fact that you are in
prison and unable to parent and Leah will have a

severance hearing due to other reasons. Zachariah
has already been found a Ward of the State in
regards to you because you did not contact the court
after you were served. |In order to protect any of
your rights, you need to wite the Juvenile Court.!?

16 Despite the advice given by the ADES, M chael
neither wote to the superior court nor contacted the ADES
again for nore than a year. During that time, he never

i nqui red about Zachariah’s welfare, requested services, or
provi ded any financial support for Zachariah. He did not ask

for an attorney or visitation.

1 The court of appeals characterized this exchange of
letters as M chael s request for visitation and an ADES response
that “denied [the request] w thout explanation.” M chael J. v.

Arizona Dep’'t of Econ. Sec., 194 Ariz. 231, 235, 979 P.2d 1024,

1028 (App. 1999). We understand the ADES letter as a forthright
expl anation of the steps M chael should take to preserve his
parental rights.
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17 I n January 1997, the ADES filed a petition to

term nate M chael’s parental rights. That filing pronpted a
response from M chael’s | awer, who wote to the ADES in Apri
1997. By the tine of the severance hearing in Decenmber 1997,
approxi mately one year remai ned on Mchael’s sentence. At the
hearing, Mchael testified that he had not used drugs in the
past three years, that he had taken parenting and anger
managenent cl asses in prison, that he wanted to parent
Zachari ah when he was rel eased, and that his nother would help
care for the child.

18 An ADES case nmnager testified that M chael had
never seen Zachariah, witten himany letters, or sent him any
gifts. During the one and one-half years prior to the
hearing, then two-year-old Zachariah had been living with his
not her’ s cousin, who |oved him had bonded with him and had
taken steps to becone certified to adopt him The case
manager testified that severance was in Zachariah's best

i nterests because he was wel | -adj usted and happy in his

pl acement, permanency is inportant for children, and the
cousin with whom he lived |loved himand could provide hima
decent future.

19 Judge Hertzberg found three grounds for severance by

cl ear and convincing evidence: (1) the length of Mchael’s
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sentence woul d deprive Zachariah of a normal honme life for a
period of years, (2) Mchael was an unfit parent due to the
nature of his crines, and (3) M chael had abandoned Zachari ah
because he had failed to maintain a normal parental

rel ati onship.

110 The court of appeals reversed on all three grounds,
hol di ng that the superior court erred because its “findings
wer e not supported by clear and convincing evidence.” M chael
J. v. Arizona Dep’'t of Econ. Sec., 194 Ariz. 231, 232, 979

P.2d 1024, 1025 (App. 1999).

111 Severance of parental rights necessarily involves the
consi deration of fundamental, often conpeting, interests of
parent and chil d. “This court and the United States Suprene

Court have long recognized that the right to the control and
custody of one’'s children is a fundamental one.” 1In re Maricopa
County Juvenile Action No. JS-500274, 167 Ariz. 1, 4, 804 P.2d
730, 733 (1990) (Action No. JS-500274). “[T] his fundanent al
ri ght ‘does not evaporate sinply because’ the natural parents
‘“have not been nodel parents or have |ost tenporary custody of
their child to the state.’” Id. (quoting Santosky v. Kramer

455 U.S. 745, 753, 102 S. Ct. 1388, 1394-95 (1982)).



112 The right of a parent to custody of his child, however,
is not absolute. The State can term nate parental rights under
specified ci rcunst ances and procedures. In Arizona,
“[t]erm nation of parental rights is governed solely by A R S.
8§ 8-533.” In re Pima County Juvenile Severance Action No. S-
114487, 179 Ariz. 86, 95, 876 P.2d 1121, 1130 (1994) (Action No.
S-114487). To justify termnation of the parent-child
relationship, the trial court nust find, by clear and convincing
evi dence, at |east one of the statutory grounds set out in
section 8-533, and also that term nation is in the best interest

of the child. See AR S. § 8-533.B.

113 The superior court found three statutory grounds for
severing Mchael’s parental interest and also found that
severance would be in Zachariah’s best interest. M chael has

never chall enged the superior court’s best interest finding. W

t herefore accept that finding and do not address it further.

A.
114 The court of appeals held that the superior court
clearly erred in finding that M chael had abandoned Zachari ah
under A.R S. section 8-533.B.1. W disagree.

115 The standard for determ ning whether a parent has

abandoned his child has been the subject of sone confusion

v



“Until 1982, the termnation statute contained its own
definition of abandonment. \When that was del eted, our courts
seemingly set off on their own, generally ignoring the
definition in 8 8-546,” which has now been renunbered to 8-531.
Action No. S-114487, 179 Ariz. at 95 n.11, 876 P.2d at 1130
n.11. Two comon | aw tests devel oped to define what constitutes
abandonnent: the settled purpose doctrine and the conscious
di sregard test.?

116 We took the first step toward elimnating confusion in
this area in Action No. S-114487, in which we term nated an

unwed father’s parental rights because he had abandoned his
chil d. We rejected both common law tests in favor of the
statutory definition of abandonnent because “adhering to settled

pur pose or conscious disregard concepts in these cases in which

2 The settl ed purpose doctrine focuses on parental intent

and has been defined as “clear and convincing evidence of
intentional conduct on the part of a parent that evinces a
settled purpose to forego all parental duties and relinquish al
parental clains to the child.” In re Maricopa County Juvenile
Action No. JS-500274, 167 Ariz. 1, 4, 804 P.2d 730, 733 (1990).
The consci ous disregard test |ooks at “conduct on the part of
the parent which inplies a conscious disregard of the
obligations owed by a parent to his child, leading to the
destruction of the parent-child relationship.” In re Pim
County Juvenile Action No. S-1182, 136 Ariz. 432, 433, 666 P.2d
532, 533 (App. 1983). For a further expl anation of the two
tests and their application, see In re Pima County Juvenile
Severance Action No. S-114487, 179 Ariz. 86, 95-97, 876 P.2d
1121, 1130-32 (1994).



no such relationship exists defeats the essential goal: pronpt
finality that protects the child' s interests.” 1d. at 97, 876
P.2d at 1132. We noted that pronpt finality is paranount
because “[o]therw se a young child | angui shes in
| i mo—surrendered by the nother, unclainmed by the father, and

bonding with others—+rom which the |aw cannot extricate the

child wi thout |engthy proceedi ngs conpoundi ng the harm” Id.
117 The statute that applied in Action No. S-114487, A R S.
8§ 8-546.A. 1, defined abandonnent “as the ‘failure . . . to

provi de reasonabl e support and to maintain regul ar contact

, including . . . normal supervision, when such failure is
acconpani ed by an intention on the part of the parent to permt
such condition to continue for an indefinite period in the
future.’” ld. at 96, 876 P.2d at 1131 (enphasis added). I n
1994, the legislature deleted the intent |anguage from the
statute. “Abandonnent” now neans

the failure of a parent to provide reasonabl e support
and to mmintain regular contact with the child,
i ncludi ng providing normal supervision. Abandonment
includes a judicial finding that a parent has made
only mnimal efforts to support and conmunicate with
the child. Failure to maintain a normal parental
relationship with the child wi thout just cause for a
period of six nmonths constitutes prim facie evidence
of abandonnment.

AR 'S. § 8-531.1.



118 Under the revised statute, abandonnent is neasured not
by a parent’s subjective intent, but by the parent’s conduct:
the statute asks whether a parent has provided reasonable
support, maintained regular contact, nade nore than m ni mal
efforts to support and communicate wth the child, and
mai nt ai ned a normal parental relationship. Referring to this
amended statute in Action No. S-114487, we expressly noted that
our decision to consider a parent’s conduct rather than his
subj ective intent fully accorded with the | egi sl ature’ s deci sion

to delete the intent |anguage in the definition of abandonment

in favor of a focus on conduct. Id. at 97 n.14, 876 P.2d at
1132 n. 14.
119 We now expressly consider the question left open in

Action No. S-114487, that is, whether the statutory test for
abandonnent applies to severance actions involving married, as
wel |l as unnmarried, parents. W discern no reason for refusing
to apply the statutory test. The same factors that we
considered in Action No. S-114487 in the context of an unwed
father apply when a court considers whether the rights of a
child s married parents should be tern nated. The statutory
directive that the court consider the best interests of the
child enphasizes the need for a “pronpt determ nation of where

and by whomthe child is to be raised and nurtured,” id. at 97,
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876 P.2d at 1132, a need that does not change for the child

regardl ess of the marital status of the parents. Moreover, the
statute clearly does not distinguish between married and
unmarried parents. We therefore hold that the definition of
abandonnment set out in section 8-531.1 applies to actions
brought to sever the rights of married, as well as unmarri ed,
parents pursuant to AR S. section 8-533.
B.

120 Wth this framework before us, we turn to whether
reasonabl e evi dence supports the superior court’s finding that
M chael abandoned Zachari ah. “What constitutes reasonable
support, regular contact, and normal supervision varies from
case to case.” Action No. S-114487, 179 Ariz. at 96, 876 P.2d
at 1131. “Therefore, questions of abandonment . . . are
gquestions of fact for resolution by the trial court.” Action
No. JS-500274, 167 Ariz. at 4, 804 P.2d at 733. Moreover, “[w]e
view the facts in a light nost favorable to affirmng the trial
court’s findings.” In re Maricopa County Juvenile Action No.
JS-8490, 179 Ariz. 102, 106, 876 P.2d 1137, 1141 (1994).

121 The court of appeals held that abandonnment was an
i nproper ground for term nation because M chael was
i ncarcerated, and therefore, his conduct nust be viewed in that
context. See Mchael J., 194 Ariz. at 235, 979 P.2d at 1028.
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W agree that Mchael’s incarceration affects the court’s
consideration of whether he abandoned his son. Hi s
i ncarceration alone, however, does not justify a failure to make
nore than mnimal efforts to support and communi cate with his
child.

122 | npri sonment, per se, neither “provide[s] a |egal
defense to a clai mof abandonnment” nor alone justifies severance
on the grounds of abandonnent. In re Pima County Juvenile
Action No. S-624, 126 Ariz. 488, 490, 616 P.2d 948, 950 (App.
1980). Rat her, incarceration is “nerely one factor to be
considered in evaluating the father’s ability to perform[his]
parental obligations.” Id. As we previously have held, when
“circunstances prevent the . . . father from exercising
traditional methods of bonding with his child, he nust act
persistently to establish the relationship however possible and
must vigorously assert his legal rights to the extent
necessary.” Action No. S-114487, 179 Ariz. at 97, 876 P.2d at

1132. The nessage to a parent remains that which we set out in

Action No. S-114487: “do sonething, because conduct speaks
| ouder than words or subjective intent.” 1d.
123 The evidence here anply supports the superior court’s

finding that M chael abandoned Zachariah. Zachariah was born
Decenber 25, 1995. In January 1996, the ADES served M chael

12



with a dependency petition. He did not respond and thereby
failed to assert his legal rights. Had he done so and requested
a hearing, he would have been advi sed at the dependency hearing
of his right to counsel, including appointed counsel if he were
i ndi gent. See AR S. 8§ 8-824.D.1 (West Supp. 1999). I n
February 1996, after being informed that Zachariah had been
adj udi cated dependent, M chael wote to the ADES stating he
would like to have visits with Zachari ah. Al t hough the ADES
responded by telling himhowto protect his status as a parent,
M chael made no effort to protect his legal rights by taking any
of the steps outlined by the ADES. I nstead, nore than a year
passed before the ADES received a letter fromM chael’s attorney
regardi ng Zachari ah. Although the record is unclear as to what
M chael knew about his son’s placenment, he asserts that he
di scovered Zachari ah’s whereabouts on his own during his son’'s
first year.

124 In early 1996, therefore, Mchael knew his wfe's
parental rights were subject to term nation and that he was
unabl e to parent Zachari ah because he was in prison, yet he nade
no inquiries about Zachari ah. He ignored the dependency
proceedi ngs. He took none of the actions even an incarcerated
parent can take to establish sone bond or connection with a

chil d. He sent no cards, no gifts, no letters; he made no

13



t el ephone calls to hear his son’s voice or to allow his son to
hear his father; he neither requested pictures of Zachariah nor
provided his own pictures for his son to see. He made no
attenpt to | earn whether Zachariah was thriving or |angui shing.
He provided no support, however mnimal it mght have been.
What ever his subjective intent as to acting as a parent, his
conduct speaks volunes. Under the objective neasure established
by statute, M chael abandoned Zachari ah.

125 M chael argues, however, that the ADES “bootstrapped”
an abandonnment finding upon him by hiding his son and denying
himvisitation. No evidence in the record shows any such action
on the part of the ADES. Rat her, the ADES instructed M chael
about how to obtain appointed counsel and possibly establish
visits with Zachariah. M chael chose not to act on that advice.
The ADES owed no duty to Mchael to ensure that his parental
rights were not severed. The burden to act as a parent rests
with the parent, who should assert his legal rights at the first
and every opportunity. See Action No. S-114487, 179 Ariz. at
98, 876 P.2d at 1133. “While the state may not unduly interfere
with” a parent’s opportunity to develop a relationship with his
or her child, “it need not protect the nere biological |ink that
exists if the [parent] fails to step forward.” |d. at 94, 876

P.2d at 1129.
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126 The superior court had sufficient basis to concl ude,

by clear and convincing evidence, that M chael abandoned his
son.
I V.

127 Because we affirm the trial court’s order granting
severance on the basis of abandonment, we need not consider
whet her the trial court’s findings justified severance on the
ot her grounds announced by the court. To afford guidance for
future actions, however, we coment briefly on the other grounds

relied upon by the trial court.

A.

128 M chael also argued that the trial court erred in
term nating his parental rights based upon the length of his
pri son sentence, and the court of appeals agreed. See M chae

J., 194 Ariz. at 234-3 6, 979 P.2d at 1025-27. Parental rights
may be severed “if the sentence of such parent is of such |length
that the child will be deprived of a normal honme for a period of
years.” AR S. § 8-533.B.4. At the time of the severance
hearing, Mchael still had to serve approximtely one year of
his 3.5-year sentence. As the court of appeals noted, Arizona

has not previously severed parental rights based upon the effect
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of a sentence that short. The court of appeals did nore than
note the relatively short | ength of M chael’'s sentence, however;
t he court suggested that a 3.5-year sentence could never justify
severance under section 8-533.B.4. 1d. at 234, 979 P.2d at 1027
(“A severance based on this short duration is tantanmount to
denying felons their parental rights as a matter of law. ”).

129 Section 8-533.B.4 sets out no “bright line” definition
of when a sentence is sufficiently long to deprive a child of a
normal honme for a period of years, and we think the better
approach is to consider each case on its particular facts. In
sone instances, a 20-year sentence m ght not provide sufficient
basis for severing an incarcerated parent’s rights, while in
anot her case a 3-year sentence could provide the needed basis.
The trial court, in mking its decision, should consider al
rel evant factors, including, but not limted to: (1) the length
and strength of any parent-child relationship existing when
i ncarceration begins, (2) the degree to which the parent-child
relationship <can be continued and nurtured during the
incarceration, (3) the age of the child and the relationship
between the child s age and the likelihood that incarceration
wi Il deprive the child of a normal home, (4) the length of the
sentence, (5) the availability of another parent to provide a

normal hone |life, and (6) the effect of the deprivation of a
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parental presence on the child at issue. After considering
t hose and other relevant factors, the trial court can determ ne
whet her the sentence is of such a length as to deprive a child
of a normal hone for a period of years.

B
130 M chael also argued that the trial court erred in
finding that the felonies of which he was convicted were “of
such nature as to prove [his] unfitness . . . to have future
custody and control” of Zachariah. See AR S. §8 8-533.B.4. W
agree that the trial court extended the statute beyond the
bounds intended by the | egislature.
131 The charges against M chael arose out of separate
incidents. The first incident involved an autonobile collision
t hat occurred on January 21, 1995, when M chael was driving with
a bl ood al cohol content of 0.05. Following the collision
M chael attenpted to pry open the other driver’s window with a
tire iron, telling himthat, if he did not get out, M chael
would “run the iron through his skull,” or would “blow out his
brains” with a .44 caliber magnum handgun. When the police
arrived on the scene, they found a .44 and a 9mm handgun.
M chael received a 3.5-year sentence for aggravated assault.
The second incident occurred on July 17, 1995, when police

of ficers investigating the theft of several notorcycles found a
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sawed-of f shotgun in Mchael’s garage along with the stolen
not orcycl es. He received a 2.5-year sentence for m sconduct
i nvol ving a weapon. The sentences ran concurrently. Although
M chael s convictions for aggravated assault and m sconduct
i nvol vi ng a weapon i nvol ve serious of fenses, these crinmes do not
fall within the types of crinmes that indicate unfitness to act
as a parent.

132 Section 8-533.B. 4, in giving exanples of the types of
crime that can prove a parent’s unfitness, refers to crinmes such
as “murder of another child of the parent, manslaughter of
anot her child of the parent or aiding or abetting or attenpting,
conspiring or soliciting to commt nurder or manslaughter of
another child of the parent.” The crinmes listed in the statute
all involve extrenme violence, planned or conpl eted, by a parent
directed toward one of his children. While the statutory |ist
may not be exhaustive, the crinmes defined by the |egislature as
proving unfitness to have custody and control of children are
different in kind than the crimes of which M chael was
convi ct ed. Because term nation of parental rights involves
fundamental interests of parents, as well as of children, the
courts nust take care not to expand the bases for term nation
beyond those clearly defined by statute. To justify term nation

of parental rights, a parent’s felony conviction nust directly
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denonstrate the individual’ s substantial unfitness to parent, as
opposed to the general character defects reflected by the

conm ssi on of any felony.

V.
133 For the foregoing reasons, we vacate the court of
appeal s’ opi nion. We affirmin part and reverse in part the

superior court’s ruling.

Ruth V. McGregor, Justice

CONCURRI NG.

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

Frederick J. Martone, Justice

ZLAKET, Chief Justice, concurring in part and dissenting in

part.

134 | reluctantly concur in the result reached by the
maj ority. This child is now over four years old and by al
accounts has bonded with his caretakers. It would no |onger be
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in his best interests to deliver himto a father he has never
known. Still, I amtroubled by several aspects of this case and
wite separately to address them

135 In the past, we have enphasi zed the need for a “pronpt
determ nati on of where and by whom[a] child is to be raised and
nurtured.” In re Pima County Juvenile Severance Action No. S-
114487, 179 Ariz. 86, 97, 876 P.2d 1121, 1132 (1994). Much of
the delay here is inexplicable and, in a very real sense, has
preordai ned the outcone. For exanple, ADES announced the
i ntention to seek a severance in its March 1996 letter to M chae
but then waited ten nmonths to file a term nation petition. The
juvenile court hearing did not take place for nearly a year after
that. Thus, during the infant’s first two, critically formative
years, he was building relationships with those who had cust ody
of him and never saw or was otherw se exposed to his natura
father. As best | can tell, nothing other than the passage of
time occurred during this period. Certainly, there was no
attenpt by the state to determ ne Mchael’s fitness to parent his
child.

136 | understand that ADES may be working under |ess than
i deal conditions. The agency has historically been underfunded
and understaffed. Even so, both ADES and the courts nust do nore

to ensure that these cases are resolved pronptly, while
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preserving the rights of parents and safeguarding the interests
of children.® Oherw se, delay alone may practically control the
out come, which is totally unacceptabl e.

137 I am particularly concerned that ADES nmade no
significant effort to find out whether a parental relationship
coul d be created and mai ntai ned. The agency’ s March 1996 |etter
denonstrates that it was determ ned to sever his parental rights
when the child was only three nonths old, if not before. Yet,
beyond ascertaining that Mchael was in prison, it does not
appear fromthe record that ADES did anything to find out whet her
he was willing or able to be a father. Was it too nmuch to ask
that the agency verify whether M chael clearly understood its
correspondence, and/or to investigate the type of person he was,
t he educati on he had, and the resources he possessed?

138 | do not agree with the majority that once ADES sent
its rather curt letter to Mchael, the agency’ s obligation ended
and the burden thereafter fell conpletely on him In ny view
ADES has a responsibility to assi st parents, incarcerated or not,
who face term nation of their rights. In fact, the court of

appeals has recently held that the state’'s duty to meake

8 Qur Model Court program pioneered in Pima County and
recently adopted statewide for the benefit of Arizona's
dependent children, is designed to address this pressing need.
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reasonable efforts to preserve a famly, as contained in A R S.
8§ 8-533(B)(7), has a constitutional basis. See Mary Ellen C v.
Arizona Dep’'t of Econ. Sec., 193 Ariz. 185, 191-192 (App. 1999).
The court called the performance of that obligation a “necessary
el ement” of any governnental attenpt to overconme a parent’s
fundamental right to the care, custody and nmanagenent of his or
her children. I d. Because the duty is constitutional, it
applies even where, as here, the statute does not specifically
require it. See id.

139 | submt that before the state can sever a parent-child
relationship it nust, wherever possible, make some attenpt to
preserve it. The right to have custody and care of one’s own
children is anbng our nobst precious liberties. The ability to
permanently deprive a parent of that right is one of the nost
awesonme powers of the state. This explains why our courts have
repeat edly enphasi zed t hat severance is a |l ast resort, to be used
“only in the nost extraordinary circunstances, when all other
efforts to preserve the [parental] relationship have failed.” 1In
re Maricopa County Juvenile Action No. JA 33794, 171 Ariz. 90,
92, 828 P.2d 1231, 1233 (App. 1991); see also In re Maricopa
County Juvenile Action No. JS-500274, 167 Ariz. 1, 4, 804 P.2d

730, 733 (1990) (“[T]erm nation of parental rights is not favored
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and . . . generally should be considered only as a |ast
resort.”); Inre Maricopa County Juvenile Action No. JS-5209 and
No. JS-4963, 143 Ariz. 178, 189, 692 P.2d 1027, 1039 (App. 1984)
(“[ S] everance of the parent-child relationship should be resorted
to ‘only when concerted effort to preserve the relationship
fails.””); Anonynous v. Anonynous, 25 Ariz. App. 10, 11, 540 P. 2d
741, 742 (1975) (stating that severance is a serious matter and
courts shoul d “bend over backwards,” if possible, to maintainthe
parental relationship); Arizona Dep’'t of Econ. Sec. v. Mhoney,
24 Ariz. App. 534, 537, 540 P.2d 153, 156 (1975) (“[T]erm nation
of the parent-child relationship should not be considered a
panacea[.]"). The |egislature has echoed this principle,
declaring that “whenever possible, famly |life should be
strengt hened and preserved[.]” Action No. JS-500274, 167 Ariz. at
5 804 P.2d at 734 (discussing the legislature’s intent in
passing the Child Welfare and Placenent Law of 1970). |If these
precepts are to have any practical effect, sone requirenent nust
be i nposed on the state to nurture the parent-child relationship
whenever reasonably possible. | see no evidence of such an
effort here.

140 | submt that ADES and the courts should provide
parents with adequate information about what they nust do after

they are served with a severance or dependency petition. Parents
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must be fully informed about the proceedings, and fairly advi sed
of their consequences. Many of these people are poor
under educat ed, and/or functionally illiterate. Merely witing a
|l etter urging themto get an attorney, as ADES did in this case,
is not enough. At the very least, one whose child has been
pl aced in foster care should be told where the child is and how
he or she may be contacted. |In this case, M chael did not know
where his son was or how to reach him Per haps he coul d have
conmuni cated with his child through ADES, but no one bothered to
tell himthat. It is disturbing that the agency was unwilling to
take even this small step to assist the father, presunmably
because he was in prison.

141 Finally, | find the mpjority’s abandonnent analysis
unconvincing. | agree that the “settled purpose” rule and ot her
past | egal constructs relied on by courts ought to be discarded.
The definition found in AR S. 8 8-533(1) should apply in all
Situations. Nevertheless, in ny view the state failed to prove
abandonnment under the statute by clear and convi nci ng evi dence.
142 The majority criticizes Mchael for not responding to
t he dependency petition. It asserts that “[h]ad he done so and
request ed a hearing, he woul d have been advi sed at t he dependency
hearing of his right to counsel, including appointed counsel if

he were indigent.” The criticismis unfounded. Although it may
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not have been a fornmal pl eading, Mchael wote to ADES expl ai ni ng
that he wished to parent his child upon release and requesting
visitation in the neantine. Under the circunstances, he
responded in a very predictable way. It is unreasonable to
expect an incarcerated parent, with no access to counsel, to be
versed in the niceties of procedural |[|aw Mor eover, in the
absence of adequate explanation by the state, there is no
realistic way for nost prisoners to |learn what they nust do to
protect their rights.

143 The mpjority faults Mchael for not witing to his
child or sending himgifts. | amuninpressed by this criticism
and find it an extrenmely weak basis for an abandonment fi nding.
M chael was in prison. It is beyond dispute that incarceration
severely hinders a parent’s ability to provide meaningful
supervi sion or support to his or her child. See Phillip M
Gentry, Procedural Due Process Rights of Incarcerated Parents in
Term nation of Parental Rights Proceedings: A Fifty State
Anal ysis, 30 J. Fam L. 757, 827 (1991). While confinenment does
not absol ve the parent of all responsibilities, it nust be given
great weight in the abandonnent analysis. See In the Interest of
M D.S., 825 P.2d 1155, 1159 (Kan. Ct. App. 1992) (observing that
to hold otherwise “would effectively render term nation an
automatic result of any lengthy incarceration, and perhaps any
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i ncarceration at all”). The practical obstacles created by
I mprisonment were particularly evident in this case. M chael was
t he father of a newborn. Letters or phone calls directly to the
child would have provided little, if any, meaningful contact.
Mor eover, ADES had effectively limted his access by not telling
hi m where the boy was.

144 Because of the child s young age, M chael needed
personal contact wth his son to develop any meaningful
relationship, and in fact, he requested visitation. As a matter
of agency policy, however, ADES refuses to allow incarcerated
parents face to face visits with their infant children. An ADES
caseworker testified to this fact at the severance hearing.*
Thus, M chael was denied his only real avenue of parental
contact, solely because he was incarcerated. Obviously, then

I mprisonnment inpaired his ability to maintain a “normal parental

relationship with [his] child” within the nmeaning of AR S. § 8-

533(1).
145 The majority also seens to confuse the trappings of a
relationship with the genuine article. It says that M chael

4 As the caseworker put it: “We try not to expose children,
you know, to prison, you know [sic], young children to prison
facilities anynore [sic] than we have to. And we didn’t feel it
would be in [the child s] best interest to be exposed to that
at nosphere.” Tr. at 15.
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shoul d have gone through the notions of sending cards, letters
and gifts to his child, in order to denonstrate the depth of his
interest. Even assuming the nman’s ability to do these things,
this young child would not have known who the itens were from or
what they nmeant, nor would they have served to enhance a
relationship that had never been permtted to develop in the
first instance. Father and son had never been allowed to neet.
146 In short, | believe it was not M chael who dropped the
bal | here. Instead, it was the courts and those governnental
agencies that had an affirmative duty to preserve the parent-
child relationship to the extent it was reasonably possible

Adm ttedly, M chael did not do all that he m ght have done to
protect his rights. But ADES was determ ned fromthe outset to
sever parental rights, apparently ignoring the legal principle
that incarceration does not automatically render a parent unfit.
Even the mapjority concedes that the crine for which this father
had been i nprisoned was not of such a nature to preclude himfrom
parenti ng. That concession is nade neaningless by the

unreal i stic burden inposed on himby today’s deci sion.

Thomas A. Zl aket, Chief Justice
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