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J ONES Vice Chief Justice

W address two cases consolidated for reviewto determne the
applicability of Arizona Revised Statutes Annotated (AR S.) § 23-
1031* (Supp. 1999), authorizing the suspension of workers’
conpensation benefits to individuals convicted of a crinme and
incarcerated. See Aranda v. Industrial Conmi ssion, 195 Ariz. 4083,
989 P.2d 157 (App. 1999), and RenmedyTenp v. Industrial Conm ssion,
1 CA-1C 99-0088, IC CaimNo. 98162298731. |In Aranda, we granted

review froma deci sion of the court of appeals, and i n Renedy Tenp,

because the sane issue is raised, we granted a notion to transfer
the case fromthe court of appeals. In each, we deci de whether the
statute was applied retroactively, and if so, whether retroactive
application is permssible as a matter of [|aw W have
jurisdiction pursuant to article VI, section 5(3) of the Arizona
Consti tution. In Aranda, jurisdiction is further predicated on

Rul e 8(b), Arizona Rules for Special Action, and in Renedy Tenp, on

Rul e 19(a), Arizona Rules of G vil Appellate Procedure.
Facts and Procedural Hi story
Ar anda
Guadal upe Aranda sustai ned a conpensabl e i ndustrial injury on
May 4, 1993, and the State Conpensation Fund accepted his claimfor

benefits. In md-February 1994, Aranda was arrested and

! Formerly AR S. section 23-1028.01, enacted in 1997. See
1997 Laws, Ch. 212, § 4. W cite the statute by its current
nunberi ng desi gnati on.



i ncarcerated pending trial. He was convicted, and in March 1995,
was sentenced to a period of incarceration.

On April 19, 1996, the Industrial Comm ssion issued its
Fi ndi ngs and Award for Unschedul ed Permanent Partial Disability
benefits. The parties stipulated to an award of $630. 71 per nonth,
which the Admnistrative Law Judge (ALJ) adopted. That award
becane final August 23, 1996.

In 1997, the Arizona Legislature enacted AR S. section 23-
1031, with an effective date of Decenber 1, 1997. On January 8,
1998, the State Conpensation Fund (“State Fund”) issued a Notice of
Claim Status suspending benefits pursuant to section 23-1031,
effective January 1, 1998. Aranda requested a hearing on the
suspensi on. Foll owi ng the hearing, the ALJ determ ned the State
Conpensation Fund “lawfully applied A R S. [8 23-1031] to the facts
of the present case.” Aranda filed a tinely request for review of
t he deci sion, which the Industrial Comm ssion affirmed on July 29,
1998. The follow ng day, Aranda filed a Petition for Special
Action in the court of appeals, which affirnmed the decision of the
| ndustrial Comm ssion. W granted review.

RenmedyTenp

M chael Everett suffered a conpensabl e head injury on July 21,
1991. The Industrial Comm ssion entered its Findings and Anard f or
Unschedul ed Permanent Partial Disability benefits on January 24,

1994. The findings concluded that Everett had sustained a 43.94%



| oss of earning capacity, entitling himto conpensation of $158.77
per nonth. In conpliance wwth a child support order, one-half the
conpensation was paid to Everett’s son.? Everett and his son
recei ved nonthly conpensation paynments from 1994 into 1998.
Everett commtted three crimnal offenses in March and Apri
1997. Police arrested himin md-April 1997. Everett pled guilty
to three charges and was sentenced to a period of inprisonnent in
Decenber 1997. The State Conpensation Fund, pursuant to section
23-1031, suspended benefits paynents to Everett effective My 1,
1998. The statute becane effective prior to Everett’'s plea and
sentenci ng but subsequent to the crimnal offenses. Paynents to
Everett’ s son have conti nued pursuant to AR S. section 23-1031(B)
Everett requested a hearing, which was held in early 1999.
The ALJ concluded that A RS section 23-1031 did not apply to
Everett’s case because the statute expressed no intent to be
applied retroactively and it enbraced substantive rights. The ALJ
further decided that the rights of the parties were fixed by the
| aw whi ch existed on the date of injury. Therefore, the ALJ set
asi de the suspension of benefits. The State Conpensation Fund
filed a Petition for Special Action in the court of appeals.
Everett requested that this court reviewthe case pursuant to Rule

19(a)(3), Arizona Rules of Gvil Appellate Procedure, which

’Aranda al so has one minor child, which was stipulated to by
the parties. However, the record is silent as to a support order
or whether a portion of the benefits went to the child.
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provides for transfer of cases in these circunstances.

W granted review in Aranda and transfer in RenedyTenp to

determ ne whether workers’ conpensation benefits are vested
property rights and whether, as a matter of law, the |ower courts
correctly applied AR S. section 23-1031.

DI SCUSSI ON
Retroactive Application
The issue is one of first inpression regarding the
applicability of A RS. section 23-1031 to pre-determ ned, fina
conpensation awards by the Arizona Industrial Conmm ssion. The
statute reads in relevant part:
8§ 23-1031. Persons incarcerated; suspension of benefits
A Except as provided in subsection B of this
section, beginning on Decenber 1, 1997, paynent of
conpensati on under this chapter shall be suspended during
the period of time that the enpl oyee has either:
1. Been convicted of acrine and is incarcerated in
any state, federal, county or city jail or correctiona
facility.
2. Been adjudicated delinquent and is incarcerated
in any state, federal, county or city jail or
correctional facility.
The Arizona Legislature enacted the statute in 1997. See Act of
Apr. 28, 1997, Ch. 212, 8§ 4, 1997 Ariz. Sess. Laws 1688, 1690. The
effective date of its passage woul d have been July 21, 1997, but
the legislature chose specifically to enact the later effective
date of Decenber 1, 1997

Statutes nust contain an express statenent of retroactive
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intent before retroactive application may occur. See A RS. § 1-
244; see al so San Carl os Apache Tribe v. Superior Court, 193 Ari z.
195, 205, 972 P.2d 179, 189 (1999); Bush v. Industrial Conmin, 136
Ariz. 522, 524, 667 P.2d 222, 224 (1983); @Gllo v. Industrial
Commin, 83 Ariz. 392, 396, 322 P.2d 372, 375 (1958). Here, the
Legislature inserted a |later effective date into the statute than
woul d have existed under its passage date. Section 23-1031 gives
no express statenent of retroactive intent.

This court has previously created an exception to the general
rule requiring express | anguage of retroactivity. Enactnents that
are procedural only, and do not alter or affect earlier established
substantive rights may be applied retroactively. See In re Shane
B., No. CV-98-0422-PR, 2000 W. 1030334, at *2 (Ariz. July 27,

2000); Bouldin v. Turek, 125 Ariz. 77, 78, 607 P.2d 954, 955

(1979). Even if a statute does not expressly provide for
retroactivity, it may still be applied if nerely procedural because
litigants have no vested right in a given node of procedure. See

Al'len v. Fisher, 118 Ariz. 95, 96, 574 P.2d 1314, 1315 (App. 1977).
We thus determine, as a threshold matter, whether A R S. section
23-1031 is procedural. If it is, it can be applied to suspend
benefits in both cases at bench. If not, we nove to the
substanti ve issue.

In general, procedural lawrelates to the manner and neans by

which a right to recover is enforced or provides no nore than the



met hod by which to proceed. See State ex rel. MIler v. Beardsley
| ndus. Property, 173 Ariz. 19, 24, 839 P.2d 439, 444 (App. 1992).
Substantive law “creates, defines and regulates rights” while a
procedural |aw establishes only “the nmethod of enforcing such
rights or obtaining redress.” Hall v. A NR Freight Sys., Inc.
149 Ariz. 130, 138, 717 P.2d 434, 442 (1986) (quoting Allen, 188
Ariz. at 96, 574 P.2d at 1315)).

Procedural or Substantive

Several procedural statutes have been enacted in the field of
wor kers’ conpensation. See, e.g., A RS. 8§ 23-908 (Supp. 1995)
(requiring accident/injury reports); -1026 (1995) (conpelling
periodi c nmedi cal examns); -1047(D) (1991) (requiring annual incone
reports); -1071 (1995) (requiring witten Conm ssion approval for
absence fromstate in excess of two weeks). Each of these serves
as a procedural device to facilitate the manner and nmeans by which
benefits are adm ni stered. They do not create, define, or regul ate
the right to receive benefits.

For exanple, <claimants receiving pernmanent conpensation
benefits nust report annual incone on the award’ s anni versary date,
see AR S. 8§ 23-1047(D), failing in which, they receive notice that
the report nust be filed within thirty days. After thirty days,
benefits may be suspended until the report is filed. See id. The
goal of the statute is the efficient adm nistration of benefits.

See Pima County Bd. of Supervisors v. Industrial Conmin, 149 Ariz.



38, 45, 716 P.2d 407, 414 (1986).

In contrast, section 23-1031 functions substantively to
redefine, regulate, or even elimnate a claimnt’s |ega
aut hori zation to recei ve benefits based on his incarcerated status.
Rei nst at enent of benefits would occur only by rel ease from prison.
Clearly, this is a matter of substantive |aw

Even so, a substantive legal right my be subject to
retroactive inpairnent before it beconmes a vested right. See Rio
Rico Properties v. Santa Cruz County, 172 Ariz. 80, 90, 834 P.2d
166, 176 (Tax 1992). But, once the right is vested, |egislation
may not interfere by retroactively altering the awthat applies to
conpl eted events. See San Carlos, 193 Ariz. at 205, 972 P.2d at
189. “The conclusion that a particular legal right is substantive,
in contrast to procedural, does not nmean that it can never be
nmodi fied or abolished by the legislature. ‘The rule is that any
right conferred by statute may be taken away by statute before it
has becone vested.’” Hall, 149 Ariz. at 138, 717 P.2d at 442
(quoting In re Dos Cabezas Power Dist., 17 Ariz. App. 414, 418, 498
P.2d 488, 492 (1972)). The core issue before us, therefore, is
whet her an earlier established right is a vested right and whet her
the right would be affected or altered retrospectively by section
23-1031.

Vested R ghts

Property has been defined as “any vested right of any val ue.”



Rio Rico, 172 Ariz. at 88, 834 P.2d at 174. W rkers’ conpensation
benefits based on a final workers’ conpensation award constitute
monetary value to the recipient. Accordingly, the right to receive
predet erm ned workers’ conpensation benefits is a property right.
See Madrid v. Industrial Commin, 178 Ariz. 606, 610, 875 P.2d 839,
843 (App. 1986); United Riggers Erectors v. Industrial Comrn, 131
Ariz. 258, 262, 640 P.2d 189, 193 (App. 1981) (citing Bugh v. Bugh,
125 Ariz. 190, 608 P.2d 329 (App. 1980)).

A property right “vests” when every event has occurred which
needs to occur to nmake the inplenentation of the right a certainty.
See Hall, 149 Ariz. at 138, 717 P.2d at 442. A vested property
right is aright which is “actually assertable as a | egal cause of
action or defense or is so substantially relied upon that
retroactive divestiture would be manifestly unjust.” San Carl os,
193 Ariz. at 200, 972 P.2d at 184.

In the instant cases, both claimants filed for workers’
conpensation benefits and recei ved awards whi ch becane final prior
to the enactnent of section 23-1031. An award substantiates a
| egal obligation for paynent, upon which the worker and the carrier
have a right to rely. If a carrier wthholds or reduces paynent,
the claimant nmay exercise an existing, legal right to enforce
conpliance with the award by direct action against the carrier for
paynment and, if relevant, bad faith. See Hayes v. Continental Ins.

Co., 178 Ariz. 264, 275, 872 P.2d 668, 679 (1994).
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Wher e every necessary event has occurred maki ng i npl enment ati on
of the right a certainty, then the right to receive a workers’
conpensation benefit constitutes a substantive vested property
right. This means that when final, the award creates an
i mredi ate right to present enjoynent of benefits in the current
month, as well as future enjoynent in subsequent nonths. Such
rights are neither contingent nor nerely expectant.

Steinfeld v. N elsen defined vested rights as those that are
nei ther contingent nor expectant:

‘Rights are vested, in contradistinction to being

expectant or contingent. They are vested, when the right

to enjoynent, present or prospective, has becone the

property of sone particular person or persons as a

present interest. They are expectant, when they depend

upon t he continued exi stence of the present condition of

things until the happening of sone future event. They

are contingent, when they are only to cone i nto exi stence

on an event or condition which nmay not happen or be

performed until some other event may prevent their

vesting.’
15 Ariz. 424, 465, 139 P. 879, 895 (1913) (quoting Pearsall .
Geat NN Ry., 161 U.S. 646, 673, 16 S. C. 705, 713 (1896)). Here,
the award | eaves nothing to contingency or to sone future event.

In the instant cases, it may be said that vesting occurs, at
the |l atest, upon finalization of the award. See Pinma County Bd.,
149 Ariz. at 43, 716 P.2d at 412 (“After findings and an award are
made, the doctrine of res judicata operates to bar relitigation of

i ssues whi ch were or coul d have been deci ded at that proceeding.”).

Aranda’ s award becane final August 23, 1996, and Everett’s becane
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final January 24, 1994. Section 23-1031 did not becone effective
until Decenber 1, 1997.

The State Fund asserts that AR S. section 23-1044(F) nerely
rearranges benefits, thereby nmaking the right contingent or
expectant, rather than vested. However, in Gallo, dealing with the
Commi ssion’s authority to reduce benefits after a final award of
permanent partial disability, this court determ ned that the 1953
amendnent to AR S. section 56-957 (now A.R S. section 23-1044(F))
could not be retroactively applied because “the anendnent affects
vested rights and is substantive legislation.” Gallo, 83 Ariz. at
396, 322 P.2d at 375. Thus, at least as far back as 1958, this
court has viewed permanent partial disability benefits as vested
rights and limted “the jurisdiction of the Comm ssion to alter,
amend, or rescind awards for unscheduled permanent parti al
disabilities” to its authority under the statutes existing at the
time of injury and award. Id.

W stated in Tower Plaza Inv. Ltd. v. DeWtt, 109 Ariz. 248,

508 P.2d 324 (1973), that ®“a statute is not retroactive in
application sinply because it may relate to antecedent facts.”
Tower, 109 Ariz. at 250, 508 P.2d at 326; see also Hall, 149 Ari z.
at 139, 717 P.2d at 443. In Tower, the petitioners were owners of
real property who had entered into witten |eases. After the
| easi ng contracts were conplete, the Arizona Legislature passed a

tax statute which acted as an excise tax on the privilege of doing

12



busi ness as a |l essor. The court further specified that the statute
at issue was not a property tax, but rather an excise tax, and held
the lease to be an antecedent fact. In the instant cases, the
State Fund contends that Tower supports the proposition that the
injury and award are nere antecedent facts and that the statute
does no nore than relate to those facts, but does not regulate
t hem We disagree because, in Tower, the statute functioned
prospectively to tax incone after the effective date because the
receipt of rentals was the taxable event, not the signing of the
| ease contract.

The State Fund’s analogy to Tower fails for two additiona
reasons. First, taxation of inconme differs in both kind and
purpose from a suspension of workers’ conpensation benefits.
Second, a claimant’s i njury and workers’ conpensati on award are not

mere antecedent facts to which the statute “relates” but are the

operative events which result in vesting the award. Tower is
i happosite. Vested workers’ conpensation benefits constitute
property.

The parties also cite cases fromother jurisdictions that have
decided this issue in different ways. See, e.g., State ex rel
Brown v. Industrial Commin, 623 N E 2d 55 (Chio 1993) (holding
claimant’ s entitl enent to be substantive right neasured by statutes
in force on date of injury and subsequent statute regulating

benefits payabl e during incarceration deened inapplicable); Mles
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v. F.D. Shay Contractor, Inc., 626 So. 2d 74, 77-78 (La. Ct. App.
1993) (holding statute suspending benefits during incarceration
i nappl i cabl e because statute not in effect on date of injury); but
cf. In re Connolly's Case, 642 N E. 2d 296 (Mass. 1994) (hol ding
wor kers’ conpensation statute termnating benefits if claimant is
incarcerated to be procedural); Though we find these cases
informative, Arizona law fully supports our decision. Nothing in
our statutes or judicial decisions suggests that a vested property
right, enbodied in a final workers’ conpensation award, may be
suspended by subsequent |egislative enactnent.

In sum the final Industrial Conmm ssion Award created a vested
right in the claimants to receive the nonthly disability benefits
due as a result of |ost earning capacity. Both the Aranda and
Everett awards were final prior to the effective date of A RS
section 23-1031. Gl ai mants possessed an existing, enforceable
right, in property, to receive the nonthly conpensation paynents
prior to the effective date of the statute. Therefore, the
substantive property right in workers’ conpensation paynents vested
once the Industrial Comm ssion’s Findings and Award becane final.

The Legi slature “may certainly enact | aws that apply to rights
vested before the date of the statute. Such | aws, however, may only
change the |egal consequences of future events.” San Carlos, 193
Ariz. at 205, 972 P.2d at 189. But we are not dealing here with

future events. The claimants nust have the opportunity to avert

14



the |l oss of benefits. The last nonment this would be possible, in
the context of conviction and incarceration, is the date of the
crim nal offense. That is the last nmonent that claimnts may
choose to alter their behavior to avoid the application of section
23-1031. Section 23-1031, thus, cannot be applied to Aranda and
Everett whose awards were final and whose offenses were commtted
prior to the effective date of the statute.® On the record before
us, we need not address the prospective application of the statute,
nor any constitutional clains arising therefrom
CONCLUSI ON

Section 23-1031 nay not be applied in the instant cases. W
therefore vacate the appellate opinion in Aranda and reverse the
Comm ssion’s findings and award applying section 23-1031 to him
W affirm the Commission’s findings and award which refused to
apply section 23-1031 to Everett. W note that the date of the
final award should control the vesting of claimant’s rights under

the statute in question, not the date of the injury.

3 We specifically do not decide the related i ssue whet her

section 23-1031 would apply to a clainmant whose award is fina
prior to the statute’s effective date but whose crimnal act is
commtted subsequently. We note sinply the distinction that in
such case, the act triggering the suspension statute is the
voluntary act of the claimant with know edge that his crine may
result in a loss of benefits.

15



W remand for further proceedings consistent

opi ni on.

w th

this

CONCURRI NG,

Thomas A. Zl aket, Chief Justice

Stanley G Feldman, Justice

Frederick J. Martone, Justice

Ruth V. McGregor, Justice
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