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MART ONE, Justice.

11 This is a wongful death action brought by Isbell agai nst
the State of Arizona for the death of her husband, who was killed
when the truck he was driving collided with a train at a crossing

in Chandler. The case was here before. Southern Pac. Transp. Co.

v. Yarnell, 181 Ariz. 316, 890 P.2d 611 (1995). Si nce then,
Sout hern Pacific settl ed. The case against Maricopa County is
resolved by separate opinion. W here address only the claim

agai nst the State.

12 In Yarnell, we held “that the docunents exenpt from
di scovery and excluded from evidence under [23 U S.C.] § 409 are
preci sely the docunents descri bed and prepared under the authority
of 88 130, 144, and 152, and no others.” 181 Ariz. at 319, 890
P.2d at 614. On remand, the trial court admtted i nto evidence an
order of the Arizona Corporation Conm ssion, filed four years
before the accident, which required i nprovenents at the crossing.
The jury returned a verdict in favor of Isbell and against the
State. The court of appeal s reversed, hol ding, anong ot her things,

that the order of the Conmm ssion was i nadm ssi ble under 23 U. S. C

2



§ 409. Believing that this ruling was inconsistent wth our

opinion in Yarnell, we granted review Rule 23(c)(3), Ariz. R
Cv. App. P

l.
13 In 1995, Congress anended 23 U S.C. 8§ 409 to add the
words “or collected” after the words “data conpiled.” The

amendnent was designed to ensure that “raw data collected prior to
bei ng made part of any formal or bound report” is also within the
scope of the statute. H R Rep. No. 104-246, at 59 (1995),

reprinted in 1995 U S.C.C. AN 522, 551. This nmakes it clear that

if data is either conpiled or collected pursuant to 23 U S.C
8§ 130, then the rule of exclusion under 8 409 applies.
14 The court of appeals believed that this anendnent nade a

difference here. |lsbell v. State of Arizona, 1 CA-CV 98-0209, slip

op. at 7-8 (App. filed May 13, 1999). It believed that the order
of the Comm ssion was a “report” wthin the nmeaning of 8§ 409, but
that even if it was not, it contained protected “coll ected” data.
Id. at 9. W disagree.

15 The Conmm ssion order is not a docunent described and
prepared under the authority of 23 U S C. 8§ 130. Yarnel |, 181
Ariz. at 319, 890 P.2d at 614. 23 U S.C. 8 130(d) requires states
to conduct “a survey of all highways to identify those railroad
crossings which nmay require separation, relocation, or protective

devices, and establish and inplenent a schedule of projects for



this purpose.” The order of the Comm ssion is neither a survey nor
a schedule within the neaning of this statute. Nor was it prepared
under its authority. Instead, the Conm ssion prepared the order in
this case under the authority of A R S. 88 40-337 and 40-337.01,
Arizona’s own statutory schenme for regulating railroads. The
Comm ssion was aut horized and obligated to i ssue such orders |ong
before there was any federal program |Its order quotes 8§ 40-337(C)
and was entered because A RS 8§ 40-337.01(B) requires the
Conmi ssion to issue such an order whenever it determnes that a
crossing is sufficiently hazardous to warrant automatic gates.
This obligation existed with or without federal funding. That the
order acknow edged t he exi stence of federal funding did not relieve
the Comm ssion of its requirenment to enter such an order under
Arizona law. In addition, the State does not controvert Isbell’s
contention that any federal funding here was approved before the
order was entered.

16 There is yet another reason why the order is not within
the scope of 23 U S C. § 409. Those docunents excluded from
evi dence under 23 U.S.C. 8§ 409 are al so exenpt fromdi scovery. And
yet orders of the Comm ssion are matters of public record. It
cannot be reasonably contended that 23 U . S.C. §8 409 would require
that all orders of the Conm ssion be filed under seal. This, it
seens to us, strongly supports the idea that 23 U . S.C. § 409 does

not have wthin 1its scope public orders filed by state



adm ni strative agencies or courts.
17 But the court of appeals al so contended that parts of the
order were protected as containing data “collected” within the
meaning of the statutory anendnent. There is nothing in this
record to suggest that the little data referred to in the order was
collected for the purpose of the federal program W agree that
the statutory anmendnent would protect the raw data that went into
a survey or schedule prepared under the authority of 23 U S C
8§ 130(d). But there is no suggestion in this case that the data
in the Conm ssion’s order is of that kind.
18 Thus, the order of the Commi ssion was properly admtted
inthis case and it was error for the court of appeals to reverse
on that basis. Because the court of appeals reversed on two
subsi di ary bases, we, of necessity, address those as well.

(I
19 The court of appeals held that the trial court erred in
excluding evidence of the absence of prior accidents at the
crossing Dbecause such evidence would tend to prove the
reasonabl eness of the State's failure to require the railroad to

i nprove the crossing nore quickly. But under Jones v. Pak-Mor

Manuf acturing Co., 145 Ariz. 121, 128, 700 P.2d 819, 826 (1985), we

expl ained that a very careful foundation nust be |aid before even
otherwi se relevant evidence of this sort could be admtted. W

acknow edged that the trial court has discretion under Rule 403,



Ariz. R Evid., to admt this kind of evidence as long as the
danger of wunfair prejudice does not substantially outweigh its
probative value. [d. at 127-28, 700 P.2d at 825-26. W said that
the scale tips strongly against the adm ssion of this kind of
evidence because the non-existence of accidents does not
denonstrate “how many near-accidents, []Jor how many fortuitous
escapes frominjury, may have occurred, and it | eaves the opponent
of the evidence no nethod to ascertain and identify those who may
have passed by the area, under what conditions, and with what risks
or experience.” |d. at 128, 700 P.2d at 826. Because the State
did not offer this kind of foundational evidence, we cannot say
that the trial court abused its discretion under Rule 403. It was
thus error to reverse on this basis.

[l
7110 The court of appeals al so reversed for the failure of the
trial court to give the jury a contributory negligence per se
instruction for a violation of AR S. 8§ 28-851(A)(3). That statute
requires a notorist to stop before crossing railroad tracks when an
approaching train emts a signal audible from 1,500 feet. We
believe there was insufficient evidence to support such an
instruction in this case.
111 The only experts who testified on this point at tria
concl uded that the decedent could not have heard the train’s horn

because of the kind of truck he was driving, and its relationship



to nearby buildings and trees. The only lay witness who testified
about this at trial said that he had difficulty hearing the horn on
a separate occasi on when he approached the crossing fromthe sane
direction as the decedent, while driving an aut onobile, which woul d
have been | ess noisy than decedent’s tractor trailer. That the
same wtness could hear the train’s horn inside a tin warehouse
right next to the tracks does not affect the outcone.
112 The deposition testinony offered by the State established
that the train’s horn sounded, but did not establish that the
decedent could have heard it because none of these w tnesses were
insufficiently conparabl e circunstances. |ndeed, two of themwere
onthe train. Finally, there was no showi ng that neeting a federal
deci bel standard nmeant that the horn could be heard from1, 500 feet
under the conditions here.
113 In short, there was insufficient evidence that the
decedent violated the statute. Thus, the State was not entitled to
the contributory negligence per se instruction.?

I V.
114 W vacat e t he nmenorandumdeci si on of the court of appeal s

and affirmthe judgnment of the superior court.

! Even if such an instruction were warranted, under article
18, 8 5 of the Arizona Constitution, the jury would have been
instructed that the defense of contributory negligence was theirs
to apply or not. In this case, the jury heard all of the horn
evi dence. The State argued that the horn shoul d have been heard by
t he decedent, and the jury neverthel ess returned a verdict in favor
of Isbell.
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