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11 M randa appeals his convictions on three counts of



di sorderly conduct. He contends that the trial court commtted
fundanental error when it instructed the jury on disorderly conduct
as a |lesser-included offense of aggravated assault, with which he
al so had been charged. The court of appeals affirnmed his
conviction, and we granted review pursuant to Arizona Rule of
Crimnal Procedure 31.19. Because Mranda requested the disorderly
conduct instruction, we reviewonly for fundanental error.! State
v. Dickens, 187 Ariz. 1, 22-23, 926 P.2d 468, 489-90 (1996). W
approve the decision of the court of appeals and affirm Mranda’s
convi ctions.
l.

12 This court addressed the issue of whether a jury can be
instructed on disorderly conduct as a |esser-included offense of
aggravated assault in State v. Angle, 149 Ariz. 478, 479, 720 P.2d
79, 80 (1986). An instruction on a lesser-included offense is
proper if the crimeis in fact alesser-included offense to the one

charged and if the evidence supports the giving of the |esser-

1 The state, relying on our opinion in State v. D az,
argues that Mranda wai ved this clai mby requesting the instruction
at issue. State v. D az, 168 Ariz. 363, 365, 813 P.2d 728, 730
(1991) (hol ding that where a defendant requests an instruction and
| ater all eges fundanental error, any error is “invited error at its
worst, and it is waived for appeal purposes.”). However, the
doctrine of invited error does not apply when the error is based on
a change in law after the defendant’s trial. 1d. As we discuss
bel ow, the court of appeals decision in State v. Cutright, 196
Ariz. 567, 2 P.3d 657 (App. 1999), appeared to change the |aw
applicable to the defendant’s case. Mranda’ s request of the
| esser-included offense i nstruction, therefore, does not constitute
wai ver of his claim



i ncl uded instruction. State v. Celaya, 135 Ariz. 248, 251, 660
P.2d 849, 852 (1983). A lesser-included offense is one “conposed
solely of sone but not all of the elenents of the greater crine so
that it is inpossible to have conmtted the crinme charged w thout
having conmtted the | esser one.” 1d.

13 A person commts disorderly conduct if, “wth intent to
di sturb the peace or quiet of a neighborhood, famly or person, or
with knowl edge of doing so,” that person ”"[r]ecklessly handles,
di spl ays or discharges a deadly weapon or dangerous instrunent.”
Ariz. Rev. Stat. (AR S.) 8 13-2904. A 6 (2001). A person conmts
aggravated assault by “[i]ntentionally placing another person in
reasonabl e apprehension of 1immnent physical injury” wusing “a
deadl y weapon or dangerous instrunment.” A R S. 8§ 13-1203. A 2, 13-
1204. A. 2 (2001). In Angle, we reasoned that because one cannot
pl ace a person in reasonable apprehension of immnent physical
danger without in fact also disturbing her peace, all elenents of
di sorderly conduct by reckless display of a firearm are in fact
el enents of aggravated assault. State v. Angle, 149 Ariz. 499

508, 720 P.2d 100, 109 (App. 1985) (Kleinschmdt, J., dissenting),
adopted by 149 Ariz. 478, 479, 720 P.2d 79, 80 (1986). W
therefore concluded that disorderly conduct instructions are
appropriate in aggravated assault cases if the facts support both

i nstructions. | d.



.

14 Subsequent court of appeals decisions interpreted the
di sorderly conduct statute in ways that conflicted with our hol di ng
in Angle. 1n 1995, the court of appeals held that a conviction for
di sorderly conduct requires a finding that the victimwas in fact
at peace when the conduct occurred. In re Maricopa County Juvenile
Action No. JV133051, 184 Ariz. 473, 475, 910 P.2d 18, 20 (App

1995). 1n 1999, the court of appeals concluded that In re JV133051
“undercuts the Angle conclusion that disorderly conduct . . . [is]
a lesser-included offense of aggravated assault.” State .
Cutright, 196 Ariz. 567, 571 § 19, 2 P.3d 657, 661 T 19 (App

1999). The Cutright court held that, “[b]ecause one can conmt an
assault upon either a peaceful or a disturbed person, but one can
di sturb the peace only of the fornmer, it can no | onger be said that
commtting aggravated assault always results in conm ssion of

di sorderly conduct,” and disorderly conduct therefore could not be

consi dered a | esser-included of fense of aggravated assault. I1d. at
1 21.
15 The Cutright court was correct in reasoning that, if a

showing that the victim was at peace when the conduct occurred
constitutes an elenent of the crinme of disorderly conduct,
di sorderly conduct cannot properly be regarded as a | esser-incl uded
of fense of aggravated assault. However, the statute defining

di sorderly conduct does not require that one actually disturb the

4



peace of another through certain acts. Rat her, the statute
requires the comm ssion of certain acts “wthintent to disturb the
peace . . . or know edge of doing so.” A R S. § 13-2904. A (2001).
Defining crimes and fixing punishnments are functions of the
| egi slature. E.g., State v. Marquez, 127 Ariz. 98, 103, 618 P.2d
592, 597 (1980). Courts may not add elenents to crinmes defined by
statute, and the court of appeals erred in doing so. W reaffirm
our holding in Angle. Insofar as our holding is inconsistent with
those of the court of appeals in In re JV133051 and Cutright, we
expressly di sapprove those opinions.
[T,

16 W now exam ne whether, on the facts of this case, the
court properly instructed the jury. The conplaining wtness
testified that, as she and her son were wal ki ng al ong t he si dewal k,
she saw t he defendant energe from behind a dunpster with a gun in
his hand. She testified that the defendant fired the gun into the
ground once, | ooked at her son and fired once at him then | ooked
at her and fired once at her. The defendant testified that he
fired the gun, which he had just stolen, into the ground to see how
it worked. He further testified that he fired the gun only once,
and that he neither fired nor pointed the gun at the conpl aining
W tness or her son. The police found only one spent shell casing,
and a worker in a nearby building testified that she heard only one

“poppi ng” noi se before the conplaining witness cane in to call the



police. However, the police found two indentations in the ground
that were consistent with bullet marks and recovered the stolen
gun, which had a seven-round capacity, wth only four live rounds
remai ni ng.

17 Al t hough t he evidence permits conflictinginferences, the
jury could have concluded that the defendant fired one shot into
the ground and did not fire again at the conpl ai ni ng wi tness or her
son. The jury reasonably could have found the defendant did not
intentionally place the conplaining witness and her son in
reasonabl e apprehension of inmmnent physical injury but did
knowingly or intentionally disturb the peace through reckless
handl i ng and di scharge of a firearm On these facts, the trial
judge did not err in giving the lesser-included instruction.

| V.
18 For the foregoi ng reasons, we approve the decision of the

court of appeals, reaffirmAngle, and affirmM randa’ s convicti ons.

Ruth V. McGregor, Justice
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