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ZLAKET, Chief Justice.
11 In 1997, Randy Lee Green lived in guest quarters behind
Ei |l een Cochran’s house. Upon arriving honme in the early norning

hours of Septenber 13, he entered the main residence. Cochran was



asl eep in her room An acquai ntance, Barbara Dow i ng, was sl eeping
in a spare bedroom just down the hall. According to Dowing' s
testinmony at trial, she awoke to find a naked Green in her bed. He
all egedly was fondling her breast and genital area. He also had
pl aced her hand on his penis. She ordered Geen out of the room
He left, and she screaned for Eileen
12 Cochran testified that when she arrived, she saw Dow i ng
in distress and heard her nention G een’s nane. Cochran ran out to
t he guest house and confronted Green. He denied any know edge of
the incident. She then returned to the main house and tried to
calmbDow i ng. Eventually, Geen was taken into custody and charged
wi th one count of sexual assault and one count of sexual abuse.
13 Before trial, the prosecution | earned that G een had two
1982 sexual ly-related felony convictions in California, for which
he had served tinme until 1985. The state gave witten notice of
its intent to introduce these prior convictions as inpeachnent
evi dence should Green choose to testify. The defendant noved in
limne to preclude such evidence pursuant to Arizona Rule of
Evi dence 609(b). The trial judge denied the notion, stating:
Since there were only two people that know whether this
event actually occurred or not, the defendant’s
credibility, if he chooses to testify, is extrenely
inmportant for the jury to analyze. On the other hand,

t he renot eness of the offenses and the fact that one of
them by nane is extrenely prejudicial has great weight.

. . |If the defendant chooses to testify, I will allow
the State to inpeach himw th the fact that he has two
prior felony convictions. However, . . . [n]either party

can refer to the nanes of the convictions or any of the
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facts behind the convictions . . . . [A]s sanitized, |

find that the probative value of the convictions

substantially outweigh the danger of wunfair undue

prej udi ce.
14 Green took the stand and denied any involvenent in the
current incident. He testified that he had not entered the spare
bedroom gotten into the bed, or touched Dowing. He stated that
the first tinme he had heard of the matter was when Cochran cane to
the guest house and asked “[What’'s going on between you and
Bar bar a?”
15 During cross-exam nation, the prosecutor asked G een
about the existence of his “two prior felony convictions dated
February 26, 1982.” The defendant adnmtted them After both sides
finished their questioning, two jurors submtted questions. One
asked, “Are the prior felonies of M. Geen sexually related?”
Anot her asked “Are we allowed to know prior convictions?” The
court did not put either question to the defendant. Instead, it
instructed the jury to consider the prior convictions only to the
extent that they m ght bear upon the defendant’s believability as
a W tness, not as proof that he was guilty of the current charges.
16 The jury returned a guilty verdict on the sexual abuse
count, but was unable to decide the sexual assault charge.! The

def endant was sentenced to a term of inprisonnent on the sexua

abuse conviction, fromwhich he now appeals. The court of appeals

! Prior toretrial on the sexual assault count, the defendant
agreed to a plea bargain resulting in lifetime probation.
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affirmed in a nenorandum deci sion. W have jurisdiction pursuant

to Ariz. Const. art. VI, 8 5(3) and Ariz. R Crim P. 31.109.

DI SCUSSI ON
17 When reviewing a ruling on the admssibility of prior
convi cti ons, this court wi | | overturn the trial court’s

determination only if it proves to have been a clear abuse of

discretion. State v. Bolton, 182 Ariz. 290, 303, 896 P.2d 830, 843

(1995); State v. Dickson, 143 Ariz. 200, 202-03, 693 P.2d 337, 339-

40 (1985); State v. Perkins, 141 Ariz. 278, 283, 686 P.2d 1248,

1253 (1984).

1. FRule 609
18 Rul e 609 of the Arizona Rules of Evidence governs the
adm ssibility of prior convictions. It represents a slightly

nodi fi ed versi on of Federal Rule 609, and provides that a party can
i npeach a witness with a prior convictionif (1) it was for a crine
“puni shabl e by death or inprisonnent in excess of one year” or an
of fense that “invol ved di shonesty or fal se statenent, regardl ess of
the punishnent;” and (2) its probative value outweighs its
prejudicial effect. Ariz. R Evid. 609(a). Consistent with this
general rule, we have observed that “a major crine entails such an
injury to and disregard of the rights of other persons that it can
reasonably be expected the witness will be untruthful if it is to

his advantage.” State v. WIllianms, 144 Ariz. 433, 438, 698 P.2d

678, 683 (1985) (quoting State v. Mlloy, 131 Ariz. 125, 127, 639




P.2d 315, 317 (1981)).

19 However, “as . . . convictions becone ol der they have
increasingly |ess probative value on credibility.” State v.
Lucas, 146 Ariz. 597, 606, 708 P.2d 81, 90 (1985) (citing to M

Udall & J. Livernore, Arizona Practice, Laws of Evidence § 47 at 90

(2nd ed. 1982)). Thus, Rule 609(b) allows adm ssion of a “renote”
or “stale” conviction--one that is over ten years old--only if the

proponent shows that its probative value “substantially outweighs

its prejudicial effect.” Ariz. R Evid. 609(b) (enphasis added).?
Moreover, the adm ssibility finding nust be supported by “specific
facts and circunmstances” that should be disclosed on the record.

State v. Ellerson, 125 Ariz. 249, 252, 609 P.2d 64, 67 (1980)

(citation omtted), overruled on other grounds by State v. Fettis,

2 Arizona Rule of Evidence 609(b) provides:

(b) Time limt. Evi dence of a conviction
under this rule is not adm ssible if a period
of nore than ten years has el apsed since the
date of the conviction or of the rel ease of
the witness from the confinenent inposed for
that conviction, whichever is the |ater date,
unl ess the court determnes, in the interests
of justice, that the probative value of the
conviction supported by specific facts and
circunstances substantially outweighs its
prejudicial effect. However, evidence of a
conviction nore than ten years old as
cal cul ated herein is not adm ssi bl e unless the
pr oponent gives to the adverse  party
sufficient advance witten notice of intent to
use such evidence to provide the adverse party
with a fair opportunity to contest the use of
such evi dence.



136 Ariz. 58, 664 P.2d 208 (1983); see also S. Rep. No. 93-1277, at

15 (1974), reprinted in 1974 U.S.C. C A N 7051, 7061.

110 When interpreting an evidentiary rule that predom nantly
echoes its federal counterpart, we often look to the latter for

guidance. E.qg., State v. Piatt, 132 Ariz. 145, 149, 644 P.2d 881,

885 (1981) (citing to “[t]he Advisory Committee's Note attending
Rul e 601 of the Federal Rules of Evidence, which Arizona adopted
with little variation”). The House Judiciary Conmttee submtted
a proposed version of federal Rule 609 that banned the use of
renote prior convictions. H R Rep. No. 93-650, at 11 (1973),

reprinted in 1974 U. S.C.C. AN 7075, 7085. The Senate, however,

took a slightly different approach. VWiile it agreed that
“convictions over ten years old generally do not have nuch
probative value,” it recognized that “there may be exceptiona
ci rcunst ances under whi ch the conviction substantially bears on the
credibility of the wwtness.” S. Rep. No. 93-1277, at 15, reprinted
in 1974 U S.C C. A N 7051, 7061. The full Congress agreed.

111 Shortly thereafter Arizona adopted the federal rule with
m nor changes, none of which are relevant to this opinion. Thus,
the final fornmulation of our Rule 609 reflects the federa
drafters’ intent that renote convictions should be admtted “very
rarely and only in exceptional circunstances.” |d. at 15, reprinted

in 1974 U.S.C.C A N 7051, 7061-62.



2. Application

112 There is no question that G een’ s convictions were nore
than ten years old. Therefore, the state bore the burden of
provi ng exceptional circunstances. WIllians, 144 Ariz. at 437, 698

P.2d at 682; 4 Jack B. Winstein & Margaret A. Berger, Winstein's

Federal Evidence 8 609.06[1] (Joseph M MLaughlin, ed., 2d ed.

1997). We have previously spoken of factors that mght be
considered by trial judges in permtting the use of prior

convi cti ons. In State v. Noble, 126 Ariz. 41, 43, 612 P.2d 497,

499 (1980), we said:

In deciding whether a prior conviction can be utilized
for inpeachnment purposes, the trial court takes into
account nmany factors such as the renoteness of the
conviction, the nature of the prior felony, the | ength of
the former inprisonnent, the age of the defendant, and
his conduct since the prior offense. There are no set
gui del i nes.

(Gtations omtted). In State v. Wllians, we reviewed a 609(a)
ruling and agai n enunerated circunstances that could be considered
in determning the probative value of a prior conviction. These
i ncl uded the “i npeachnent val ue of the prior, length of tine since
the prior conviction, the wtness' history since the prior
conviction, the simlarity between the past and present crines, the
i nportance of defendant's testinony, and the ‘centrality of the
credibility issue.”” WlIllians, 144 Ariz. at 438, 698 P.2d at 683

(citing United States v. WMhone, 537 F.2d 922, 929 (7th Cr.

1976)) .



113 The fact that Wllians was a 609(a) case does not nake
the foregoing factors inapplicable to a 609(b) analysis. Conpare
Mahone, 537 F.2d at 929 (listing the Wllians factors in a 609(a)

case), with United States v. Townsend, 555 F.2d 152, 159 (7th Gr

1977) (citing to Mahone when descri bing the bal ancing nmethod to be

used in a 609(b) case); and United States v. Meyers 952 F.2d 914,

916 (6th G r. 1992) (applying the Wllianms factors in a 609(a)

case), with United States v. Sloman, 909 F. 2d 176, 180-81 (6th Gr.

1990) (applying the sane factors in a 609(b) case). The critica
difference between Rule 609(a) and (b) lies in the bal ancing
standard to be applied, not in the facts and circunstances to be
consi der ed.

114 The trial court here listed only one of the WIIlians
factors, the centrality of credibility, in support of its ruling.
W do not believe that this alone “substantially outweighs” the
prejudicial effect of two renote convictions that woul d ot herw se
be inadm ssible as a matter of sound judicial policy. W agree
with the Fifth Grcuit’s observation that “the nere fact that the
defendant’s credibility is in issue--a circunstance that occurs
whenever the defendant takes the stand--cannot, by itself, justify
adm ssion of evidence of convictions over ten years old.” United

States v. Acosta, 763 F.2d 671, 695 (5th Gr. 1985) (quoting United




States v. Brown, 603 F.2d 1022, 1028 (1st Cir. 1979)).°3

115 The state argues that because this case boils down to “he
said, she said,” the probative value of the prior convictions is
great enough to carry the burden. W find this argunent
unpersuasive. There are many cases in which the testinony of one
witness is pitted against another. To allow the adm ssion of
renote felonies in every such “swearing contest” would be to
effectively defeat the policy that severely limts their use.

16 The state’s reliance on State v. Poland, 144 Ariz. 388,

698 P.2d 183 (1985), and State v. Gllies, 135 Ariz. 500, 662 P.2d

1007 (1983), is m splaced. In Poland, we found no error in a
judge’s decision to allow evidence of a felony to inpeach the
def endant under 609(a). We stated that “[b] ecause defendant relied
upon an alibi defense, inpeachnent evidence was vitally inportant
to the State.” Pol and, 144 Ariz. at 400, 698 P.2d at 195.
Likewise, in Gllies, the trial court allowed the prosecution to
i npeach the defendant with what was apparently a recent prior

felony. W upheld the judge’'s decision, noting that because there

3 In Brown, the First Crcuit held that the trial court had
not abused its discretion in admtting renote prior convictions,
noting the existence of other nore recent crimnal activity to go
with the earlier felonies. Brown, 603 F.2d at 1029. I n other
words, a second factor identified in both our WIllians and Nobl e
decisions, see § 12, supra — the wtness’s conduct since the
remote felony — was present in Brown. There are, however, no
recent felonies in the case before us today. In fact, there is no
evi dence of bad conduct on the part of the defendant fromthe tine
of his 1982 convictions to the present crimnes.
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were no wtnesses to the alleged crinme, the defendant’s credibility
was a crucial issue in the trial. Gllies, 135 Ariz. at 507, 662
P.2d at 1014.

117 Poland and G llies dealt with Rule 609(a). |In neither of
those reported decisions is there any suggestion that the prior
conviction was nore than 10 years old, or that an issue of
renot eness had been raised by the defense. Thus, they illustrate
only that the centrality of a witness’'s credibility is a valid
consideration in weighing the probative value of a prior

conviction, a point we also nade in State v. Wllians, 144 Ariz. at

438, 698 P.2d 682. But that does not dispose of the case at hand,
in which the state’'s obligation was to show that the probative

value of the felonies substantially outweighed the prejudice

attached to them Rule 609(b), Ariz. R Evid.*

118 The di ssent suggests that by rejecting the adm ssion of
a stale conviction in this case, we have replaced rule 609(b) with
an absol ute bar to the adm ssion of convictions over ten years ol d.

We respectfully disagree. Qur decision today does not alter or

4 The dissent cites a nunber of cases, including Gllies, in
support of “the direct relationship between the adm ssibility of
convictions and cases in which credibility is the key.” |Infra at

1 27. Not one of them however, stands for the proposition that
centrality of credibility, standi ng al one, satisfies the
substanti al outwei ghing test required by 609(b). See, e.g., State
v. Dickson, 143 Ariz. 200, 202, 693 P.2d 337, 340 (1985); State v.
Hardi ng, 141 Ariz. 492, 498-99, 687 P.2d 1247, 1253-54 (1984);
State v. Davis, 137 Ariz. 551, 560-61, 672 P.2d 480, 489-90 (App.
1983); State v. Dixon, 126 Ariz. 613, 617-18, 617 P.2d 779, 783-84

(App. 1980).
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elimnate Rule 609(b); it enforces it. G ven only one of the key
factors set forth in our earlier cases, we conclude that the higher
standard of Rule 609(b) has not been net here.

119 We recogni ze that not all courts have reached the sane

result. See, e.qg., United States v. Pritchard, 973 F.2d 905, 909

(11th Gr. 1992) (finding that “the probative val ue of the [renvote]
conviction outweighed the possible prejudice to [defendant],

because [defendant’s] credibility was a key issue”); United States

V. Spero, 625 F.2d 779, 781 (8th Gr. 1980) (upholding the
adm ssion of a twenty-two year old conviction into evidence to
i npeach defendant where “it is fair to say that in its final
anal ysis, the jury had to choose between accepting the testi nony of
[ anot her wi tness] or accepting the testinony of [defendant]”). But

see United States v. Bensinobn, 172 F.3d 1121, 1126 (9'" Gr. 1999)

(“the probative value of a prior conviction may not be determ ned
by how inportant the defendant’s credibility is to the opposing

party”) (enphasis in original); Anmerican Hone Assurance Co. V.

Anerican President Lines, Ltd., 44 F.3d 774, 778-79 (9" Gr. 1994)

(rejecting adm ssion, holding that the probative value of a prior
conviction is nmeasured by how well it denonstrates the w tness’
| ack of trustworthiness, not how badly the offering party wants or
needs to inpeach him.

120 W believe the better rule is the one we articulate

11



t oday. Rule 609(b) permts the admssion of renpote prior
convictions “very rarely and only in exceptional circunstances.”
Because there was no show ng of such circunstances here, we hold
that the trial court abused its discretion.

HARMLESS ERROR
121 “[Tlhis court will not reverse a conviction if an error

is clearly harmess.” State v. Doerr, 193 Ariz. 56, 64, 969 P.2d

1168, 1176, 933 (1998). Error is harmess only if we can say,
beyond a reasonabl e doubt, that it “did not contribute to or affect

the verdict.” State v. Bible, 175 Ariz. 549, 588, 858 P.2d 1152,

1191 (1993) (citation omtted). Put another way, the proper
inquiry is “whether the guilty verdict actually rendered . . . was
surely unattributable to the error." Id. (quoting Sullivan v.

Loui si ana, 508 U.S. 275, 279, 113 S.Ct. 2078, 2081, 124 L. Ed.2d 182
(1993)).

122 The evidence presented here was entirely testinonial
Dowing testified that Geen nolested her. The defendant denied
the charge. The testinony of the other wtnesses provided
circunstantial evidence of limted value. Geen’'s credibility was
plainly at issue. Moreover, the jurors’ questions suggest that
their know edge of the defendant’s past convictions may have had
sone effect. Gven all of this, we cannot say beyond a reasonabl e

doubt that the erroneous adm ssion of this evidence did not

12



contribute to or affect the verdict.
123 We therefore reverse and renand the matter for further

proceedi ngs consistent with this opinion.

THOVAS A. ZLAKET, Chief Justice

CONCURRI NG:

CHARLES E. JONES, Vice Chief Justice

STANLEY G FELDMAN, Justi ce

RUTH V. MCGEREGOR, Justice

MART ONE, Justice, dissenting.

124 The court concludes that the adm ssion of Geen’s prior
convictions was an abuse of discretion. | disagree.

125 Rul e 609, Ariz. R. Evid., governs “Ilnpeachnent by
Evi dence of Conviction of Crinme.” Rule 609 has a single use: to

cast doubt on a witness’ credibility through introduction of past
convictions. It is true that under Rule 609(b), prior convictions
that are nore than ten years old should be admitted only where
probative value substantially outweighs prejudice. But if that

circunstance is not present in this case, then it never wll be
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present under Rule 609(b). In this case, there was no physica
evi dence. There were no witnesses to the crinme other than the
victimand the defendant. The only evidence presented of the crine
itself was testinony fromthose two wi tnesses. The only issue upon
whi ch the verdict turned was the credibility of the defendant and
the victim

126 Qur cases and those of our court of appeal s recogni ze the
obvious: where wtness credibility is case dispositive, the

probative value of a conviction is very high. See State v.

Hardi ng, 141 Ariz. 492, 499, 687 P.2d 1247, 1254 (1984) (“[T]here
were no witnesses to the crine, so the credibility of appellant was
a vital consideration. . . . [Il]t would have been inportant for
the jury, when considering appellant’s credibility, to possess
information about appellant’s history of convictions. . . .7

(citations omtted)); State v. Glles, 135 Ariz. 500, 507, 662 P.2d

1007, 1014 (1983) (“Due to the absence of witnesses to the all eged
crinmes, the credibility of the appellant was of considerable

inportance.”); State v. Dickson, 143 Ariz. 200, 203, 693 P.2d 337,

340 (1985) (“That a defendant nust depend substantially or even
entirely upon his testinony for a defense does not preclude
i npeaching his credibility with prior convictions.”); State v.
Davis, 137 Ariz. 551, 561, 672 P.2d 480, 490 (App. 1983) (“[T]he

sole contested issue was the credibility of the victim Defense
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counsel was able to effectively cross-exam ne several w tnesses and
elicit substantial testinony to the effect that the victimhad |i ed
on various occasions to her parents, her sister and others. Under
t hese circunstances, we believe that the jury was entitled to have
before it any information which mght have bearing on the

defendant’s credibility also.”); State v. Dixon, 126 Ariz. 613,

618, 617 P.2d 779, 784 (App. 1980) (“Were the direct conflict of
testinony between [a wtness] and the defendant is of such
paranount inportance, the jury should have before it al
information which mght reflect on the truthfulness of the
defendant.”).

127 Instead of following Arizona s understanding of the
direct relationship between the admssibility of convictions and
cases in which credibility is key, the court adopts this partia
quote from anong divergent circuit court cases: “[T]he nere fact
that the defendant’s credibility is in issue—a circunstance that
occurs whenever the defendant takes the stand—eannot, by itself,

justify adm ssion of evidence of convictions over ten years old.”

Ante, § 14 (quoting United States v. Acosta, 763 F.2d 671 (5th

Cir. 1985)).! But even if this were the correct rule, the tria

! Relying on Acosta is problematic. There, the trial court
failed to weigh probative val ue agai nst prejudicial effect. Thus,
Acosta nerely renmanded the case for a Rul e 609(b) determ nation by
the district court. 1d. at 695. Moreover, the Acosta quote upon
which the court relies originally cones from United States v.
Brown, 603 F.2d 1022 (1st Cr. 1979), which affirmed the tria

15



court did not admt the convictions solely because Geen testified
on his own behalf. The primary wi tness agai nst Green, the victim
had been inpeached with evidence of bias. Because there was no
ot her evidence against Geen, the jury had only one factor upon
which to base a verdict — which witness was nore credible, the
victimor the defendant? Under these circunstances, the jury is
entitled to have “all information which mght reflect on the
trut hful ness of the defendant.” D xon, 126 Ariz. at 618, 617 P.2d
at 784.

128 The trial court admtted Geen's prior convictions

court’s adm ssion of prior convictions over ten years old. The
full quote is as foll ows:

O course, the nmere fact that the defendant’s credibility
is in issue—a circunstance that occurs whenever the
def endant takes the stand—eannot, by itself, justify
adm ssi on of evidence of convictions over ten years ol d.
Such a rule would make the ten year limt in Rule 609(b)
nmeani ngl ess. But when the defendant’s alibi is that
another culprit commtted the crinme and the alternative
culprit’s credibility is severely attacked when he takes
t he stand and deni es his invol venent, the probative val ue
(i.e., the inportance) of prior conviction evidence
relating to the defendant necessarily increases.

Brown, 603 F.2d at 1028 (enphasis added).

O her federal circuits disagree with Acosta. See, e.q.
United States v. Pritchard, 973 F.2d 905, 909 (1ith G r. 1992);
United States v. Maichle, 861 F.2d 178 (8th G r. 1988). Because
Ari zona precedents address the i ssue, supra, Y 26, there is no need
to resort to one of nany divergent federal views. Wi | e nost
Ari zona cases address Rule 609(a), Ariz. R Evid., | agree with the
court that Rule 609(a) analysis is applicable to Rul e 609(b) cases.
Ante, T 13.
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because “the defendant’s credibility . . . is extrenely inportant
for the jury to analyze.” Tr., Aug. 12, 1998, at 13. To abuse its
discretion, a trial court nust nake an error of law, fail to
consi der the evidence, nmake sone ot her substantial error of |aw, or
have no substantial evidence to support its conclusion. Gant v.

Ariz. Pub. Serv. Co., 133 Ariz. 434, 456, 652 P.2d 507, 529 (1982).

None of these flaws is present in this case. The trial court
foll owed the process required by Rule 609(b) without error.? The
judge clearly considered the evidence. There were no other clained
substantial errors of law. And there was sufficient evidence to
support the conclusion that the convictions’ probative value
substantially outweighed their prejudicial effect, especially as

sanitized. See Little v. Little, 193 Ariz. 518, 520, 975 P.2d 108,

110 (1999) (“An abuse of discretion exists when the record, viewed
in the light nost favorable to wupholding the trial court’s
decision, is ‘devoid of conpetent evidence to support’ the

decision.”) (quoting Fought v. Fought, 94 Ariz. 187, 188, 382 P.2d

667, 668 (1963)).
129 By hol ding that prior convictions nore than ten years old
are not adm ssible here, the court has, w thout expressly saying

so, created an absolute bar to their admssion in any case.

2 It weighed the probative value against the prejudicial
effect and made a finding on the record that, under the facts and
ci rcunstances of this case, the probative value of Geen' s prior
conviction substantially outweighed its prejudicial effect.

17



Because this is contradicted by the plain | anguage of Rule 609(b),

| respectfully dissent.

Frederick J. Martone, Justice

18



	No. CR-99-0569-PR
	page 3
	DISCUSSION
	Application
	page11
	HARMLESS ERROR
	CONCURRING:
	page 16
	dissent.

