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MART ONE, Justice.
11 A jury convicted James Cornell Harrod of preneditated
murder and felony nmurder. The trial court sentenced himto death.
Appeal to this court is automatic under Rules 26.15 and 31.2(b),
Ariz. R Oim P., and direct under A RS. § 13-4031. W affirm
. BACKGROUND
12 At the tine of his death, Ed Tovrea Sr. had an esti nated
net worth of $6 million. He left a significant portion of this
estate outright to his wife, Jeanne Tovrea. The rest of the
estate, valued at approxinmately $3.9 nmillion, was put into a trust.
During the remai nder of her life, Jeanne was the beneficiary of the
incone fromthis trust. Upon Jeanne’s death, the residuary was to
go to Ed Sr.’s three children, including his son, Ed Jr. (who was
known by the nicknanme “Hap”).
13 Sonetinme in 1987, Jeanne Tovrea began to receive phone
calls from Gordon Phillips, who clained to be a stringer for Tine
Life Publications, and who said that he was interested in Ed Sr.’s
days as a prisoner of war. Because Jeanne was suspicious of the
persistent caller, she asked a friend, who was a retired Cl A agent,
to investigate Gordon Phillips. Hs inquiries were fruitless.
14 On July 11, 1987, Jeanne nmet with Phillips in Newport
Beach, California. Deborah Nolan Luster, Jeanne’s daughter, was
present and spoke with Phillips for 30 to 45 m nutes. Nei t her

Nol an Luster nor Jeanne nmet with Gordon Phillips again.



15 Between mdnight and 1 a.m on April 1, 1988, a burglar
alarm went off in Jeanne’s house in Phoeni x. When the police
arrived, they found that a piece of glass and a rubber seal had
been renoved from the w ndow above the kitchen sink. Jeanne was
found in her bed. She had been shot in the head five tinmes. Three
of the shots had been fired through a pillow.

16 Al t hough t he house was protected by nore t han one burgl ar
alarm the w ndow above the kitchen sink was the only point of
entry that was not connected to an alarm The police determ ned
that the al arm had been set off when the intruder |eft through the
arcadi a door. Eighteen of the fingerprints found on or around the
wi ndow and the counter below it were Harrod's.

17 On April 19, 1988, while cleaning Jeanne’ s hone, Nol an
Luster’s husband discovered a mcro-cassette tape containing a
phone nmessage fromGordon Phillips. He gave the tape to the police
the next day. In May 1991, Nolan Luster attended a photographic
| i neup which did not include a picture of Harrod. She did not
identify anyone as Phillips.

18 On April 15, 1992, the television program Unsol ved
M/steries ran a piece on the nurder featuring the answering nmachi ne
nessage from Gordon Phillips. Harrod s then brother-in-law, Curt
Costel l o, recogni zed the voice as Harrod’s. Curt taped a rerun of
the epi sode and sent copies to his brother Mark Costello, and his

sister, Anne Costello (Harrod's wife at the tine). He also sent a



copy to Jeff Fauver, a friend who was a forner FBI agent and who
was then working as a crimnal investigator for the United States
Department of Defense. Al three of the recipients knew Harrod
wel | and recognized the voice on the tape as Harrod’s. Fauver
call ed the police anonynously on Decenber 9, 1993.

19 In Novenber 1994, Anne Costello contacted the police
t hrough her lawer. She was granted imunity from prosecution on
condition that she was not a participant in the nurder and was
conpletely truthful during the investigation. Shortly thereafter,
the police prepared a photographic lineup containing Harrod' s
picture. Nolan Luster did not identify anyone as Gordon Philli ps.
7110 Harrod was arrested on Septenber 14, 1995, after the
police matched his fingerprints to those at the crine scene. On
Decenber 19, 1996, Nol an Luster positively identified Harrod at a
live |ineup. Tel ephone records showed that during the nonths
precedi ng the nurder over 1,500 phone calls had been nade between
Harrod and Hap, and that 52 of those calls took place the day
before the nurder. Hap had sent over $35,000 to Harrod in various
anount s.

111 At trial, the state clainmed that Hap had arranged to pay
Harrod $100, 000 to rmurder Jeanne so that Hap and his siblings could

take under the trust.!? Harrod testified in his own defense,

1 Hap told Harrod that he and his sisters hated Jeanne because
she had limted their access to Ed Sr. during his final illness and
was depleting the remaining assets with her new boyfriend.
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stating that he never posed as Gordon Phillips, net Jeanne, |eft
nmessages on her answering nachine, or broke into her hone. He
deni ed nurdering Jeanne or participating in the nurder in any way.
He al so suggested that the fingerprints at the scene identified as
his had been created with a prosthetic fingerprint glove. He
clainmed that his relationship with Hap invol ved busi ness ventures
in China. He denied ever discussing the nurder with his wife, Anne
Costello. On rebuttal, Anne Costello testified that Harrod had
tol d her extensively about his involvenent in the nurder.?
112 Harrod was convicted of first degree murder and fel ony
murder. The trial court found that the pecuniary gain aggravating
factor, ARS. § 13-703(F)(5), and three mtigating factors had
been proven. Finding that the mtigating factors were not
sufficiently substantial to call for |eniency, the court sentenced
Harrod to death.
I'l. |SSUES

113 Harrod raises the foll ow ng issues:

A TRI AL | SSUES

1. Did the trial court err in excluding third party
cul pability evidence?

2. Did the trial court err in finding that Nolan

2 For exanple, she said that: (1) Harrod had told her that he
was famliar with the security systemat Jeanne’'s house, i ncluding
the fact that the kitchen wi ndow was not on the system (2) he | eft
honme at 9:00 p.m the night of the murder and told her that he was
going to watch the hit on Jeanne; and (3) at 2:00 a.m the next
norni ng, he returned hone and told her that it was over.
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Luster had not been successfully hypnotized and
permtting her to testify about an identification
she made of Harrod after the failed hypnosis
sessi on?

3. Did the trial court err in permtting Anne Costello
to testify that she left himbecause she coul d not
live with someone who could be involved in a
mur der ?

4. Did the trial court err in permtting Harrod' s ex-
wife to testify about acts she observed and to
i npeach Harrod by testifying about otherw se
privileged marital comunications after he denied
havi ng such conversations?

B. SENTENCI NG | SSUES

1. Did the trial court err in refusing to admt the
results of a polygraph examination at the
aggravation/mtigation hearing?

2. l's t he Ari zona deat h penal ty statute
unconstitutional on its face and/or as applied in
this case?

[11. ANALYSIS
A TRI AL | SSUES
1. Third Party Cul pability Evidence
114 The trial court excluded evidence of a supposed
confession by Janes Majors, a California death rowinmate, that he
kill ed Jeanne Tovrea. WMajors purportedly confessed to Joe Calo, a
fellow death row inmate. Calo pled guilty to a series of nurders
in exchange for a sentence other than death. Calo clained that
Maj ors was the trigger man in the murders to which Calo eventually
pled guilty, and that Majors had also confessed to the nurder of

Jeanne Tovrea. But Calo’ s accounts of the Tovrea nurder (as



all egedly confessed by Majors) were inconsistent with each other
and with the physical evidence found at the scene.® Police efforts
to corroborate Majors’ confession failed. Wen questioned, Myjors
deni ed i nvol venent in the nurder and deni ed nmaki ng the confessi on.
115 Harrod contends that My ors’ statenent should have been
adm tted under the statenent against penal interest exception to
the hearsay rule. Rule 804(b)(3), Ariz. R Evid., provides:

Rul e 804. Hearsay Exceptions; Declarant
Unavai | abl e

(b) Hearsay exceptions. The follow ng are not
excluded by the hearsay rule if the decl arant
is unavail able as a w tnesses:

(3) Statenment against interest. A statenent
which was at the tinme of its making so far
contrary to the declarant’s pecuniary or
proprietary interest, or so far tended to
subject himto civil or crimnal liability,
. that a reasonable person in the
declarant’s position would not have nade the
statenment unless believing it to be true. A
statenent tending to expose the declarant to
crimnal liability and offered to excul pate
the accused is not adm ssible unless
corroborating circunstances clearly indicate
the trustworthiness of the statenent.

116 When a statenent is offered to excul pate the defendant,

the rule inposes three requirenments. First, the declarant nust be

3 For exanple, Majors supposedly stated that he shot Tovrea
once, but she had been shot five tinmes; he clained to have shot her
in one room before noving her into the bedroom but the evidence
showed that she was shot in her bed.
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unavail able. Rule 804(a), Ariz. R Evid.; see State v. Medina, 178

Ariz. 570, 576, 875 P.2d 803, 809 (1994). Second, the statenent

must be so far against the declarant’s interest that he woul d not

have made it unless he believed it to be true. Third,
corroborative ci rcunst ances nmust “clearly i ndi cate t he
trustworthiness of the statenent.” Rule 804(b)(3), Ariz. R Evid.

The trial court nust exam ne any evidence that corroborates or
contradicts the statenent to find whet her a reasonabl e person coul d

conclude that the statement is true. State v. LaG and, 153 Ari z.

21, 28, 734 P.2d 563, 570 (1987).

117 Harrod of fered no evi dence that Maj ors woul d have refused
to testify had he been called. He asserts that a person on death
row in California would not cone to Arizona to admt another
murder. At the hearing on the notion to preclude, defense counsel
stated: “We don't at this stage know whether or not M. Mjors
woul d be available to testify.” Tr. Nov. 7, 1997, at 130. Because
he made no affirmative show ng that Majors would have refused to
testify if <called, Harrod failed to show that Mjors was

“unavail able” within the neaning of Rule 804(b)(3). . LaG and,

153 Ariz. at 27, 734 P.2d at 569; State v. Henry, 176 Ariz. 569,

575, 863 P.2d 861, 867 (1993) (declarant was |legally unavail able
because of showi ng that declarant would have asserted his Fifth

Amendnent privilege if called to testify); State v. Thoma, 834 P. 2d

1020, 1025 (Or. 1992) (under anal ogous rule, where defendant nade



no showing that declarant would invoke the Fifth Anendnent
privilege or that incarceration prevented him from testifying,
decl arant was not |egally unavailable).*

118 Even i f Harrod had shown that Majors was unavail able for
the purposes of Rule 804, the statenent was properly excluded
because it was not trustworthy. There was no evi dence that Mjors
was at the crine scene. The details of the statenent were
i nconsistent with the crine, and Majors hinself deni ed i nvol venent .

See LaGrand, 153 Ariz. at 27, 734 P.2d at 569 (finding that

trustwort hi ness of 804(b)(3) statenent is negated by contradictory
evidence and |ack of corroborating evidence). For these sane
reasons, the Majors confession did not neet the “inherent tendency”

requi renent of State v. Fulmnante, 161 Ariz. 237, 252, 778 P.2d

602, 617 (1988).

119 Rel yi ng on Chanbers v. M ssissippi, 410 U. S. 284, 298, 93

S. C. 1038, 1047 (1973), Harrod argues that the exclusion of the
Maj ors confession denied himthe right to present a defense. But
in LaGand we noted that the Court in Chanbers was strongly
persuaded by the denonstrated reliability of the proffered

statenments. 153 Ariz. at 29, 734 P.2d at 571. W found that by

4 That Majors was inprisoned in another state is insufficient
to show unavailability. Maj ors could have been summoned under
A RS 8§ 13-4093. See, e.qg., State v. Medina, 178 Ariz. 570, 572
n.5, 875 P.2d 803, 805 n.5 (1994); State v. Brady, 122 Ariz. 228,
230-31, 594 P.2d 94, 96-97 (1979) (California s reciprocal |aw
permts sunmoni ng decl arant incarcerated in California).

9



applying the test for corroboration under Rule 804(b)(3), the
hearsay rul e was not applied nmechanistically and the exclusion of
an unreliable third party confession did not violate the
defendant’s right to present a defense. So too, we hold that the
exclusion of the Majors’ confession did not deny Harrod the right
to present a defense. There was no error in excluding it.

2. The Post-Hypnotic Testi nony

120 On March 14, 1990, Nolan Luster submtted to an attenpt
at hypnosis to enhance her recall of Gordon Phillips for the
purpose of <creating an investigatory sketch. The attenpt at
hypnosi s was unsuccessful and no sketch was produced. |n Decenber

1996, Nolan Luster selected Harrod froma live |ineup as Gordon

Phillips.
121 Harrod noved to exclude Nolan Luster’s post-hypnotic
identification of Gordon Phillips. The state argued that Nolan

Luster had never been successfully hypnotized. The state offered
testinony by the hypnotist and an additional expert that Nol an
Luster had not succunbed to hypnosis. Harrod’ s expert was
generally equivocal, and testified that “it [wa]s al nost equally
possi bl e that she was or wasn’t hypnotized, that being pressed for
which, | would say it is nore likely that she in fact was
hypnoti zed.” Tr. Cct. 10, 1997, at 9-13.

122 The trial court found by a preponderance of the evidence

t hat Nol an Luster had not been hypnotized. It did state, however,
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that if the standard were clear and convincing evidence, it would
not have so found. Based on its finding, the court admtted Nol an
Luster’s identification testinony.

123 Because witnesses nay testify only to matters recalled

and recorded before hypnosis, State v. Mena, 128 Ariz. 226, 232,

624 P.2d 1274, 1280 (1981), if the state failed to prove that Nol an
Luster had not been successfully hypnotized, it would have been
error to permt her to testify about the later identification,

State v. Lopez, 181 Ariz. 8, 9, 887 P.2d 538, 539 (1994).

124 In State v. Stolp, 133 Ariz. 213, 215, 650 P.2d 1195,

1197 (1982), we declined to “establish a burden of proof for the
state to neet when it asserts that one of its w tnesses subjected
to a hypnotic session was in fact never hypnotized.”

125 At | east one other court has addressed the issue of the
proper standard for determ ning whether a w tness was successfully

hypnoti zed. People v. Ronero, 745 P.2d 1003 (Colo. 1987).

Squarely presented with the i ssue, the Ronero court determ ned t hat
unsuccessful hypnosis nmust only be shown by a preponderance of the
evi dence. Id. at 1016. Because this is consistent with the
typical standard for prelimnary questions of fact, see Rule
104(a), Ariz. R Evid., we agree with Ronero that the standard is
a preponderance of the evidence.

126 Because the proper standard was applied and the court’s

finding was based on its credibility determ nations, we give great
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deference to the trial court’s finding. The trial court found by
a preponderance of the evidence that Nolan Luster had not been
successful ly hypnoti zed. After reviewing the record, we agree.
Nol an Luster was properly permtted to testify about the subsequent
identification.

3. Anne Costello’s Testinony
127 In his case-in-chief, Harrod suggested that his ex-wife
and her famly were |ying about Harrod's invol venent in the nurder
because of bitterness over their divorce. On rebuttal, the state
asked Anne Costell o why she divorced Harrod. The defense objected
on the basis of rel evance. The state argued that her testinony was
relevant to show that Anne Costell o was not testifying because of
any aninmus she harbored toward Harrod, thus rebutting the
suggestion raised by the defense. The objection was overrul ed
She sai d:

| left him because | couldn’t live wth him

because of this terrible thing that he had

done, because |I couldn't stand the fact that |

was |iving with soneone that could be invol ved

wi th a nurder
Tr. Nov. 14, 1997, at 28. Harrod nowclains that it was error to
permt Anne Costello to opine on the ultimte issue.
128 There was no error. First, Harrod opened the door to
this testinony. Second, this was not opinion testinony at all

Anne Costello’'s testinony was not her bald opinion of Harrod's

guilt or innocence. Her testinony was based on what Harrod had
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told her or done in her presence. See Rules 602, 701, 704, Ariz.
R Evid. There was no error in admtting it.

4. Marital Privilege

a. Case-in-Chief

129 The state noved for an order to allow Anne Costello to
testify about statenments Harrod nade to her regarding the plot to
kill Jeanne Tovrea. The court denied the notion, finding that the
conversations were protected by the marital communications
privilege. The court did, however, permt Anne Costello to testify
to everything she “observed, overheard or did wth [the] defendant
in relation to this case.” Mnute Entry Cct. 9, 1997, at 21.
Harrod chal |l enges this ruling arguing that certain of his acts were
i ntended as confidential comrunications.
130 There are two marital privileges. A R S. § 13-4062(1)
provi des that:

A person shall not be exam ned as a witness in
the foll ow ng cases:

1. A husband for or against his wife wthout
her consent, nor a wife for or against her
husband wi thout his consent, as to events
occurring during the marri age, nor can either,
during the marriage or afterwards, wthout
consent of the other, be examned as to any
comuni cati on nade by one to the other during
the marri age.

131 The anti-marital fact privilege, which all ows one spouse
to prevent the other fromtestifying, term nates when the marri age

is dissolved. State v. Drury, 110 Ariz. 447, 451, 520 P.2d 495,

13



499 (1974); see also State ex rel. Wods v. Cohen, 173 Ariz. 497,

502, 844 P.2d 1147, 1152 (1992). Because Anne Costell o and Harrod
were divorced long before trial, the anti-marital fact privilege
does not apply.

132 The marit al conmuni cati ons privilege protects
confidential comunications nade between spouses while they are
married and it survives the marriage. A R S. 8 13-4062(1); Drury,
110 Ariz. at 453, 520 P.2d at 501.

133 Harrod contends that the receipt of Federal Express
packages and the burning of a package were confidential marita

comruni cati ons and should have been protected by the privilege.?®
VWhile the privilege protects all confidential communications, it

protects neither non- confi denti al conmuni cati ons  nor non-
comuni cative acts. Drury, 110 Ariz. at 454, 520 P.2d at 502. W
have expressly declined to extend the privilege fromconfidenti al
ver bal communi cations to acts, ruling that a spouse may not testify
about the forner, but nmay testify about the latter. 1d., 520 P.2d

at 502; see also Posner v. N.Y. Life lns. Co., 56 Ariz. 202, 207,

106 P.2d 488, 491 (1940) (finding that a spouse “may testify as to

what was done by either spouse, but not as to what was said if it

® Harrod al so argues that Anne Costello’s testinbny about a
down paynent on a house, paynent of hotel bills, and the purchase
of a car were confidential comunications. However, all of these
acts involved the presence of a third person. Because any
comuni cations made in the presence of a third person are not
confidential, they are not privileged.
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was in the nature of a confidential comrmunication” (enphasis in

original)); Mrris K Udall, Arizona Evidence 8 501.3 (4th ed.

2000) (“The conmuni cati ons privilege applies only to
communi cations, not to other facts or conduct, observed in
confidence during the marriage.”). In Drury, the defendant asked
us to “extend the privilege to any confidential comunication
whet her it be oral conversation or conduct.” 110 Ariz. at 454, 520
P.2d at 502. Because “the privilege is an obstacle to the pursuit
of truth,” which “serves no real functioninthereality of married
life,” we declined to do so and held that the privilege “should be
limted rather than expanded.” Id., 520 P.2d at 502. Anne
Costello’s testinony on direct examnation was limted to non-
conmmuni cative acts she observed. There was no error.
b. Rebut t al

134 At oral argunent on the notion to admt Anne Costello’s
testinony, a second i ssue which the parties had not briefed arose:
whet her Harrod woul d waive the privilege by testifying about the
conversations Anne Costello clained he had with her. The court
ultimately decided that if Harrod chose to testify about those
conversations, he would waive the privilege with respect to “those
areas where the ex-wife testifies dealing directly wwth that of the

husband’s.” Tr. Nov. 7, 1997, at 126. Harrod flatly denied

havi ng any conversations with Anne Costell o regarding the Tovrea
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murder.® Because her proposed testinony contradicted Harrod's, the
court permtted the state to i npeach himby all owm ng Anne Costello
to testify on rebuttal about conversations she had wi th him about
t he nurder.

135 Harrod argues that the trial court “abrogated” the
privilege by judicially crafting an exception that does not appear
in an ot herw se cl ear and unequi vocal statute. But the trial court
did not find that the privilege did not apply. Rather, it found
that Harrod waived the privilege. At the hearing on the issue,
counsel stated:

Now Judge, | don’t nean to suggest there is -

there isn’t any way Janmes coul d open the door

to Anne’s statenents. Certainly if he gets up

t here and vol unteers that he never discussed a

thing with his wwfe, or that he specifically

di scussed this but didn’t say what she clains
he said, he has breached the privilege, and

6 On direct exam nation, counsel asked:

Q D d you ever talk to M. Tovrea during any
of the time periods exhibited by these charts
about killing his stepnother?
A: | have never had a conversation with anyone
regarding killing Ms. Tovrea.

Tr. Nov. 12, 1997, at 59-60.
On redirect exam nation, counsel asked the follow ng:

Q Did you ever have any conversation wth
your wife, admtting to her, your involvenent
in your having [sic] any involvenent in the
Jeanne Tovrea homi ci de?

A: No.

Tr. Nov. 13, 1997, at 149.
16



the State would be permtted certainly to
cross-examne himon it and probably to call
Anne to inpeach himon it.

Tr. Nov. 7, 1997, at 115-16.

136 Later, referring to Henderson v. State, 583 So. 2d 276,

293-94 (Ala. Crim App. 1990), where the defendant took the stand
and di scussed the marital comrunication that he sought to prevent
his wife from di scussi ng, defense counsel stated:

Now that's exactly the kind of sword and
shield situation that shouldn’t be allowed to
happen, and | have al ways acknow edged to the
Court that | recognize that it will be nmy job
as attorney and Janes’ job as the witness, to
not broach that subject. And if we do, we do
at our own peril, but not the nere fact of
taki ng the wi tness stand.

Tr. Nov. 7, 1997, at 119-20. Def ense counsel was correct. In

Harris v. New York, 401 U S 222, 225-26, 91 S. C. 643, 645-46

(1971), the Court held that prior inconsistent statenents nade
wi thout the benefit of Mranda warnings (and thus otherw se
i nadm ssi ble) nmay be admtted to i npeach the defendant. The tri al
court and the state anal ogi zed the waiver of the privilege to the
Harris rule for un-Mrandi zed statenents. W agree. VWiile a
defendant clearly has a right to rely on privileges, he does not
have a right to fabricate on the stand and be inmune from
i npeachnent . See id. at 225, 91 S. C. at 645 (“The shield
provided by Mranda cannot be perverted into a license to use
perjury by way of a defense, free fromthe risk of confrontation

Wi th prior inconsistent utterances.”).
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137 The statutorily created marital conmunications privil ege
does not nerit greater protection than the Fifth Amendnent
privilege. Harrod could have refused to take the stand or respond
t o questions about comrunications in order to ensure that his wfe

could not contradict his version of events. See United States V.

Benford, 457 F. Supp. 589, 597 (E.D. Mch. 1978) (“[When the
def endant attenpted to take advantage of his wife's forced sil ence
by testifying to things known only to hinself and to her, he
attenpted to use the privilege for a purpose it was never neant to
cover.”). But once he testified, it was appropriate to allow the
jury to hear Anne Costello’ s inpeaching testinmony. W therefore
hold that where a witness testifies about otherw se privileged
marital communications, or denies having rel evant comruni cations
with his spouse, he waives the marital comrunications privilege
with respect to those comruni cations and may be inpeached by his
spouse’ s testinony.
B. SENTENCI NG | SSUES
1. Excl usi on of Pol ygraph Results

138 Harrod clains that the trial court erred by refusing to
permt him to introduce at the aggravation/mtigation hearing
evi dence that he had passed a pol ygraph exam nation in which he
denied guilt. He clains that the polygraph results should have
been adm ssible under AR S. 8§ 13-703(G, and al so because they

were relevant to any residual doubt the court had regarding his
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guilt. The state argues that because Harrod had no constitutional
right to present residual doubt evidence, he had no correspondi ng
right to present the polygraph evidence in support of residual
doubt. It further contends that even though the court permtted
Harrod to introduce evidence of residual doubt, the polygraph

which is per se unreliable, was not adm ssible pursuant to Rule
26.7, Ariz. R Cim P

139 We need not reach any of these argunents because even had
t he polygraph results been admtted, they would not have altered
the sentence inposed. The trial court nade clear that “the court
does not have any lingering doubt as to the defendant’s role or
participation in the murder of Jeanne Tovrea.” Spec. Verd. at 12
(enphasis in original). Moreover, the trial court stated that
“While this court has previously ruled [the polygraph results]
i nadm ssible, both at trial and in these proceedings, it is well

aware of the results.” [d. W agree with the trial court.’

" The role of residual doubt and the admissibility of
pol ygraph results at capital sentencing hearings are far nore
conpl ex issues than nade out by Justice Feldman’s concurrence.

If residual doubt is a mtigating circunstance that the
defendant nmust prove by a preponderance of evidence, the
aggravation/mtigation hearing could turn into an attack on the
judgnment of conviction itself. Several courts have rejected
residual doubt as a mtigating factor because it would spawn a
retrial on the guilt phase wi thout the constraints inposed by the
rul es of evidence. See, e.qg., Stockton v. Commonwealth, 402 S. E. 2d
196, 206-07 (Va. 1991); State v. CGoff, 694 N E. 2d 916, 923 (Chio
1998), cert. denied, 527 U. S. 1039, 119 S. C. 2402 (1999); People
V. Hooper, 665 N E 2d 1190, 1196 (Ill. 1996); Bussell V.
Commonweal th, 882 S.W2d 111, 115 (Ky. 1994); On the other hand,
conviction beyond a reasonable doubt is not beyond all doubt.
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2. Judi ci al Fact Finding

140 Harrod argues that the decision in Jones v. United

States, 526 U.S. 227, 119 S. . 1215 (1999), draws into question
the continuing validity of the Suprene Court’s decision in Walton
v. Arizona, 497 U. S. 639, 110 S. C. 3047 (1990). He argues that
t he aggravating factors that the judge finds under Arizona | aw are
really elements of the offense which nust be found by a jury. The
state argues that WAl ton has not been expressly overrul ed and t hat
Jones expressly distinguished Walton as a case i n whi ch aggravating
factors serve as standards to guide a judge’'s choice between life

and deat h.

Wi | e beyond a reasonabl e doubt nay be an adequat e standard for the
guilt phase of a capital case, absolute certainty may be a nore
appropriate standard for the inposition of the death penalty. As
a practical matter, any trial judge who entertains any doubt about
the defendant’s guilt, even though not sufficient to warrant a new
trial under Rule 24.1, Ariz. R &im P., islikely to sentence the
defendant to a life termunder AR S. 8§ 13-703(A).

Even if we were to conclude that residual doubt is a
mtigating circunstance that the defendant may prove, we are stil
|l eft wwth the i ssue of the adm ssibility of pol ygraph evi dence. W
have I ong held it to be inadm ssible under the Frye standard. See
State v. lkirt, 160 Ariz. 113, 115, 770 P.2d 1159, 1161 (1989);
State v. Valdez, 91 Ariz. 274, 280, 371 P.2d 894, 900 (1962). W
al so have held that the reliability requirement of Rule 26.7(b),
Ariz. R Cim P., requires the exclusion of polygraph evidence at
a pre-sentencing hearing. State v. Zuck, 134 Ariz. 509, 514, 658
P.2d 162, 167 (1982). O her courts have held polygraph results
i nadm ssible at capital sentencing hearings. See People v.
Pecoraro, 677 N. E.2d 875, 886 (IIll. 1997); Paxton v. State, 867
P.2d 1309, 1323 & n.3 (kla. Crim App. 1993); State v. Copel and,
300 S.E.2d 63, 69 (S.C. 1982).

The point, of course, is that conpl ex questions over which the
court may not be of one mnd are best addressed in a case in which
they could affect the outcone.
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141 After the briefs were filed in this case, the Suprene

Court deci ded Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348

(2000). The Court struck down a New Jersey statute that all owed
the trial court to make a factual finding (regarding hate) that
would extend the term of inprisonment beyond the statutory
prescription for the underlying offense. The Court held that
“[oJther than the fact of a prior conviction, any fact that
i ncreases the penalty for a crine beyond the prescribed statutory
maxi mum nust be submtted to a jury, and proved beyond a reasonabl e
doubt .” Id. at 490, 120 S. C. at 2362-63. The Court again
di stinguished Walton and specifically said “this Court has
previ ously consi dered and rej ected t he argunent that the principles
gui di ng our decision today render invalid state capital sentencing
schenes requiring judges, after a jury verdict hol ding a def endant

guilty of a capital crine, to find specific aggravating factors

before inposing a sentence of death.” 1d. at 496, 120 S. C. at
2366.
142 Justice O Connor dissented fromthe Court’s hol ding and

its attenpt to distinguish Walton. She noted that “[a] defendant
convicted of first-degree nmurder in Arizona cannot receive a death
sentence unless a judge nakes the factual determnation that a
statutory aggravating factor exists.” 1d. at 538, 120 S. C. at
2388 (O Connor, J., dissenting).

143 A RS 8 13-1105(C) provides that “[f]irst degree nurder
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isaclass 1 felony and i s puni shabl e by death or life inprisonnent
as provided by 8 13-703.” Thus first degree nurder is a capital
offense. But it is also the case that a death sentence cannot be
i nposed unless the trial court nmakes a factual finding that an
aggravating circunstance exists. A R S. 8§ 13-703(B) provides that,
after a separate sentencing hearing, “[t]he court al one shall nake
all factual determinations required by this section.” A RS. § 13-
703(E) provides that “[i]n determ ning whet her to i npose a sentence
of death or life inprisonnment, the court shall take into account
the aggravating and mtigating circunmstances included in
subsections F and G of this section and shall inpose a sentence of
death if the court finds one or nore of the aggravating
ci rcunst ances enunerated in subsection F of this section and that
there are no mtigating circunstances sufficiently substantial to
call for leniency.”

144 Harrod’ s argunment notwi thstanding, this is not a debate
for us to resolve. Article VI of the Constitution of the United
States provides that the Constitution and | aws of the United States
“shall be the suprene Law of the Land; and the Judges in every
State shall be bound thereby.” W are thus bound to foll ow Walton

unl ess the Suprene Court overrules it. See Agostini v. Felton, 521

us 203 237, 117 S C. 1997, 2017 (1997) (“We do not
acknow edge, and we do not hold, that other courts should concl ude

our nore recent cases have, by inplication, overruled an earlier
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precedent.”); see also Hoffman v. Arave, 236 F.3d 523 (9th Cr.

2001); MIls v. Moore, 2001 W 360893 (Fla. Apr. 12, 2001). W

therefore reject Harrod' s argunent.
3. | ndependent Revi ew

145 The jury wunaninmously found Harrod guilty of both
prenedi tated murder and felony nmurder. The trial court found that
the state had proven beyond a reasonable doubt the statutory
aggravating factor in ARS. 8 13-703(F)(5): that the nurder was
commtted as consideration for the recei pt of pecuniary gain.
146 Harrod fail ed to prove by a preponderance of the evidence
any of the statutory mtigating factors. However, Harrod proved by
a preponderance of the evidence the followng non-statutory
mtigating factors: lack of crimnal record, adjustnent to
incarceration, and famly issues. The trial court considered al
of the mtigating factors individually and cunul atively and found
that they were insufficiently substantial to call for I|eniency.

a. Pecuniary Gain
147 The state nust prove beyond a reasonable doubt that
recei ving sonething of value was “a notive, cause or inpetus [for

the nmurder] and not nerely the result.” State v. Spencer, 176

Ariz. 36, 43, 859 P.2d 146, 153 (1993).
148 The trial court based its finding of pecuniary gain on
the facts that: 1) Anne Costello testified that Harrod told her

that Hap wanted Jeanne dead so that he and his siblings could
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access their inheritance; 2) Anne Costello testified that Harrod
told her that he would receive $100,000 for the nurder and had
conplained to her that he had not yet received the total anount;
and 3) the state introduced evidence of wire transfers and checks
fromHap to Harrod totaling approxi mately $35,000. W agree with
the trial court that this aggravating factor was proven beyond a
reasonabl e doubt. This was a nurder for hire, not a robbery gone
bad. Thus this factor is entitled to great weight.

b. Statutory Mtigating Factors
149 Harrod argued and presented evidence in support of the
mtigating factors found in ARS 88 13-703(Q(3) (mnor
participation) and (G (5) (age). The trial court found that “the
evi dence presented at trial showed beyond a reasonabl e doubt that
def endant was a maj or participant in the nmurder,” Spec. Verd. at 9,
and thus (G (3) was not proven. W agree.?
150 The trial court found that Harrod’ s age at the tine of
the crinme (34), coupled wth the fact that he “was a mature
married man, who had been living an adult lifestyle for many years”
mlitated against mtigation. 1d. at 10. Additionally, the court
found that the nurder “was not an act of youthful inpulsivity, but

rather, was planned and deli berate, taking place over a period of

8 As to the felony nurder finding, the trial court found, as
permtted by Cabana v. Bullock, 474 U S. 376, 106 S. Ct. 689
(1986), that Ennmund v. Florida, 458 U S. 782, 102 S. Ct. 3368
(1982), and Tison v. Arizona, 481 U.S. 137, 107 S. C. 1676 (1987),
have been satisfied. Spec. Verd. at 15. W agree.
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nonths.” 1d. Thus (G (5) was not proven. W agree.

C. Non- Statutory Mtigating Factors
151 Harrod offered the follow ng non-statutory mtigating
factors: 1) | ack of crim nal record; 2) adjustnent to

i ncarceration, including good behavior and assisting detention
officers; 3) famly issues including mutual |ove and support of
famly and the failure of defendant’s biological father to
participate in his life; 4) lingering doubt as to his role or
participation in the crime; and 5) disproportionate sentence in
relation to other cases and to others involved in this crine.

152 Harrod proved by a preponderance of the evidence that he
had no prior <crimnal record, except for a self-reported
m sdenmeanor conviction for marijuana possession in 1976. This was

found to be a mtigating factor, and we agree.

153 Wiile the trial court agreed that Harrod' s good behavi or
in prison was a mtigating factor, it gave it mniml weight
because good behavior is expected of all inmates. W agree.

154 The trial court found that the absence of Harrod' s

bi ol ogi cal father was not a mtigating factor because there was no
evi dence that his absence had any causal relationship to Harrod’' s
participation in the nurder. W agree. The court also gave
m nimal weight to his supportive famly. W agree.

155 The court nmade it very clear that it did not have any

| i ngeri ng doubt about Harrod’s guilt. 1d. at 12-13. W agree with
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that finding, and thus need not reach the question of whether
resi dual doubt is a mtigating factor which a def endant nust prove.

156 Relying on State v. Sal azar, 173 Ariz. 399, 411, 844 P.2d

566, 578 (1992), the court rejected Harrod’ s argunent that his
sentence was disproportionate. The court also found that because
no one else was charged in the Tovrea nurder, there was no basis
for conparing Harrod’ s sentence to that of another participant. W
agr ee.
157 In summary, the court balanced the very strong (F)(5)
aggravating factor against the mtigating factors of lack of
crimnal record, adjustnent to incarceration, and famly issues.
The trial court found that the mtigating factors were not
sufficiently substantial to call for |eniency, and we agree.

B. OTHER ARGUMENTS
158 The rest of Harrod’'s argunents are nade for preservation
purposes only. They have been considered and rejected. W |ist
t hem here.
159 The Arizona death penalty is not per se cruel and unusual
puni shnment in violation of the Ei ghth and Fourteenth Amendnents.

Gegg v. GCeorgia, 428 U S 153, 186-87, 96 S. C. 2909, 2931

(1976) .
160 The infliction of death by lethal injection is not cruel
and unusual punishnment in violation of the Ei ghth and Fourteenth

Amendment s. State v. Hinchey, 181 Ariz. 307, 315, 890 P.2d 602,
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610 (1995).
61 The Arizona death penalty schenme does not fail to prevent

arbitrary and capricious adm nistration of death sentences. State

v. Greenway, 170 Ariz. 155, 160, 823 P.2d 22, 27 (1991).

162 The Ari zona deat h penalty statute i s not unconstitutional
even though it does not entitle a defendant to death qualify the

sentencing judge. State v. Gl brandson, 184 Ariz. 46, 72, 906 P.2d

579, 605 (1995).

163 The Ari zona death penalty statute is not unconstitutiona
even though it shifts the burden of proving mtigating factors to
t he defendant. Walton, 497 U. S. at 649-51, 110 S. C. at 3055-56;

GQul br andson, 184 Ariz. at 72, 906 P.2d at 605.

164 The Arizona death penalty statute does not violate the
Ei ght h and Fourteenth Amendnents to the United States Constitution,
nor does it violate Article 2, sections 4 or 15 of the Arizona

Constitution. Qulbrandson, 184 Ariz. at 72, 906 P.2d at 605. The

trial court nust consider all relevant mtigation evidence, but the
wei ght to be given such evidence rests in the judge’ s discretion.
See id. at 69, 906 P.2d at 602.

165 A proportionality review of Harrod's death sentence is
not required. See id. at 73, 906 P.2d at 606; Salazar, 173 Ari z.
at 416, 844 P.2d at 574 (noting that “no statute requires or

suggests proportionality reviews in death cases”).
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V. DI SPCSI TI ON

166 W affirmHarrod’' s conviction and the sentence of death.

Frederick J. Martone, Justice
CONCURRI NG:

Charles E. Jones, Vice Chief Justice

Ruth V. MG egor, Justice

J ONES, Vice Chief Justice, specially concurring:

167 | concur in today’'s opinion and judgnment but express a
separate view on whether “residual doubt” nay be invoked as a
mtigating factor in the capital sentencing process. VWi | e
resi dual doubt is not present in this case, | neverthel ess believe
that a cogent argunent can be made in an appropriate case that
resi dual doubt should be considered by the trial judge during the
sentenci ng phase. In a capital case in which true residual doubt
as to a defendant’s actual guilt remains in the m nd of the judge
following a jury verdict of guilty beyond a reasonable doubt, it
woul d seem advi sable that the judge be allowed to consider such
doubt, not as a factor bearing on guilt or innocence, but as a

mtigating factor in deciding between the death penalty and a
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| esser sentence. Due consideration of the judge’'s |ingering doubt
at the appropriate tinme nmay benefit a civilized society in which
justice and fairness are fundanental to the system

168 Today’ s opi nion acknow edges, and | agree, that the trial
judge is able, if only by inplication, to take residual doubt into
account in weighing and neasuring mtigating factors relevant to
t he sentence. But under that scenario, the reader of the tria
judge’ s Special Verdict may never know whet her residual doubt did
or did not play arole in the determ nation of the final sentence.
169 Here is the problemas |I see it. CQur capital sentencing
statute addresses the adm ssibility and consideration of mtigating
evi dence. Yet the statute, while seemngly broad, does not
expressly allow consideration of residual doubt either as a
statutory or non-statutory factor. Its language refers to
mtigating evidence of “any aspect of the defendant’s character,
propensities or record and any of the circunstances of the
offense.” A RS § 13-703(GQ (enphasis added). These statutory
references, in ny opinion, would not include consideration of
resi dual doubt by the trial judge.

170 As a concept, residual doubt is the narrow w ndow of
uncertainty that will arise not infrequently in the mnd of the
judge followng a guilty verdict in a crimnal prosecution where
t he prosecutor has satisfied the jury of a defendant’s guilt beyond

a reasonabl e doubt but has not established guilt to an absol ute
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certainty. Mtigation evidence, on the other hand, both statutory
and non-statutory, is defined by the statute and is concerned with
a defendant’s human character as it may relate to the offense
charged. Residual doubt, normally, will not bear on an aspect of
a defendant’s character, propensities, or past record, and wll
not, per se, be a circunstance of the particular offense.
Specifically, residual doubt wll arise only with respect to
sentencing where the trial judge in fact perceives uncertainty, not
as to the verdict of the jury, but as to the absence of absolute
evidence of gquilt. Such concern will normally stem from the
relative strength or weakness in the evidence introduced at trial,
t he manner in which evidence is presented, the credibility of trial
W tnesses, the trial strategy utilized by either side, or other
circunstances arising at trial. It thus occurs to ne that residual
doubt, as discussed in the cases, and mtigation evidence, as
referenced in 8 13-703(G, are two quite different things.

171 Because | conclude that consideration of residual doubt at
sentencing does not fall within the perm ssible scope of ARS
8§ 13-703(GQ, the defendant’s residual doubt argunent raises a

guestion that is best addressed to the |egislature.

Charl es E. Jones
Vi ce Chief Justice
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FELDVAN, Justice, specially concurring

172 I concur in the result and join nmuch of the analysis.
wite separately, however, because | cannot agree wth the
majority’s analysis on the issue relating to adm ssion of the ex-
wife's testinony nor with its failure to dispose of two other
i ssues that were raised and briefed. | also join in the mgority
exposition of the Apprendi issue and the discussion of Arizona’s
capital sentencing regine. See opinion at Y 40-44. But | do so
in light of the nore detailed explanation in State v. Ring, 2001
W. 688482(Ariz.). The npjority view of the issue is set forth in
Ring and need not be repeated here. See also State v. Gould, 23
P.3d 801 (Kan. 2001).

A The ex-w fe' s testinony

173 The court finds no error in admtting the testinony of
Harrod’ s ex-w fe because that testinony “was based on what Harrod
had told her or done in her presence.” Opinion at f 28. But
not hi ng had been done in the ex-wife's presence; she was not a
perci pient witness and had never been at or near the scene.

174 What happened was this: the defense tried to establish the
ex-wi fe's bias against Harrod by showi ng she divorced him To
rehabilitate its wtness, the state asked her why she left her
husband. She sai d she divorced hi mbecause she could not live with
a “murderer.” Wat she was obvi ously sayi ng was t hat she coul d not

live with someone who told her he had killed and who she therefore
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t hought was a nurderer. The statement was not offered for the
truth that Harrod was a nurderer and was not a statenent of opinion
as to Harrod's gqguilt; it nerely described her state of mnd,
explaining why the ex-wife divorced Harrod. The door had been
opened and the reason for the divorce had been nade rel evant when
the defense tried to show bias by raising the i ssue of the divorce.
| therefore concur in the court’s conclusion that there was no
error in admtting the ex-wife s testinony.

175 Hopefully, the majority agrees that a lay opinion of a
defendant’s guilt 1is 1inadm ssible. W do not allow opinion
evidence of guilt, even when it is offered by experts. State v.
Moran, 151 Ariz. 378, 383, 728 P.2d 248, 253 (1986); State v.
Li ndsey, 149 Ariz. 472, 474, 720 P.2d 73, 75 (1986); Fuenning v.
Superior Court, 139 Ariz. 590, 605, 680 P.2d 121, 136 (1983).
There is even less reason to allow lay opinion of guilt. | f
Harrod’s ex-wife had been at the scene and had first-hand
know edge, she could have testified to the facts she knew, but any
statenent of her belief that Harrod was guilty of the charge would
not have been admi ssible. See State v. WIllianms, 133 Ariz. 220,
228, 650 P.2d 1202, 1210 (1982) (“generally a wtness may not
indicate his belief in defendant’s guilt”); State v. Lunmus, 190

Ariz. 569, 571-72, 950 P.2d 1190, 1192-93 (App. 1998).
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B. Resi dual doubt

176 Harrod clains that residual doubt of his guilt should be
considered as a mtigating factor. The state argued that Harrod
has no right to present residual doubt evidence. The trial judge
permtted such evidence but rejected any mtigation in this case,
stating that, given all of the circunstances, he had no residual
doubt .

77 Harrod clains that the trial judge erred in failing to find
residual doubt. The majority shrinks to a plurality on this issue
and agrees with the trial judge that there is no “lingering doubt”
about Harrod’s guilt. Opinion at § 39. So do I. But the court
then refuses to decide whether residual doubt can ever be a
mtigating factor. Opinion at Y 38-39 and note 7. | believe it
is tinme to make it clear to the bench and bar that residual doubt
isamtigating factor. Wth so nuch recent evi dence that w ongf ul
convictions occur, this seens a strange tinme to have to argue the
i ssue. See BARRY SCHECK, PETER NEUFELD, & JIM DWER, ACTUAL | NNOCENCE 219-
20 (2000) (giving several exanples of death row i nmates recently
exoner at ed by DNA evidence). Unfortunately, the court’s failureto
grapple with the issue | eaves the question unresolved in Arizona.
178 Resi dual doubt is not grounds for a new trial. Despite
rhetoric about a thirteenth juror, so long as a verdict is
supported by properly admtted evidence, a trial judge may not

overturn it and grant a new trial, even if he or she has doubts
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about the jury's finding. See Hutcherson v. City of Phoenix, 192
Ariz. 51, 55, 961 P.2d 449, 453 (1998); Anderson v. Nissei ASB
Machine Co., Ltd., 197 Ariz. 168, 173, 3 P.3d 1088, 1093 (App.
1999); Cano v. Neill, 12 Ariz.App. 562, 569, 473 P.2d 487, 494
(1970). But it is one thing to say that a verdict will not be
di sturbed just because the judge disagrees with it and quite
another to say that a judge should sentence a defendant to death
even t hough the judge believes the jury m ght have nade a m st ake.
Recent events have shown quite clearly that there have been all too
many instances in which juries have found a defendant guilty and
the convictions have been affirnmed, only to have it later
determ ned that the defendant was actually not the perpetrator.
See Death Penalty Information Center, Innocence: Freed From Death
Row, at http://ww. deat hpenaltyinfo.org/lnnocentlist.htm (Iast
visited July 11, 2001) (listing death row exonerations from 1973-
2001) .1

179 As the Innocence Project at Cardozo School of Law has
established, juries and judges do nmake m stakes, the results of

whi ch can be tragic. See SCHECK ET AL.,supra.? Arizona is not

! For a case-by-case exanm nation of sixty-eight death row
i nmat es rel eased because of wrongful convictions, see Death Penalty
Synposium Prisoners Rel eased FromDeat h Rows Si nce 1970 Because O
Doubts About Their Guilt, 13 T.M CooEy L. Rev. 907 (1996).

2 A 1999 I nnocence Project reconstruction of sixty-two United
St at es exonerati on cases determ ned the foll ow ng factors preval ent
in wr ongf ul convi cti ons: m st aken eyewi t nesses—84%
informant/”snitch” error-21% false confessions—24% defense
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i mune. See, e.g., State v. Youngblood, 173 Ariz. 502, 844 P.2d
1152 (1993). Youngbl ood, though not a capital case, involved a
serious crime in which the police failed to properly preserve
potentially excul patory evidence. Nevert hel ess, Youngbl ood was
found guilty beyond a reasonable doubt, and his conviction was
ultimately upheld by this court on a 3-to-2 vote.® Years later,
advances in science permtted testing of what evidence renained.
Those tests reveal ed that Youngbl ood, who served sone seven years
in prison, was not the perpetrator. The convictions were vacated
in 2000. See Thormas Stauffer & Jim Erickson, DNA Test Clears
Tucsonan Convicted in Mlestation, Arizona Daily Star, Aug. 9,
2000, at Al (county attorney “sorry” that Youngblood was
“incarcerated for an offense for which he was not guilty”). | f

Youngbl ood’ s had been a capital case, it is possible he would have

counsel error=27% prosecutori al m sconduct —42% police
m sconduct -50% tainted or fraudul ent science-33%  See SCHECK ET
AL., Supra, at 246.

3 The conviction was reversed by our court of appeals in
1986. See State v. Youngblood, 153 Ariz. 50, 734 P.2d 592 (App.
1986). After we denied review, the United States Suprene Court
granted certiorari, vacated, and remanded to the court of appeals.
See Arizona v. Youngbl ood, 488 U.S. 51, 109 S.Ct. 333 (1988). The
court of appeals again reversed, holding that although the United
States Constitution does not require that the governnent preserve
evi dence that mght prove innocence, the protections afforded by
the Arizona Constitution’s Due Process C ause are greater. See
State v. Youngbl ood, 164 Ariz. 61, 790 P.2d 759 (App. 1989). W
then granted review, vacated the second court of appeals opinion,
and affirnmed Youngbl ood’s conviction, with Chief Justice Fel dman
and Justice Zl aket concurring in part and dissenting in part. See
State v. Youngbl ood, 173 Ariz. 502, 844 P.2d 1152 (1993).
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been executed despite the uncertainty about his guilt.

180 The saga of John Knapp provi des anot her exanple of a near-
execution. Knapp was originally convicted and sentenced to death
for murdering his mnor daughters via arson. State v. Knapp, 114
Ariz. 531, 562 P.2d 704 (1977). VWil e incarcerated, Knapp once
canme within forty-eight hours of execution and was schedul ed for
execution a total of five tines. See Death Penalty Synposium
Prisoners Rel eased From Death Rows Since 1970 Because O Doubts
About Their CGuilt, 13 T.M CooEy L. Rev. 907, 948 (1996). He was
released in 1987 after newy developed tests showed that the
children could have set the fire playing with matches. 1d. Knapp
was eventually rearrested in 1990 and retried in 1991; the jury
deadl ocked, and, through a plea bargain, Knapp pleaded no contest
to second-degree nurder, gaining a sentence of tine served and
avoiding a fourth trial. 1d. He was released in 1992. 1In |ight
of the evidence and proceedings in the case, we do not know if
Knapp was guilty; we do know that his execution would have been a
m scarriage of justice.

181 VWhat harm is done by showing nercy because there is a
possibility of the defendant’s i nnocence? Wiy need we run the risk
of executing soneone who may actually be innocent? Such a risk
does not exist in nost cases, but we can hypot hecate many i nstances
in which it would. Take, for instance, a case in which inportant

evi dence has been | ost or m spl aced, the circunstantial evidence is

36



not strong, and the defendant’s guilt is established for the nost
part by the testinony of one or two eyew tnesses. See Erica
Beecher - Monas, Blinded By Sci ence: How Judges Avoid the Science in
Scientific Evidence, 71 Tew,. L. Rev. 55, 93 (1998) (“Studies of
proven cases of wrongful convictionindicate that eyewitness errors
constitute the | argest single factor in wongful convictions”); see
al so SCHECK ET AL. , supra, at 16-18, 32-34. Sonetines convictions are
procured on the basis of testinony froma w tness who is biased or
who, like a “snitch” or a co-defendant who has made a deal with the
state, has sone reason to lay blane on the defendant. See e.g.
State v. Carriger, 143 Ariz. 142, 692 P.2d 991 (1984) (affirmng
death sentence of defendant convicted on testinony of wtness
seeking inmmunity for an earlier burglary attenpt). Carriger was
sentenced to death in 1978, won a new trial in 1998, and was freed
through a plea agreenent with a sentence of tine served. R chard
Ruel as, Time Opens Cell Door: Convicted Killer Now A Free Man

Arizona Republic, Jan. 24, 1999, at Bl1.*

182 Two of our cases intimate if not hold that residual doubt
is amtigating circunstance. See State v. Spears, 184 Ariz. 277,
295, 908 P.2d 1062, 1080 (1996); State v. Atwood, 171 Ariz. 576,

653, 832 P.2d 593, 670 (1992). The mpjority’ s |anguage raises

41t appears, also, that there may be sone question as to the
great wei ght we have placed on fingerprint evidence. See Ml colm
Ritter, Fingerprints May Face Challenge as Unscientific, Arizona
Daily Star, April 8, 2001, at AS5.
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doubt where perhaps none exists.
183 Vi ce Chief Justice Jones di scusses the question of residual
doubt in his concurring opinion and concludes that “it would seem
advi sabl e that the judge be all owed to consi der such doubt.” Jones
concurrence at f 67. He believes, however, that “residual doubt,
as di scussed in the cases, and mtigation evidence as referenced in
A RS § 13-703(G, are tw quite different things.” Jones
concurrence at 1 70. Thus, he concludes, residual doubt “does not
fall within the perm ssible scope of AR S. § 13-703(GQG,” so that
the question “is best addressed to the legislature.” 1d. at § 71.
184 But in ny view, the |egislature has already addressed the
question. The statute does not Iimt the mtigating circunstances
just to those concerning “the defendant’s character, propensities
or record and any of the circunstances of the offense,” as Vice
Chi ef Justice Jones argues. |Id. at § 69. |Instead, A RS § 13-
703(G defines mtigating factors as “any factors . . . which are
relevant . . . including any aspect of the defendant’s character
7 (Enphasi s added.) Thus, the statute does not |imt
mtigation to evidence of the defendant’s character and the
circunstances of the offense but only provides exanples for the
operative, all-inclusive command to consider any factors rel evant
to sentencing. The trial judge s doubt about guilt is certainly

relevant in determ ning whether to sentence to life or death.
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185 In addition, the E ghth Anmendnent to the United States
Constitution requires that the sentencer be permtted to consider
any relevant information in deciding on the inposition of death.
See Buchanan v. Angelone, 522 U S. 269, 276, 118 S.Ct. 757, 761
(1998) (“In the selection phase, our cases have established that
the sentencer may not be precluded from considering, and may not
refuse to consider, any constitutionally relevant mtigating
evidence.”) (citations omtted). One would assune that even in the
maze of death penalty jurisprudence, considerations of possible
actual innocence are relevant to sentencing.

186 Gven this court’s responsibility for overseeing capital
cases, it istime to resolve the residual doubt issue. | therefore
cannot agree with the court’s policy of avoi dance. Residual doubt,
properly defined, should be considered a substantial mtigating
ci rcunstance, and the court should say so. Having been left in no
doubt by the facts of this case, however, | concur in the
majority’s disposition.

C. Pol ygraph testing

187 Har r od cl ai s t he trial j udge erred, at t he
aggravation/mtigation hearing, by not permtting himto introduce
evi dence that he had passed a pol ygraph exam nation in which he

deni ed participation in the crine.® Harrod clains the polygraph

® The rel evant substantive questions posed to Harrod and his
responses were:
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results should have been adm ssible under AR S. 8 13-703(G and
al so because they were relevant to any residual doubt the tria
judge may have had regarding his guilt. The state objected on the
grounds that the results were per se unreliable, that Harrod had no
constitutional right to present residual doubt evidence, and thus
had no correspondi ng right to present pol ygraph evi dence i n support
of residual doubt. The trial judge rejected the evidence and
refused to consider it, but he stated he was aware of it and that
even if he had considered it, he would not have found any resi dual
doubt .

188 W first held polygraph exam nation results inadm ssible
because they were per se unreliable in State v. Valdez, 91 Ariz.

274, 280, 371 P.2d 894, 898 (1962). Indeed, the Frye test, which

Q Were you physically present when Jean
Tovrea was kil l ed?

A No.

Q Did you shoot Jean Tovrea?

A No.

Q Did you enter Jean Tovrea s hone through
t he kitchen wi ndow on April 1, 19887
No.

Q Did you participate in any way in the
killing of Jean Tovrea.

A No.

Def endant's Motion to Admt Polygraph, filed Septenber 17, 1997,
Exhibit A, at 2.
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we follow in this state, originated in a dispute about the
unreliability of polygraph evidence. See Frye v. United States,
293 F. 1013 (D.C. Gr. 1923). Much has happened in the eighty
years since Frye. As a result, we have found that such evidence is
reliable enough to be considered by courts if the parties so
stipulate. See State v. lkirt, 160 Ariz. 113, 115, 770 P.2d 1159,
1161 (1989). Even nore has changed since Ikirt.

189 W nust first look at the provisions of our rules and
statutes. Under AR S. 8§ 13-703(C), a defendant may offer “[a]ny
information relevant to any mtigating circunstances included in
subsection G of this section,” regardless of its admssibility at
trial. G ven that questions about the extent of a defendant’s
participation in the crine are certainly relevant as circunstances
of the offense, and noting that the statute does not require
reliability or conpliance with the rules of evidence but permts
the offer of “any information,” it would seemthat the question is
sol ved by our statutes. But even if we were to read a reliability
requirenent into the offer of mtigating evidence, | conclude that
the court should receive and consider such evidence when dealing

with the literal decision of |life or death.
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190 As a matter of common know edge, polygraph evidence has
devel oped to the point that it is used in industry’s determ nation
of hiring or firing, in law enforcenent, by national security
agencies such as the Central Intelligence Agency, the arned
services’ intelligence agencies, and the Federal Bureau of
| nvestigation. John J. Canham Jr., Mlitary Rul e of Evidence 707:
A Bright-Line Rule That Needs to be D mred, 140 ML. L. Rev. 65, 84-
85 (1993); 1 AMJuUR Trials 8 38, at 481 (1965); Rhonda Bodfield
Sander, Predator lawto get high-court hearing, Arizona Daily Star,
Mar. 25, 2001, at Al (Department of Corrections uses polygraph
results in sexual predator program; Wre Reports, 500 at FBI to
get lie-detector tests in security nove to thwart spying, Arizona
Daily Star, Mar. 25, 2001, at Al (FBI to screen enployees wth
pol ygraph tests). When inportant decisions in industry and
governnent are nmade with the help of polygraph tests, it seens
strange to refuse any use of such information to determ ne whet her
to inpose a life or death sentence.

191 To perpetuate such a ban is to say that the |eaders of
governnment, | aw enforcenent, and industry are all wong i n decidi ng
what to consider in nmaking inportant decisions. But pol ygraph
testing techniques have inproved to the point that we cannot
realistically make that claim There is no need here to nmake a
detai |l ed exam nation of the i nprovenents in pol ygraph testing. The

interested reader will find the subject well developed in the
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recent case of United States v. Crunby, 895 F. Supp. 1354 (D. Ariz.
1995). | wll do no nore here than attenpt to summarize District
Judge Strand’s thorough and thoughtful Daubert anal ysi s®:

192 In Crunby, the accused sought to admt polygraph test
results indicating he truthfully stated that he did not conmt the
crimes he was charged wth. In addressing the question of
admssibility andits limts, the trial judge |listed sone pragmatic
reasons for abandoning the rule of per se inadmssibility, finding
as follows: polygraphy has faced extensive scientific testing

numer ous peer-reviewed scholarly articles have dealt with the
reliability and validity of polygraph evidence; known error rates
for pol ygraphy are remarkably | ow, accuracy bei ng about ninety-five
percent when used to show truthful ness; polygraph evidence has
gai ned w despread acceptance; and, because the nodern science of
pol ygraphy has existed for about twenty-five years and has found
use i n business and | aw enf or cenent, pol ygraph expert testinony can

be based on research unrelated to the litigation. Thus, polygraphy

was reliable enough to admit for limted purposes. See id. at

1358- 61.

193 G ven these considerations, Judge Strand found that fears
© | am aware, of course, that this court does not follow

Daubert . See Logerquist v. MVey, 196 Ariz. 470, 1 P.3d 113

(2000). I do not recomend that we retreat from that position

But evidence found reliable enough to be admitted under Daubert
shoul d certainly be adm ssi bl e under a statute that permts receipt
of any information and requires the judge to consider any factors
in an offer to which the rules of evidence do not apply.
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of pol ygraph evi dence abuse do not apply when the defendant seeks
to introduce such evidence for the limted purpose of bolstering
his version of the events to prove innocence. He also found that
judicial resources will not be unduly consunmed as courts becone
nore famliar wth the use of pol ygraph evidence and that there is
little reason to deny a crimnal defendant the use of highly
probative evidence on such grounds. ld. at 1362. Finally, any
“aura of infallibility” argunent could not survive the commobn use

of stipulated polygraph evidence, the value of vigorous cross-

exam nation, and the protection provided by proper limting
instructions to the jury. Id.
194 Though the judge admtted the pol ygraph evidence, he was

careful tolimt its use. The defendant would not be permtted to
testify to either the questions asked in the exam nation or his
answers. If the polygrapher is qualified as an expert, and a
foundation laid to neet Rule 608(a), Ariz.R Evid. (evidence of
truthful character adm ssible to support credibility of a wtness
whose credibility has been attacked), the polygrapher may give an
opinion as to the truthful character of the defendant. Even then,
the substance of the questions and their answers nust not be
published to the jury. Moreover, to properly admt polygraph
evi dence, the defendant nust provide adequate notice to the
governnment, and opposing parties nust be given a reasonable

opportunity to have their own exam ners admnister a materially
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simlar test.

195 Thus, concl uded Judge Strand, “[s]o | ong as the Defendant’s
credibility and his statenents concerning his participation in the
robbery are inpeached, the polygraph evidence will be adm ssible”
to support his version of the facts. 1d. at 1364. |If this type of
testinony is admssible in a jury trial, we should not preclude a
trial judge required to determ ne who shall Iive and who shall die
from even considering it for whatever weight it may have in a
particul ar case.

196 G ven the great weight of the evidence in this case and
Harrod’s inability to explain any of the incrimnating facts, |
have no hesitation in agreeing with, nuch |less deferring to, the
trial judge's ruling that even if he had considered the pol ygraph
results he would not have given them any weight or found any
resi dual doubt. But | disagree with the proposition that pol ygraph

results can never be considered at all.

CONCLUSI ON
197 This court has an obligation to the entire system—victi ns,
j udges, prosecutors, defendants, and defense counsel —to set the
sentencing standards to be followed in capital cases. The
boundaries set by the constitution and AR S. § 13-703(C require
consideration of any information that is rel evant or anything that

may bear on mtigation. If residual doubt is not to be a
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mtigating circunstance and if polygraph results can play no part
in determ ning residual doubt, the majority should say so. If the
majority agrees with the position | have taken, it shoul d say that.
The worst course, | submt, is to avoid the issues, even though
t hey have been raised, with the result that no one knows the rul es.
Games of chance are quite inappropriate to capital cases. The
state is currently engaged in an effort to bring nore certainty and
predictability to capital cases, as well as to bring them to
finality nore quickly. W do nothing to help and nmuch to hinder
this effort by |l eaving the rules and standards in doubt. The trial
judge in this case is one of our nost experienced and, deservedly,
nost respected, and other judges will no doubt follow his |ead.
There is little consistency to be achieved when one trial judge
feels free to consider residual doubt and polygraph results while

another may not. It is tinme to articulate the rules.

STANLEY G FELDMAN, Justice

CONCURRI NG:

THOVAS A. ZLAKET, Chief Justice
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