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l. | nt roducti on

M1 This is aninterpleader actioninvolvinglife insurance
proceeds. The case comes to us as a certified question fromthe
United States District Court for the District of Arizona. The
question is which of two conflicting statutes, A R S. 8§ 14-2702
or 8 20-1127, articulates the applicable rule of survival for a
desi gnated beneficiary of an insurance policy? W accepted

jurisdiction pursuant to Arizona Suprene Court Rule 27(d) and



A.R.S. § 12-1861 (2001).

1. The Facts

12 WlliamJ. Craig (“Wllianf), his wife Diane R Craig
(“Diane”), and Wlliam s son by a prior marriage, M cah, were
involved in a head-on autonobile collision near Prescott,
Arizona. An off-duty police officer witnessed the accident and
attenpted to assist the victins at the scene. When the officer
approached the Craig autonmpobile, he was unable to detect any
pulse or respiration from WIIliam but heard gurgling and
noani ng noi ses from Di ane. The officer spent ten to twenty
m nutes away fromthe Craig vehicle assisting other victins and
directing traffic. When the officer returned to the Craig
vehicle, he found that Diane no |onger showed signs of life.
The Yavapai County Medi cal Exam ner, who exam ned t he bodies the
foll ow ng day, indicated that both Wl Iliamand D ane died at the
sane tine, 3:35 p.m, on February 27, 1999. WIlliam s son M cah
also died in the accident, leaving WIIliam s daughter, Chanda

Craig, also by the prior marriage, as his sole surviving child.

13 Before his death, WIliam purchased a $490, 000

accidental death and disnmenbernent policy from UNUM Life

| nsurance Conpany. He was also an insured nenber under a



$177,000 group life insurance policy from Prudential I|nsurance
Conmpany.! W IIliam designated Di ane as the beneficiary on both
policies, but did not designate an alternate beneficiary on
either. Each insurance conpany adnitted coverage on its policy.
Both policies provided that the proceeds should be paid in the
following order: (1) to the designated beneficiary or
alternate; (2) to WIlliams spouse/w dow, or (3) to Wllians
child or children.

14 Diane’s estate? argues it is entitled to the insurance
proceeds under a provision of the Arizona I nsurance Code, A R S.
§ 20-1127. WIilliam s estate® argues it is entitled to the
i nsurance proceeds under a provision of the Arizona Probate
Code, A.R S. § 14-2702.

15 The i nsurance conpani es filed this interpleader action,

and the district court certified the relevant question of

1 This opinion treats Wllianm s accident and |ife policies
both as policies of I|ife insurance. The rule we announce
applies equally to both.

2 The estate of Diane R Craig includes Kathleen Burr as
personal representative for Diane Craig’'s Estate and Legal
Guardi an of Kyle Craig Leviton. The estate al so includes Joseph
Pirie as Legal Guardian for Jessica Pirie. These two m nor
children are Diane’s by a prior marriage.

S“WIllianms’ estate” refers to the Estate of WlliamJ. and
M cah Craig and Chanda Craig. Chanda is WIlliams sole
surviving child.



Arizona law to this court.

I11. Analysis

16 Bot h potentially applicable statutes, al t hough

contained in separate titles of the code, are nodel ed after the
Uni form Si mul t aneous Death Act (“USDA”). The USDA is a uniform
statute originally drafted to apply in circunstances resulting
inmultiple related deaths where it is not possible to determ ne
the order in which the deaths occurred. UNF. SIMILTANEOUS DEATH ACT
§ 5, prefatory note (amended 1953, superseded 1991), 8B U. L. A
268-69 (1993).

17 The first, AAR S. 8 20-1127, appears in Title 20 of the
code, which is titled “lInsurance.” The second, AR S. § 14-
2707, is included in Title 14, which is titled “Trusts, Estates
and Protective Proceedings,” also referred to as the probate
code. Diane’s estate contends that because we are dealing with
l'ife insurance proceeds, the fact that 8§ 20-1127 is found in the
i nsurance code (Title 20), whereas 8§ 14-2702 is found in the
probate code (Title 14), means that § 20-1127 is necessarily the
applicable statute. We have stated that courts should be
reluctant “to base construction of such inportant statutes on

chapter headi ngs and section titles.” Estate of Hernandez v.

Ariz. Bd. of Regents, 177 Ariz. 244, 250, 866 P.2d 1330, 1336



(1994).
18 The rel evant insurance and probate statutes read as
foll ows:

A.R S. 8§ 20-1127: [l nsurance]

Where the individual insured or the annuitant and the
beneficiary designated in a |life insurance policy or
policy insuring against accidental death or in an
annuity contract have died and there is not sufficient
evi dence that they have died otherwi se than
si mul t aneously, the proceeds of the policy or contract
shall be distributed as if the insured or annuitant
had survived the beneficiary, unl ess ot herw se
specifically provided in the policy or contract.

A-R'S. § 20-1127 (1990).*

AR S. 8§ 14-2702(B): [Probate]

Except as provided in subsection D of this section,
for purposes of a provision of a governing instrument
that relates to a person surviving an event, including
the death of another person, a person who is not
establi shed by clear and convincing evidence to have
survived the event by one hundred twenty hours is
deened to have predeceased the event.

A-R'S. § 14-2702(B) (1995).5

4 W note at the outset that AR S. § 20-1127 was enacted in
1954 and has not been anended si nce.

5 Subsection D provides that the survival requirenents do
not apply if the governing instrunment “contains |anguage that
deals explicitly with sinmultaneous deaths or deaths in a common
di saster” or “expressly indicates that a person is not required
to survive an event, including the death of another person, by
any specified period or expressly requires the person to survive
the event by a specified period.” A R S. § 14-2702(D)(1), (2)
(1995). The policy at issue had no such provisions.

6



19 Di ane’s estate argues that because Di ane appeared to
survive Wlliam if only by nmonents, Diane, as the primary
beneficiary of the policy, becane entitled to the proceeds
outside the purview of the probate code. Accordingly, her
estate clainms the proceeds should be paid to it pursuant to

§ 20-1127.

110 Wl liam s estate contends that because t he probat e code
i ncludes insurance policies in its definition of governing
instrunments, the 120- hour survival rul e applies and the proceeds
should be paid to it pursuant to § 14-2702. “Governi ng
instrument” is defined in Title 14 to include an insurance or
annuity policy. A R S. § 14-1201(21) (1995).

111 Each statute takes a different approach to survival
requirenments for a designated beneficiary of a life insurance
policy. When two statutes appear to conflict, we will attenpt
to harnoni ze their |anguage to give effect to each. State v.
Wagstaff, 164 Ariz. 485, 491, 794 P.2d 118, 124 (1990) (citing
Powers v. Isley, 66 Ariz. 94, 100, 183 P.2d 880, 884 (1947)).
The primary aim of statutory construction is to find and give
effect to legislative intent. Mail Boxes etc., U S. A v. Indus.

Commin, 181 Ariz. 119, 121, 888 P.2d 777, 779 (1995).



112 If a statute is clear and unanbi guous, we dgenerally
apply it w thout using other neans of construction. When an
anbiguity or contradiction exists, however, we attenmpt to
determne legislative intent by interpreting the statutory
scheme as a whol e and consider “the statute s context, subject
matter, historical background, effects and consequences, and
spirit and purpose.” Aros v. Beneficial Ariz., Inc., 194 Ariz.
62, 66, 997 P.2d 784, 788 (1999) (internal citations omtted)

(quoting Zanora v. Reinstein, 185 Ariz. 272, 275, 915 P.2d 1227,

1230 (1996)). If neither the statute’ s text nor the statenent
of legislative intent resolves the exact issue before us, “we
must resolve any anbiguity by considering the |legislature’s
overall purposes and goals in enacting the body of |egislation
in question.” 1d. at 66, 997 P.2d at 788 (internal citations
omtted) (quoting Ariz. Life & Disability Ins. Guar. Fund v.
Honeywel |, Inc., 190 Ariz. 84, 87, 945 P.2d 805, 808 (1997)).

113 VWil e the separate texts of these statutes now differ

significantly, that has not al ways been true. In the m d-1950s,
the life insurance survivorship provision contained in the
i nsurance code (A.R S. 8§ 20-1127) was virtually identical to
that in the probate code (A RS. 8§ 14-225, subsequently

renunbered as § 14-2808). Because of current differences



bet ween the two, we nust address and resolve the conflict. W
do that by exam ning the |egislative history of each statute.

A. Legi slative History
114 In 1940, the Nati onal Conference of Comm ssioners on

Uniform State Laws promnul gated the USDA. The original USDA
provi ded:

Where the insured and the beneficiary in a policy of
life or accident insurance have died and there is no
sufficient evidence that they have di ed ot herw se than
si mul taneously the proceeds of the policy shall be
distributed as iif the insured had survived the
benefi ci ary.

UNIF. SIMITANEOUS DEATH ACT § 5 (anended 1953, superseded 1993), 8B
U L. A 289-90 (1993).°% The Arizona Legi sl ature adopted the USDA
on two separate occasions, in separate titles of the Arizona
Revi sed Statutes, in the 1950s.

115 The 1940 version was the source of AR S. 8§ 20-1127,
whi ch was passed by the legislature in 1954 as part of a newy
enact ed i nsurance code. See S.B. No. 1, 1954 Ariz. Sess. Laws,
ch. 64, art. 11, § 27. The | anguage of Arizona's 8§ 20-1127

mrrored the USDA with only m nor word changes not relevant to

6 Originally UNIF. SIMULTANEOUS DEATH ACT § 4. Renunbered as §
5 in 1953.



t he present controversy.’

116 In 1953 the drafters of the USDA anmended the Act in
small detail to include a provision concerning comunity
property. In 1959 the Arizona Legislature enacted the anended

USDA as part of Title 14 in AR S. 8§ 14-2808.8 See S.B. No. 101,
1959 Ariz. Sess. Laws, ch. 77, 8 1. Although the enactnment of
8§ 14-2808 was essentially a recodification in the probate code

of the subject matter already enacted in the insurance code by

! VWhere the individual i nsured or t he
annui tant and the beneficiary designated in
a life insurance policy or policy insuring
agai nst accidental death or in an annuity
contract have died and there is not
sufficient evidence that they have died
ot herwi se than sinmultaneously, the proceeds

of the policy or contract shal | be
distributed as if the insured or annuitant
had survi ved t he benefi ci ary, unl ess

otherwi se specifically provided in the
policy or contract.

Ariz. Code 8 61-2327 (Supp. 1954) (now codified at AR S. 8§ 20-
1127) .

8 Section 14-2808 was originally added as § 14-225 by Laws
1959, ch. 77, 8 1, effective June 20, 1959. It was subsequently
renunmbered as 8§ 14-2808 and anended by Laws 1973, ch. 75, 88§ 15,
16, effective Jan. 1, 1974. Section 14-2808 was | ater repeal ed
by Laws 1994, ch. 290, 8§ 5, effective Jan. 1, 1995. The
| anguage regardi ng community property added to the USDA in 1953
and adopted by Arizona in 1959 is not relevant to this
controversy.

10



§ 20-1127, the legislature did not repeal 8 20-1127. In fact,
since its enactnent in 1954, § 20-1127 has never been nodifi ed.
Al'l subsequent changes to the original USDA in the Arizona
Revi sed St atutes have been nade to Arizona’s probate code, i.e.,
t he version of the USDA included in Title 14.

117 I n 1969, years after the original USDA was i ntroduced,
the Uniform Law Comm ssioners drafted the original Uniform
Probate Code (*“UPC’), which included a new and different
approach to the sinultaneous or near-sinultaneous death problem
By then, the drafters of the UPC saw the USDA as “only a parti al

solution” to the sinmultaneous death problem “since it applies

only if there is no proof that the parties died otherw se than
simul taneously.” UNIF. PROBATE CoDE 8§ 2-104 cnt. (amended 1990),
8 (pt. I) UL.A 84 (1998) (enphasis added). The drafters
believed that the USDA standard of proof resulted in
determ nations turning on fortuitous survival by a nonent or
two, testified to by nmedical experts using sonetinmes gruesone
medi cal evi dence to support non-sinultaneous death clains. See,

e.g., In re Bucci’s WII, 293 N Y.S.2d 994 (Surr. Ct. 1968)

11



(husband and wi fe found dead when renoved fromw eckage of small
ai rplane, which crashed and burned after colliding with a |arge
ai rpl ane; exi stence of carbon nonoxide in wi fe’'s bl ood was found
sufficient evidence to establish wife's survival of husband,
whose skull was fractured and in whose bl ood no carbon nonoxi de
was found); In re Estate of Row ey, 65 Cal. Rptr. 139 (Ct. App.
1967) (period of <clainmed survivorship was 1/150,000 of a
second); see also Edward C. Hal bach, Jr. & Lawrence W \Waggoner,
The UPC s New Survivorship and Antil apse Provisions, 55 ALB. L.
Rev. 1091, 1095 (1992) (“By the time the Uniform Law
Conmi ssi oners pronul gated the original UPCin 1969 . . ., it had
become clear that the restriction in the USDA to cases in which
there was no sufficient evidence that two individuals died
ot herwi se than sinmultaneously created a problem” (footnote
omtted)).

118 The instant case is illustrative of the concerns of the
UPC drafters. Here, WIllianm s estate obtained medi cal testinony
to dispute the contention by Diane’ s estate that Di ane survived

WIlliam The affidavit includes explanations of brain death,

12



pupillary reflexes, and why the severity of Diane’'s head injury
may suggest that she progressed from“clinical death” to “brain
or biological death” nmore quickly than WIIliam Appel | ant’ s

Brief, Appendix 9, Affidavit of Dennis A Baccarro, Ph.D., D.O

119 The drafters’ solution for the 1969 version of the UPC

was to include a 120-hour survival requirenment for purposes of
the honestead allowance, exenpt property, and intestate
succession.® Thus, unless an individual survived the decedent
by 120 hours, the individual would be treated as having

predeceased the decedent and the property would pass

9 An individual who fails to survive the
decedent by 120 hours is deened to have
predeceased the decedent for purposes of
honmest ead al |l owance, exenpt property, and
intestate succession, and the decedent’s
heirs are determ ned accordingly. If it is
not established by clear and convincing
evidence that an individual who would
ot herwi se be an heir survived the decedent
by 120 hours, it is deenmed that the
i ndi vi dual failed to survive for the
required period. This section is not to be
applied if its application would result in a
taking of intestate estate by the state
under Section 2-105.

UNIF. PROBATE CODE § 2-104 (revised 1990), 8 (pt. 1) U.L.A 84
(1998).

13



accordingly. Arizona adopted this provision of the UPCin 1973
as AR S. 8§ 14-2104 and | ater extended application of the rule

towills in ARS. § 14-2601.

120 In 1990, the drafters of the UPC extended the 120- hour
rule to any “governing instrument,” including wills, deeds,
trusts, and insurance policies. See UNIF. PRoBATE CoDE 88 1-

201(19) (revised 1990, anended 1991, 1993, and 1998), 2-701
(anmended 1991), 2-702 (anended 1991 and 1993), 8 (pt. 1) U L.A
35, 181-82 (1998 & Supp. 2001). The Arizona Legislature would
| ater incorporate both the 1990 changes to the UPC and changes
made in 1993 to the USDA which we describe bel ow

121 The USDA was anended in 1991 to include a 120-hour

survival requirenment for governing instruments. Prior to this

10 Except as provided in Section 6, for
purposes of a provision of a governing
instrument that relates to an individual
surviving an event, including the death of
anot her i ndividual, an individual who is not
establ i shed by cl ear and convi nci ng evi dence
to have survived the event by 120 hours is
deened to have predeceased the event.

UNIF. SI MULTANEOUS DEATH AcT 8§ 3 (anended 1993), 8B U.L. A 51 (Supp.
2000) . Section 6 applies only if the governing instrunment,
contrary to the present facts, expressly deals with the i ssue of
si mul t aneous deaths or does not require survival by a certain
period of tine.

14



time, the USDA was somewhat restricted in that it only applied
to situations in which there was no sufficient evidence that two
i ndi vi dual s di ed other than sinmultaneously. The 1991 version
of the USDA extended application of the Act “to situations in
whi ch there is sufficient evidence that one of the individuals
survived the other one, but the period of survival was
i nsubstantial” -- |less than 120 hours. UNF. SIMILTANEOUS DEATH ACT
prefatory note (anmended 1993), 8B U.L. A 254-55 (1993) (enphasis
in original). The addition of a 120-hour requirenment to the
USDA originated in sections 2-104 and 2-601 of the UPC, which
previously inposed a 120-hour requirement of survival for
intestate and testate succession, and in the revisions of
Article | and Il of the Uniform Probate Code that were approved
in 1990 and 1991, which extended the 120-hour survival
requi renment to governing instrunments. |Id.

122 The USDA was agai n anended in 1993. The prefatory note
to the 1993 amendnment made clear that insurance policies were
subject to the 120-hour survival requirenent by virtue of the

| anguage in the section referring to “governing instrunents.”

15



The drafters commented that the specific section of the original
USDA pertaining to insurance policies was “unnecessary and
omtted fromthis version” because “insurance is covered by the
general provisions of Section 3.7 WiIF. SIMILTANEOUS DEATH ACT
prefatory note (anended 1993), 8B U.L.A 38 (Supp. 2000). In
addition, the prefatory note explicitly identified Ilife
i nsurance policies as subject to the 120-hour rule. 1d.

123 In 1994, the Arizona Legislature adopted the 1990
revisions to the UPC, as reflected in the 1993 USDA, and
i ncluded those provisions in AR S. 88 14-2701 and -2702. See
Act of April 25, 1994, 1994 Ariz. Sess. Laws, ch. 290, 88 5-6.

The revi sions expressly provided for application of the 120-hour

survi val rule to all situations involving “governing
instrunents,” including insurance policies. See AR S. 88 14-
2702(B), 14-1201(21). At the sanme time, the legislature

repeal ed various prior probate code sections, ! including A R S.
8§ 14-2808, which consisted of | anguage identical to AR S. 8 20-

1127. The legislative history states that the purpose of the

I"A R S. 88 14-2601 through -28009.

16



change was to “update and revise the probate statutes in order
to conform Arizona law with revisions made to the Uniform
Probate Code in 1990.” Hearings on H B. 2536 Before the Senate
Judiciary Commttee, 41t Legis., 2d Reg. Sess. (Ariz. 1994)
(statenent of Greg Cygan, Assistant Research Anal yst); see al so
Gonzales v. Super. Ct., 117 Ariz. 64, 66, 570 P.2d 1077, 1079
(1977) (legislative purpose in adopting bulk of the Uniform
Probate Code was to provide for substantial revision of
Arizona' s probate | aws).

124 We see in this history reasonably cl ear evidence that
the legislature sinply overlooked 8 20-1127 in 1994 when it
adopted the 1993 version of the USDA in A R S. 88 14-2701 and -
2702 and repealed 8 14-2808, which consisted of |[|anguage
virtually identical to 8 20-1127. In plain view of the apparent
oversight, it is clear that had the l|legislature intended to
devi ate fromthe revised UPC and excl ude i nsurance policies from
the 120-hour rule, the | egislature could have done so, either by
changing the definition of “governing instrument” in § 14-

1201(21) to exclude insurance policies, or by explicitly

17



addressing the UPC s handling of sinultaneous deaths when
dealing with life insurance policies. The legislature did
neit her. I nstead, the legislature repealed AR S. § 14-2808,
the probate statute virtually identical to 8 20-1127.

125 Further, when a statute is based on a uniformact, we
assume that the |l egislature “intended to adopt the construction
pl aced on the act by its drafters.” State v. Sanchez, 174 Ari z.
44, 47, 846 P.2d 857, 860 (App. 1993). Commentary to such a
uni formact is highly persuasive unl ess erroneous or contrary to
the settled policy of Arizona. In re Estate of Dobert, 192
Ariz. 248, 252, 963 P.2d 327, 331 17 (App. 1998). The basic
pur pose of the UPCis to sinplify and clarify the | aw concerni ng
the affairs of decedents, to discover and make effective the
intent of a decedent in the distribution of his property, and to
pronmote a speedy and efficient systemfor |iquidating the estate
of the decedent. UNIF. PROBATE CobE § 1-102(b), 8 (pt. ) U L.A
26 (1998); AR S. 8§ 14-1102 (2000); see also In re Estate of

Johnson, 129 Ariz. 307, 311, 630 P.2d 1039, 1043 (1981)

(Contreras, J., specially concurring) (basic purpose of UPC is

18



to make effective the intent of the decedent).

126 Moreover, the drafters of the 1969 UPC desired to
resol ve simultaneous death cases with a mninum of litigation
and wi thout the use of graphic, sonetinmes gruesone, nedical
evi dence. We conclude that the Arizona Legi sl ature, by enacting
the UPC, did not envision a statutory scheme which would require
parties to undertake protracted litigation to resolve the

di sposition of insurance proceeds in a case such as this,

especially when the outcome was likely the result of nere
fortuity.
127 In light of this legislative history, the context of

the legislation, and the legislative purpose, we find that
AR S. 8 14-2702(B) applies in the case at bar and that the
i ntended repeal of AR S. § 20-1127 was | eft undone by oversi ght
when Arizona’'s probate code was anended. Because § 14-1201(21)
i ncludes insurance policies in its definition of “governing

instrunent,” 8 20-1127 serves no purpose. |t appears reasonable
to conclude, froma review of all the applicable statutes, that

§ 14-2702 inplicitly repealed 8§ 20-1127 by rendering it

essentially redundant in application and contrary in result.

19



B. Inplicit Repea

128 We are aware that inplicit repeal of statutes is not
favored. State v. Tarango, 185 Ariz. 208, 210, 914 P.2d 1300,
1302 (1996). Rat her, when two statutes appear to conflict,
whenever possible, we adopt a construction that reconciles one
with the other, giving force and neaning to all statutes
i nvol ved. Lews v. Ariz. Dep’'t of Econ. Sec., 186 Ariz. 610,
614, 925 P.2d 751, 755 (App. 1996); see also Chaparral Dev. v.
RVED Int’l, Inc., 170 Ariz. 309, 313, 823 P.2d 1317, 1321 (App.
1991) (courts nust endeavor to construe statutes to avoid
conflict and give effect to each provision).

129 We have attenmpted to harnonize the statutes in this
case, but we cannot. There are currently in force two statutes
governing distribution of insurance proceeds upon sinultaneous
or near-sinultaneous deaths. The one requires survival by 120
hours; the other requires that the beneficiary meet a nore
subjective standard of proof with conplex evidence that the
beneficiary survived the insured if only by a few nonents.

CGenerally, where it appears by reason of repugnancy, or

20



i nconsi stency, that two conflicting statutes cannot operate
cont enpor aneously, the “nore recent, specific statute governs
over [an] older, nore general statute.” Lenons v. Super. Ct.,
141 Ariz. 502, 505, 687 P.2d 1257, 1260 (1984); see also St.
Joseph Hosp. & Med. Ctr. v. Maricopa County, 138 Ariz. 127, 132,
673 P.2d 325, 330 (App. 1983) (nore recent statute operates as
inplicit repeal of wunavoidably conflicting prior enactnent)
(citing State v. Mrf, 80 Ariz. 220, 223, 295 P.2d 842, 843
(1956)). In light of the legislature’s express inclusion of
insurance policies in 8 14-1201(21), both statutes at 1issue
specifically apply to insurance policies. To the extent that 8§
20-1127 conflicts with 8 14-2702, the legislature s |atest word

on sinmultaneous deaths, 8 14-2702, nust prevail.

C. | nsurance Proceeds as Non-Testanentary Assets
130 A final point, argued by the parties, is significant.
Di ane’ s estate contends that § 14-2702 cannot apply because we
are dealing with i nsurance proceeds. Her estate argues that we
shoul d follow the court of appeals decision in In re Estate of

Al arcon, 149 Ariz. 340, 718 P.2d 993 (App. 1986), vacated by 149

21



Ariz. 336, 718 P.2d 993 (1986), which Diane’'s estate clains
stands for the proposition that insurance proceeds are non-
testamentary assets to which Arizona’'s probate code is
i nappl i cabl e.

131 We sinply point out that Al arcon has been reversed and,
accordingly, the |anguage relied on by Diane’'s estate is no
| onger valid and has no precedential value in interpreting
Arizona' s current probate code.

132 Simlarly, we reject the contention of Diane’'s estate
that a related provision, A RS. § 14-6101, disallows
application of the 120-hour survival requirenent to insurance
policies. That statute declares that “[a] provision for a
nonpr obate transfer on death in any insurance policy . . . is
nontestanmentary.” A R S. 8 14-6101(A) (1995). Diane’'s estate
woul d have us conclude that because this statute operates to
define insurance policies as nontestanentary, such designation
prohi bits us fromapplying any of the provisions in Title 14 --
the probate code -- to insurance policies. This argunent is

fl awed.

22



133 Section 14-6101 codified UPC § 6-101. See Act of Apr.

25, 1994, 1994 Ariz. Sess. Laws, ch. 290, § 18. Section 6-101
was drafted to address the treatnent of will substitutes such as
mul ti ple-party bank accounts, governnment bonds, enploynent
contracts, or other contractual arrangenments intended to
transfer property at death. While revocable trusts and
beneficiary designations inlife insurance policies were usually
upheld as acceptable wll substitutes, courts treated as
testanentary a variety of other contractual arrangenents which
attenpted to di spose of property at death, the result of which
was to invalidate certain arrangenents because they failed to be
executed in accordance with the formalities of the statute of
wills.

134 The drafters of the original UPC commented that they
were unable to identify policy reasons for continuing to treat
contractual arrangenments such as those enunerated above as
testamentary. UNIF. PROBATE CoDE 8§ 6-101 cnmt. (revised 1989,
anended 1998), 8 (pt. 11) U L.A 430-31 (1998). Indeed, nany of
t he contractual arrangenents descri bed above are not susceptible

to the evils envisioned by a less rigid enforcement of the

23



statute of wills because such contracts are often part of a
busi ness transaction and are usually evidenced by a witing.
ld. Thus, the drafters of & 6-101 sought to prevent “certain
di spositions from being struck down solely on account of their
‘testamentary’ characterization.” Grayson MP. MCouch, WI
Substitutes Under the Revised Uniform Probate Code, 58 BROX. L.
Rev. 1123, 1131 (1993). Significantly, the drafters of 8§ 6-101
stated that “[t]he sole purpose of this section is to prevent
the transfers authorized here from being treated as
testamentary.” UNIF. PROBATE CoDE 8§ 6-101 cnt. (revised 1989,
amended 1998), 8 (pt. I1) U. L.A 431 (1998).

135 As noted, comentary to a wuniform act is highly
per suasi ve unl ess erroneous or contrary to the settled policy of
Arizona. In re Estate of Dobert, 192 Ariz. at 252, 963 P.2d at
331 Y17. Based on the drafters’ comments, we conclude that 8§
14-6101 was intended primarily to confirmthat certain types of
witten will substitutes are nontestanentary and need not conply
with will formalities to transfer property at death. Thi s

determ nati on however, does not conpel the conclusion that the
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remai nder of the probate code is inapplicable to these wll
substitutes. Title 14 applies both to probate and nonprobate
transfers. See A RS 8 14-1201(21) (defining governing
instrunent in this title to include wills, insurance policies,
and other contractual arrangenents deenmed nontestanentary by
AR 'S. 8§ 14-6101).

136 Thus, in the absence of contrary intent, the 120-hour
survival requirenment set forth in Arizona’s probate code, § 14-
2702, applies with equal force to an insurance policy despite
its characterization as nontestanentary. Qur conclusion does
not go unsupport ed. See Janus v. Tarasewi cz, 482 N.E.2d 418
(rrr. App. Ct. 1985) (applying Illinois version of USDA
contained in Illinois probate code to insurance proceeds); see
al so RESTATEMENT ( THIRD) OF PROPERTY § 1.2 cnt. d (1998) (“Under both
the Revised UPC and the Revised USDA, the 120-hour requirenment
of survival applies not only to probate transfers, but also to
certain nonprobate transfers taking effect at death, such as

life insurance . . . .”); MCouch, supra, at 1154 (“The revised

120- hour rule applies to a survival requirenent under nost w ||
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substitutes.”).
| V. Concl usi on

137 A.R'S. § 20-1127 was based on the 1940 provi sion of the

USDA that was intended to direct the passing of property to the

nost |ikely beneficiary in cases where related parties died
together in a comon disaster. In 1940, the USDA was an
i nprovenent on existing law. In the 60 years since the original

USDA was drafted, the law regarding sinultaneous deaths has
continued to evolve in an attenpt to avoid the undesirable
consequence of inheritance, life insurance, or other assets
passing to unintended beneficiaries sinply because one person
outlived another by a few m nutes or even a few seconds. Qur
| egi slature has followed that |egal evolution by adopting the
UPC and its revisions to mtigate such problens. The fact that
the | egi sl ature, for whatever reason, left on the books an ol der
conflicting statute should not result in the nore recent UPC
provi si on being ignored.

138 We therefore hold that AR S. 8 14-2702 states the

applicable rule of survival for a designated beneficiary of an

i nsurance policy. Under this rule, it would appear that the
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proceeds of both policies should be paid to Wllianis estate.

Charl es E. Jones
Vi ce Chief Justice
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