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Mc GRE GOR, Justice
11 In State v. Reagan, 103 Ariz. 287, 440 P.2d 907 (1968),
we held that a court can use a prior conviction to enhance a
sentence only if “the record of that prior conviction show s]
that [the] defendant was represented by counsel, or advised of
his rights to counsel, and waived his right to counsel, before
it can be used in [a] subsequent prosecution.” |d. at 289, 440
P.2d at 9009. The State asks us to reconsider that hol ding
asserting that the United States Suprenme Court overturned the
basis for our Reagan decision in Parke v. Raley, 506 U S. 20,
113 S. Ct. 517 (1992). W agree and, for the reasons expl ai ned
bel ow, hold that a rebuttabl e presunption of regularity attaches
to prior convictions used to enhance a sentence or as an el enment
of a crine.

l.
12 In 1997, the State charged defendant MCann wth
aggravated DU, which is established if a person commts a DU
of fense within sixty months of two prior DU convictions. See
ARl Z. ReEv. STAT. ANN. (A.R S.) § 28-1383.A.2 (West Supp. 1999)
(formerly A-R'S. 8§ 28-697.A 2). During trial, the court
admtted into evidence certified copies of McCann's two prior
DU  convictions. The records pertaining to his 1995 DU

conviction in the Tucson City Court do not disclose whether

2



McCann was represented by counsel or had validly waived his
ri ght to counsel

13 McCann  obj ect ed, claimng the State had not
“aut henti cated” the 1995 DUl conviction. He also unsuccessfully
nmoved for a Rule 20 judgnment of acquittal based on the fact that
the court records from his 1995 DU conviction failed to show
conclusively that he was represented by or had waived counsel.
Therefore, he argued, the State could not use the prior
conviction to satisfy an elenent of the offense of aggravated
DUl .1

14 The court of appeals nodified McCann’s conviction and
remanded for re-sentencing. Although the court of appeals held
for McCann, it noted that “[t] he state’s argunment is not wi thout
merit,” but regarded our decision in Reagan as controlling.
State v. McCann, 2 CA-CR 98-0019, slip op. at 4 (Ariz. App. My
18, 1999).

15 The State then petitioned this Court and we granted
review. Because this issue involves the interpretation of both
the Arizona and Federal Constitutions, we review the trial

court’s decision de novo. See Massey v. Bayl ess, 187 Ariz. 72,

1 McCann has never argued that he was in fact unrepresented
or that any waiver of counsel was involuntary. Rather, he bases
his argunment on the fact that the record of the 1995 DU
conviction does not establish representation or valid waiver.
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73, 927 P.2d 338, 339 (1996). We exercise jurisdiction pursuant
to article VI, section 5.3 of the Arizona Constitution and Rul e
31.19 of the Arizona Rules of Crim nal Procedure.

.

A.

16 I n Reagan, we essentially adopted an exception to the

presunption of regularity that attaches to final judgnents and

presunes that judgnments were constitutionally obtained. The
presunption is “deeply rooted in our jurisprudence . . . even
when the question is waiver of constitutional rights.” Parke,

506 U.S. at 29, 113 S. C. at 523 (citing Johnson v. Zerbst, 304
U S. 458, 464, 468, 58 S. Ct. 1019, 1023, 1025 (1938)).

17 Qur Reagan decision relied upon Burgett v. Texas, 389
Uus 109, 88 S. Ct. 258 (1967), which held that certified
records of a prior conviction that did not show the defendant
was represented by or waived counsel raised a presunption that
t he defendant was denied his right to counsel. |d. at 114-15,
88 S. Ct. at 261-62. In accord with Burgett, we held that a
prior conviction could not be used to enhance a defendant’s
sentence unl ess the record of the prior conviction affirmatively
showed that the defendant either was represented by counsel or
had validly waived his right to counsel. W concluded, as had

the Suprene Court in Burgett, that we could not presune waiver
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of counsel from a silent record. See al so Boykin v. Al abanm,
395 U. S. 238, 243, 89 S. Ct. 1709, 1712 (1969) (holding that a
valid conviction r resulting froma guilty plea cannot be presuned
froma silent record). Since 1968, Arizona courts have applied
t he Reagan rul e, although not w thout sone question as to its
continued validity.?

18 In 1992, the United States Suprene Court reconsidered
Burgett in Parke v. Raley, 506 U.S. 20, 113 S. C. 517 (1992),
and rejected the holding of Burgett on which our decision in
Reagan relied. In Parke, the defendant challenged a Kentucky
statute that enhanced sentences for repeat felons. The
def endant noved to suppress two prior convictions, arguing that
because the record failed to indicate whether the prior guilty
pl eas were know ng and voluntary, they did not conmply wth
Boykin v. Al abama, 395 U S. 238, 89 S. Ct. 1709 (1969). Under
the Kentucky statute, the governnent retained the ultimte
burden of persuasion as to prior convictions, but a presunption

of regularity attached to prior final judgnents. When the

2 See, e.g., State v. Renaud, 108 Ariz. 417, 418, 499 P.2d
712, 713 (1972); State v. Anderson, 185 Ariz. 454, 456, 916 P.2d
1170, 1172 (App. 1996); State v. Hatch, 156 Ariz. 597, 598, 754
P.2d 324, 325 (App. 1988); State v. McGowan, 155 Ariz. 392, 393-
94, 746 P.2d 1322, 1323-24 (App. 1987) opinion vacated by State
v. Anderson, 160 Ariz. 412, 773 P.2d 971 (1989); State v. Wite,
118 Ariz. 279, 280-81, 576 P.2d 138, 139-40 (App. 1978); State
v. Ellison, 26 Ariz. App. 547, 548, 550 P.2d 101, 102 (1976).
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governnment proved the existence of a prior conviction, the
burden shifted to the defendant to produce evidence of its
invalidity. |[If the defendant carried his burden, the state had
to prove beyond a reasonable doubt the validity of the prior
convi ctions.

19 I n uphol ding the statute, the Court held that "Boykin
does not prohibit a state court from presumng, at |east
initially, that a final judgment of conviction offered for
pur poses of sentence enhancenent was validly obtained.” Parke,
506 U.S. at 30, 113 S. C. at 524. The Court explained its
rational e for departing fromBurgett by noting that, at the tine
it decided Burgett, “state crimnal defendants’ federal
constitutional right to counsel had not yet been recogni zed, and
so it was reasonable to presune that the defendant had not
wai ved a right he did not possess.” Id. at 31, 113 S. Ct. 524.
Because Boykin rights were well established by the tine the
Court decided Parke, however, the state could rely upon the
presunption of regularity that attaches to final judgnments of
convi ction.

110 The defendant in Parke also challenged the Kentucky
statute on the ground that it assigned to crim nal defendants a
burden of production. Addressing this point, the Court said,

“[E] ven when a collateral attack on a final conviction rests on
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constitutional grounds, the presunption of regularity that
attaches to final judgnments makes it appropriate to assign a
proof burden to the defendant.” 1d.

Il

A.
111 After the Court’s Parke decision, many of our sister
jurisdictions adopted the presunption of regularity for prior
convictions used to enhance sentences or as el enments of a crine.
For instance, in Massachusetts v. Lopez, 690 N E.2d 809, 814
(Mass. 1998), the Massachusetts Suprenme Judicial Court said:

Many other States have specifically relied on the

Parke decision to reject collateral challenges to
| ong-cl osed convictions by plea where sentencing

enhancenment is involved. We conclude that a
collateral challenge, |ike the defendant’s, to a prior
conviction by qguilty plea, if the challenge is to
advance at all, nust be acconpanied by sufficient
credible and reliable evidence to rebut a presunption
that the prior conviction was valid. | f a defendant
meets this burden, then an evidentiary hearing may be
warranted at which the burden wll be on the

Commonwealth to show that the defendant’s plea
proceedi ngs were conducted in a way that protected his
constitutional rights.

(Footnote omtted.)

112 The Virginia Suprenme Court addressed the sane
issue in Harris v. Virginia, 497 S. E. 2d 165, 169-70 (Va. 1998),

wherein it said:

When sentence enhancenent is an issue, the
Commonweal th has the burden of proving the existence
of a defendant’s prior, valid convictions, and it is
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assisted with this burden by the “presunption of

regularity.” Because every final judgnment of a court
of conpetent jurisdiction is presunmed “to have been
rightly done,” a “final” crimnal conviction is

entitled to a “presunption of regularity” when
chal | enged collaterally, even on the ground that it
was constitutionally invalid. Thus, i f t he
Commonweal th offers evidence sufficient to prove the
exi stence of a defendant’s prior crimnal conviction,
a presunption arises that the prior conviction was
obtained in conpliance with the defendant’s right to
counsel under the Sixth Amendnent.
(Citations omtted); see also Colorado v. Padilla, 907 P.2d 601,

607 (Colo. 1995) (“Gven their status as nerely one of those
sentencing factors, prior convictions need not be proven beyond
a reasonabl e doubt, and the sentencing court may afford these
convictions the presunption of regularity that attaches to final
judgments.”); North Carolina v. Stafford, 440 S.E.2d 846, 848
(N.C. Ct. App. 1994) (“[B]ecause we find that defendant may not
collaterally attack the validity of his prior DW convictions,
we find that the trial court properly denied defendant’s notion
to suppress the evidence of his prior DW convictions.”);
Nebraska v. Lee, 558 N.W2d 571, 577 (Neb. 1997) (hol ding that
def endants may not “collaterally attack in a special proceeding

a prior conviction that is an el enment of a subsequent of fense”).3

8 Ot her states al so have adopted the “burden shifting” hol di ng
of Parke v. Raley. See, e.g., Harris v. Georgia, 519 S.E. 2d
243, 244 (Ga. Ct. App. 1999); ldaho v. Beloit, 844 P.2d 18, 19
(I daho 1992); Lingler v. Indiana, 644 N E.2d 131, 132 (Ind.
1994); Kansas v. Patterson, 939 P.2d 909, 915 (Kan. 1997);
Loui siana v. Shelton, 621 So. 2d 769, 779-80 (La. 1993);
M chigan v. Carpentier, 521 N W2d 195, 203 (Mch. 1994);
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B.
113 The same reasoning that led other jurisdictions to
foll ow the Parke decision applies in Arizona. Qur case |aw and
rules of crimnal procedure have protected crim nal defendants’
constitutional right to counsel for nmore than a quarter of a
century. For exanple, in State v. Anderson, 96 Ariz. 123, 392
P.2d 784 (1964), we extended the right to counsel in felony
matters, recognized in G deon v. Wainwight, 372 U. S. 335, 83 S.
Ct. 792 (1963), to include prosecutions for “serious offenses.”
Additionally, in 1973, Arizona adopted Rule 17.2 of the Arizona
Rul es of Crim nal Procedure, which requires our courts to advise
defendants of their rights and the possible consequences that
arise from entering a plea of guilty or no contest.
Specifically, subsection ¢ requires the court to inform a
def endant of his or her right to counsel. See ARlz. R CRM P.
17. 2. Moreover, Rule 6.1 of the Arizona Rules of Crimnal
Procedure provides that “[a] defendant shall be entitled to be

represented by counsel in any crimnal proceeding.” Az R

Montana v. Perry, 938 P.2d 1325, 1327 (Mont. 1997); New York v.
Pol anco, 596 N.Y.S.2d 366, 366-67 (N.Y. App. Div. 1993); North
Carolina v. Stafford, 440 S.E.2d 846, 846-67 (N C. 1994);
Lykken v. Class, 561 N.W2d 302, 304 (S.D. 1997); Bl ankenship
v. Tennessee, 858 S.W2d 897, 902-03 & n.5 (Tenn. 1993); Tatum
v. Texas, 846 S.W2d 324, 327-28 & n.5 (Tex. Crim App. 1993);
Bruner v. Carver, 920 P.2d 1153, 1155 (Utah 1996); Janmes v.
Virginia, 446 S.E.2d 900, 903-04 (Vva. 1994); Vernont v. Porter,
671 A.2d 1280, 1281-84 (Vt. 1996).
9



CRM P. 6.1.

114 At the time we deci ded Reagan, it was entirely possible
that a prior conviction involved proceedings in which the
def endant neither had counsel nor validly waived his right to
counsel. Qur insistence for nearly thirty years that crim nal
def endants’ right to counsel be enforced, however, makes it
unlikely that final judgnents entered during those years were
obt ai ned wi t hout affordi ng a defendant his right to counsel. W
have every reason to believe that our trial courts follow the
directives of this Court and the United States Supreme Court to
assure that Boykin rights are fully protected. Thus, the reason
for excluding prior final judgnments used to enhance sentences or
as elenments of a crime fromthe rule of presunptive regularity
no | onger exists. See Fernandez v. Rono, 132 Ariz. 447, 449
646 P.2d 878, 880 (1982) (stating that when a court-nade rule is
based upon the circunstances and conditions of the tinme, the
rule can be changed by the court when such conditions and
circunst ances change); see al so Hageman v. Vanderdoes, 15 Ari z.
312, 320-21, 138 P. 1053, 1056 (1914) (same).

115 We therefore overrule State v. Reagan, 103 Ariz. 287,
440 P.2d 907 (1968) and State v. Renaud, 108 Ariz. 417, 499 P.2d
712 (1972). \When the State seeks to use a prior conviction as

a sentence enhancer or as an elenent of a crinme, the State nust
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first prove the existence of the prior conviction. At t hat
time, the presunption of regularity attaches to the final
judgnent. |If the defendant presents sonme credi ble evidence to
overconme the presumption, the State nust fulfill its duty to
establish that the prior conviction was constitutionally
obt ai ned.

116 Qur holdingislimted; it changes only the presunption
that attaches to prior final judgnents. Reagan presuned prior

convictions invalid for failure to afford the right to counsel.
Qur holding today presunes prior final judgnments valid. We
enphasi ze that our ruling does not |essen the burden on the
State, which retains the burden of establishing that a prior
conviction is constitutionally valid, whether it is used as a
sentence enhancenment or as an element of a crine.*

117 Nor does our deci sion deprive defendants of their right
to attack invalid prior convictions. In cases in which a

j udgment of conviction results from the violation of

4 The parties suggest that deciding whether the presunption
of regularity attaches to a final judgnment depends upon whet her
the prior conviction is used to enhance a sentence or to
establish an elenent of a crine. The State would attach the
presunption of regularity at least to judgnents wused to
establish an el enent of the crinme; McCann argues the presunption
attaches, if at all, only if the State relies upon the judgment
to enhance a sentence. We reject that distinction, for which we
di scern no disciplined basis. The validity of a prior judgnment
depends upon the procedures used to procure the judgnment, not
upon the use to which the judgnment is put.

11



constitutional rights, the conviction cannot be used either to
establish an el ement of an offense or for purposes of sentence
enhancenment. Thus, prior convictions may be used by the State
only if constitutionally valid.

| V.
118 We granted McCann’s notion for reconsideration of our
original opinion, State v. MCann, 197 Ariz. 6, 3 P.3d 288
(2000), to consider whether the defendant should receive an
evidentiary hearing at which he can present sonme credible
evi dence to overcone the presunption of regularity that attaches
to his 1995 DU conviction.?® The State asserts that the
defendant, by failing to conme forward with evidence at trial, or
in support of his Rule 20 notion for judgnent of acquittal
wai ved the opportunity to do so now. W agree with the State.
Once the trial court found that the State, under the then-
applicable standard, had carried its burden of showi ng the
constitutionality of the prior convictions, the defendant could
have presented evidence in rebuttal. He failed to do so, and
thereby failed to preserve for appeal any issue concerning his
right to present evidence.

119 We therefore vacate the decision of the court of

5 The defendant has chall enged neither the sufficiency of the
evidence to support the <current DU conviction nor the
constitutionality of his 1993 DU conviction.
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appeals and affirmthe judgnent of the superior court.

Ruth V. McGregor, Justice

CONCURRI NG.

Thomas A. Zl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

Frederick J. Martone, Justice
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