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FELDMAN, Justice.

11 WIliamJ. Wal ker petitions for reviewof arecomendation
fromthe Di sciplinary Conm ssion (Conm ssion) that he be suspended
fromthe practice of |law for ninety days. Upon review, we find
t he Conm ssion’ s sanction too severe and i nst ead adopt t he heari ng
officer’s recomendation that Wilker be censured. We have
jurisdictionunder Rule 53. e, Rul es of the Suprenme Court of Arizona

(Rule), and Arizona Constitution, Article 6, Section 5.6.

FACTS AND PROCEDURAL HI STORY

12 Wal ker is a fifty-one-year-old sole practitioner who
focuses primarily on personal injury | aw. He has been married for
al nost twenty-five years, has two t eenage chil dren, has practiced
| aw for over twenty years, and has never before been disciplined
by the State Bar.

13 On January 17, 1999, a thirty-two-year-old wonan naned
Sherry Mul dr ew appear ed at Wal ker’ s of fi ce. She had been i nvol ved
in an autonobile accident about two weeks earlier. Because
Mul drew s insurer offered insufficient funds to repair her car,
she was seeking |egal assistance. At the tinme, Mildrew was
separated fromher husband, caring for her three young chil dren,
and seeki ng permanent enpl oynent. At her first neeting with Wl ker,
Mul dr ew si gned a conti ngent fee agreenent, and Wal ker hel ped arrange
bot h her medi cal care and car repair. Over the next nonth, Ml drew
met with Wal ker several times, nost of the visits brief and
unschedul ed. In early February, she signed another contingency

agreenment with hi mthat was connected wi th her cl ai magai nst a | ocal



restaurant over an all eged food poisoning incident.

14 Later in February, Mildrew received a check from her
i nsurer to conpensate for her vehicle’s damage. | nstead of appl yi ng
the funds toward the repair bill, she used it to travel because
she was anticipating a |large income tax refund that would cover
her car repair costs. Later, Muldrewtold Wal ker that she needed
her vehicle badly but could not afford to pay the repair shop
i mredi ately, and Wal ker arranged to have Mul drew s car rel eased
to her without paynent. Mildrew soon |earned that the Interna
Revenue Service was using her inconme tax refund to offset
accunul ated federal debts. She called Wal ker’s office and asked
for an energency appoi nt nent because she did not have any noney,
her rent was due, she di d not have a steady j ob, and she was rapidly
accumul ati ng debt.

15 On Thur sday, February 18, Mul drewnet with Wal ker in his
office to discuss how any potential settlenent funds would be
di sbursed. In addition, the two tal ked about the possibility of
a sexual relationship and arranged to neet at Wal ker’s office on
Sat urday norni ng because the nenbers of Wal ker’s staff woul d not
be there at that tinme. Before Muldrew | eft, Wal ker touched her
breast. The next day, Mul drewnet with anot her attorney regarding
a mal practice claim she planned to bring against Wl ker. On
Sat ur day norni ng, February 20, Wal ker cont acted Mul drewt o arrange
the office interlude. After agreeing to neet, Mil drew contacted
a Tenpe police officer and i nstead went to a police substationto
make tape-recorded tel ephone calls to Wl ker.

16 During thefirst call, Mil drewspoke only to the answering



service. Ml drewreached Wal ker with a second call, however, and
stated, “Hey, ya know, before | come . . | wanna make sure that
we have an understandi ng, OK?” Hearing O ficer’s Report and
Recommendation (H. O. Rep.), filed April 18, 2000, Exhibit A, at
2-3. Asthetwo attenptedto outlinethe paraneters of their sexua
rel ationship, Wal ker said, “lI don't want this to be part of our
busi ness t hi ng, you know’ and “1 don’t, you know, thisis sonethin’
that I want you to do. | don’t want it tobea. . . . " 1d. at
3(ellipsisinoriginal). To which Miul drewresponded, “OK, well,
my kids, uh, | gotta make sure | get, you know, | eave and get back
bef ore nmy ki ds wake up.” 1d. About an hour after the second call,
Mul drew agai n tel ephoned Wal ker fromthe police station and told
him “1’mgonna conme get ny records, because what happened t he ot her
day? It wasn't right. It wasn't right.” 1d. at 4. The foll ow ng

di al ogue then took place:

Wal ker : Al right, well, let’s . . You
don’t need to get your records.
Let’s just forget it, thenwe' |l just
do it as business.

Mul drew. | know, but you said about bein’
speci al friends.

Wal ker : No, let’s forget. | don’t wanna

It’s, it’sall right. | don’t want

. Let’s just forget that at all.
You were the one that started with
(both tal king)
Mul drew. No!  No!
Wal ker: . . If you weren't there . . |
Mul drew. That’s not true.
Wal ker: Al right, |ook .

Mul drew. What | . . No! . . What |, | told



you [ was] that you were real |y nice.
| said that you were a really nice
man, and you .

Val ker: And | apol ogi ze for anything el se.

ld. at 4. The conversation continued, ending with simlar

exchanges: Ml drew accusi ng Wal ker of exploiting her precarious
situation and Wal ker attenpting to keep Muldrew as a client while
repeat edl y apol ogi zi ng for any of fense or m sunder standi ng. After
thethirdcall, the two did not have either personal or professional
contact until the foll owi ng Monday when Mul drew went to Wal ker’s
office, retrieved her files, and term nated Wl ker’ s representati on.

17 Based on Mul drew s al | egati ons and t he evi dence gat hered

during the tape-recorded tel ephone calls, Tenpe police officers
went to Wal ker’s office on March 1, 1999, and arrested him for
publ i c sexual indecency and solicitation of prostitution. Wl ker
was handcuffed, led fromhis office by the police, and booked at
the jail. To avoid prosecution on these charges, Wal ker entered
an adult diversion program which he subsequently successfully
conpl et ed. I n addition, Wal ker sought both psychol ogi cal and
spiritual counseling. Mul drew s new attorney sent a letter
demandi ng $400,000 to Walker’s malpractice insurer regarding
Mul drew s al | egati ons of i npropriety. Wal ker’s insurer and Mul drew
t hereafter agreed on a $50, 000 settl enment, $2,500 of which was a
deducti bl e Wal ker paid personally.

18 On April 7, 1999, Muldrewfiled aconplaint withthe State
Bar. After an investigation, the State Bar filed a one-count
conpl ai nt al | egi ng Wal ker vi ol ated Et hical Rules (ER) 1.7 and 8. 4,

Rul es of Professional Conduct, for failure to avoid a conflict of



i nterest and m sconduct. See Ariz.R Sup.Ct. 42. Wl ker filed an
answer denying many of the allegations but admtted to briefly
touchi ng Mul drew s breast under what he believed were consensual
ci rcumst ances.

19 A disciplinary hearing was held in March 2000, and in
his report the hearing officer recomended censure. H. O Rep.
at § 54. On April 20, 2000, the Conm ssion served a copy of the
hearing officer’s report on both Wal ker and the State Bar and
notified each that, pursuant to Rules 53.c.7 and d. 3, objections
tothe report and requests for oral argunent before the Conmmi ssion
shoul d be made within ten days. On May 9, the Conm ssion notified
Wal ker that it woul d consi der the matter during an executive sessi on
on May 20. In addition, the Comm ssion advised Wal ker that,
pursuant to Rule 53.d.1, either party could request |leave to file
a statenent. The Conmm ssion did not request further briefing on
the matter and, because neither he nor the State Bar objected to
the penalty of censure, Wal ker did not submt a statenent.

110 On May 22, the Comm ssion notified Wal ker that it had
considered and rejected the hearing officer’s censure
recommendation. |Instead, the Conm ssion told Wal ker that it was
recomrendi ng a ni nety-day suspension. Wl ker pronptly filed a
notion for eaveto file pleadi ngs, and the Conm ssion grantedit.
He then filed both a notion for reconsideration and a request to
appear before the Comm ssion. The Comm ssion summarily denied
Wal ker’ s noti on and request to appear and filedits report inthis
matt er on August 30, 2000. Wil ker petitioned for review of the

Comm ssi on’ s recomrendati on of suspensi on pursuant to Rul e 53. e.



DI SCUSSI ON
111 Wal ker claims on appeal that he was deni ed procedural
due process when the Comm ssion rejected the hearing officer’s
uncontested recomendati on without first notifying him of the
change, requesting his appearance, or asking for supplenental
briefing. |In addition, Wal ker asserts that, given the facts of
this case, the Comm ssion erred when it recommended a ni nety-day
suspension. W address these issues in turn.
A Due process
112 Wal ker acknow edges that, by failing to object to the
hearing officer’s recommendati on, he consented to censure. See
Ariz. R Sup.Ct. 53.¢c.9 (“Failure of a party to appeal within the
ti me provided shall constitute consent to the disciplinerecomended
by t he hearing officer”). He argues, however, his consent was not
an agreenment to the increased sancti on of suspensi on. Thus, because
t he Conm ssi on never provided himwi th notice that it would raise
t he sancti on wi t hout gi vi ng hi man opportunity to appear or respond,
t he Comm ssion inproperly “upped the ante” and deni ed him due
process. VWil e the Comm ssion’s actionsinthis case may have cone
as an under st andabl e surprise to Wal ker, we do not find that his
due process rights were viol ated.
113 The requi renments of procedural due process in attorney
di sci plinary proceedings include fair notice of the charges made
and an opportunity for the accused to provide an expl anati on and
present a defense. Inre Brady, 186 Ariz. 370, 373, 923 P. 2d 836,

839 (1996). Here, Wal ker was provi ded both notice and a heari ng.



He was gi ven proper noti ce regardi ng t he Commi ssi on’ s consi derati on
of his matter and al so was ext ended t he opportunity to request oral
argument or file supplenmental statements before the Comm ssion.

Notice, filed May 9, 2000; see also Ariz.R Sup.Ct. 53.d.3. In

addi tion, Wal ker was able to present all of his evidence during
the preceding disciplinary hearing before the hearing officer.
| ndeed, this was both the appropriate and the only tine that
evi dence regardi ng t he charges and hi s def ense coul d be present ed.
Ariz. R Sup.Ct. 53.d.3 (“Evidence not presented to the hearing
officer shall not be presented to the conm ssion”). The
Commi ssion’s function is to review the record made before the
hearing officer and “prepare andfileawittenreport, affirm ng,
reversing or nodifying the findings of fact, conclusions of |aw
or recommendation(s)” of the hearing officer. 1d. at subsection
d.4. Thus, the rul es governing disciplinary procedures all owthe
Comm ssion to do what it did here — that is, reject a hearing
of ficer’s recomrendati on and i nstead recomend a different, nore
severe sancti on.

114 Arguably there is nothing in the rules that woul d put
a party on express notice that, where no objection has been made,
t he Comm ssi on may cast aside a hearing officer’s recomendati on
and i npose a harsher sanction. However, in every case in which
a hearing officer recomends a penalty greater than a repri mand,
the matter automatically proceeds before the Conm ssion for revi ew.
Ariz.R Sup.Ct. 53.d. Because the Conm ssion’s standard of revi ew

over questions of lawis de novo, once Wal ker’s matter reached t he

Comm ssion, it was free to approve the hearing officer’s



recomrendat i on of censure or recommend any ot her sanctionit deened
appropriate. 1d. at subsectiond.2. Gventhe circumnmstances here,
we under st and Wal ker’ s surpri se that such a determ nati on was nmade
but do not believe that the Comm ssion’s upping the ante was
I npr oper.

115 InIn re Piatt, we reasoned that a party appealing to
this court does not “expect|[ ] that by appealing, things will get
worse” and it was therefore inappropriate for us to reject the
Comm ssi on’ s recomendati on of censure and suspend t he respondent
| awyer, even t hough several nenbers believedthat a censure “m ght
be too lenient” and “[o]thers woul d have ordered suspensi on had
t hey been making the decision in the first instance.” 191 Ariz.
24, 27, 951 P.2d 889, 892 (1997). However, Piatt did not findthat
uppi ng the ante, whether done by this court or the Conm ssion,
vi ol ates due process. Indeed, amjority inPiatt recogni zed t hat
this court’s “ultimate authority in disciplinary matters nakes
uppi ng the ante possible.” 191 Ariz. at 27, 951 P.2d at 892; see
also id. at 29, 951 P.2d at 894 (Feldman, J. and Jones, V.C. J.,
concurring in part and dissenting in part).

116 In this case Wal ker recei ved what due process requires
— notice and a fair opportunity to present evidence to the heari ng
of ficer, together with notice and an opportunity to appear before
t he Comm ssion. He was also on notice that the Comm ssion could
reject the hearing officer’s reconmendati on and i nst ead recommend

a nore severe sanction.! He did not avail hinself of the right

11t bears noting that the Conmm ssion's reconmendation is
different froma hearing officer's recomendati on because t he Com

9



t o appear personally before the Conm ssion, nor did he choose to

submt any filings. We find no violation of Wal ker’ s due process
ri ghts.
117 But the m ni mumdue process required as a matter of |aw

isonethingandthat whichis appropriateinlight of good judgnent
and fairness is another. VWhen neither the State Bar nor the
respondent | awyer objects to a hearing officer’s recomendati on,
and the Comm ssion’s prelimnary review indicates a possibility
t hat the hearing officer’s recommendati on may be rejectedinfavor
of nore severe sanctions, the Conm ssionis certainly free to so
i nformthe Bar and respondent (in effect notifyingthe parties that
t hey shoul d appear or otherw se nmake their argunents known) or to

foll ow any other procedure it deens appropriate.

B. The appropriate sanction

118 After the hearing of fi cer conduct ed an ext ensi ve heari ng,
he i ssued a detail ed, twenty-page report in which he noted, “This
is a very close case. Its disposition turns on issues of
credibility and the burden of proof” and “[t]he critical factual
questi on was whet her [ WAl ker] extorted Ms. Muldrewinto permtting
t he touchi ngs and agreeing to a Saturday rendezvous.” H. O Rep.,

at 11 2, 22. After thoroughly discussing all of the evidence

nm ssion's recomrendati on beconmes a final dispositionof the natter
unl ess either the respondent | awyer or the State Bar files a peti -
tion for review or we order review sua sponte. Ariz.R Sup.Ct
53.e.1 &e.7. Incontrast, a hearing officer's recomendati on as
t o suspensi on and di sbarnent can never be final, even if neither
party objects, as these sancti ons can only be i nposed by t he Comm s-
sion or this court. See id. at subsection c.8; see also
Ariz.R Sup.Ct. 52.a.

10



submtted by both parties, the hearing officer made only two
findi ngs of fact:

Based on t he evi dence and exhi bits adduced at

t he hearing, consideringcredibility, the State

Bar did not prove by clear and convincing

evi dence that [Wal ker] extorted Ms. Mul drew.

Thus, the portion of Count 1 based on vi ol ation

of Supreme Court Rule 42, ER 8.4(b) is

di sm ssed.

The portion of Count 1 based on ER 1.7 was

adm tted by [Wal ker] and therefore i s deened
adm tted. This violation arose out of
negl i gence, poor judgnent, rather than purpose.
It was an aberrati on.

ld. at T 42, 43 (citation omtted). The hearing officer then
revi ewed possi bl e sancti ons, exam ned aggravati ng and mtigating
circunstances, and performed a proportionality review before
ultimtely recomendi ng censure.

119 The Comm ssion adopted the hearing officer’s findings
of fact and, because questions of credibility were i nvol ved, gave
“great deference” and “great wei ght and consideration” to those
factual findings and recomrendati on. Disciplinary Comm ssion Report
(Comm Rep.), filed August 30, 2000, at 2; see also Ariz.R Sup. Ct.
53.d.2 (Conmm ssion applies clearly erroneous standard to hearing
of ficer’s findings of fact). The Comm ssi on concl uded t hat Wal ker’ s
adm tted m sconduct and the transcri pts of tel ephone conversati ons
bet ween WAl ker and Mul drew “support the finding that [Walker]
comm tted mi sconduct by failing to avoid a conflict of interest
with his client.” Comm Rep. at 2. After considering the range
of sanctions allowed and the mtigation evidence presented, the
Commi ssion nodified the hearing officer’s recommendation to a

ni nety-day suspensi on. The Conmm ssi on believed “[t] he nore severe

11



sanction of a suspension will, we hope, make the consequences of
| awyers putting their personal or financial interests ahead of their
clients’ interests clear tothe nmenbers of the Bar and t he public.”
ld. at 3. Walker clains that censure, and not the nore severe
sanction of suspension, is the appropriate penalty in this case.
120 When t his court has or takes jurisdictioninadisciplinary
proceeding, it also reviews findings of fact under a clearly
erroneous standard and questions of | awde novo. Ariz. R Sup.Ct.
53.e.11. Ineach and every disciplinary case we revi ew, we exam ne
the factsto determneif the evidence supports the factual findings
made by t he hearing of fi cer and t he Comm ssi on, as well as to deci de
on the appropriate sanction, if any. Although we give “deference
and serious consideration” to the recommendati ons of the hearing
of ficer and t he Conmm ssion, the responsibility to deci de upon the
appropriate sanction in a disciplinary proceeding is ultimtely
ours. Inre Curtis, 184 Ariz. 256, 261, 908 P.2d 472, 478 (1995).
121 We begin by considering the American Bar Association’s
STANDARDS FOR| MPOSI NG LAWYER SANCTI ONS ( STANDARDS) . The STANDARDS addr ess
violations of ER 1.7 by stating that suspension “is generally
appropri ate when a | awyer knows of a conflict of interest and does
not fully disclose to a client the possible effect of that
conflict.” STANDARD 4. 32, at 30. Incontrast, censure “is generally
appropriate when a | awyer i s negligent in determ ning whet her the
representation of a client nmay be materially affected by the
| awyer’s own interests.” 1d., STANDARD 4.33, at 31. The comment
t o STANDARD 4. 33 provi des sone gui dance:

The courts generally inpose [censure] when a

12



| awyer engages in a single instance of

m sconduct involving a conflict of interest

when t he | awyer has nerely been negligent and

there is no overreaching or serious injury to

a client.
According to the STANDARDS, we nust al so consider the offender’s
ment al state, the duty i nvol ved, actual or potential injury caused
by the conduct, and existence of aggravating and mtigating

circunstances. STANDARD 3.0, at 25; seealsolnreCurtis, 184 Ari z.
at 264, 908 P.2d at 480.

122 When di scussing Wal ker’s nental state and the duty he
vi ol ated, the Comm ssion claimed that the “nore severe sanction
of a suspension will, we hope, nake the consequences of |awyers
putting their personal or financial interests ahead of their
clients’ interests clear to the nmenbers of the Bar and public.”
Comm Rep., at 3. However, based on the hearing officer’s findings
t hat Wal ker’s adm tted m sconduct was an “aberration” and that it
was attributable to *“poor judgnent, rather than purpose,” we
concl ude Wal ker’ s actions were not i ntended to further his personal
or financial interests at the expense of his client’s interests.
H O Rep., at 1 43. \While we agree with the hearing officer that
“thereis aclear potential that [ Wl ker’s] personal desires would
at some point conflict with his client,” there is nothing in the
record to suggest that Wal ker was attenpting to extort sexual favors
or that Mul drew s underlying personal -injury and food- poi soning
mat t ers woul d not have been conpetently prosecut ed and adequatel y
resol ved. ld. at 945. Significantly, the hearing officer’s
findings regarding credibility favored Wal ker’s claimthat the

sexual contact was consensual ; therewas nofindingtothe contrary.

13



123 We agree with the Conm ssion that Wal ker’s “loyalty to
his client and her interests was inpaired by his own interest in
a sexual relationship wth her” as “shown by what he sai d when she
objected to his conduct and requested her file” and his initial
reluctance to withdraw. Comm Rep., at 7. Walker’'s immediate
reactionto Miul drew s confrontational call was i nproper, but because
he returned her file without incident at the first avail able
opportunity, we agree with the hearing officer that Wil ker made

a“tinely good faith effort torectify [the] consequences of [ his]

m sconduct” and that Wal ker’ s “renorse was genuine.” H O Rep.,
at ¢ 50.
124 We adopt t he concl usi ons of both the hearing of ficer and

Comm ssi on that no aggravating factors exist. As for mtigation,
the hearing officer found that nore than half of the factors
enuner at ed i n STANDARD 9. 32 exi st in this case: absence of a prior
di sci plinary record; full and free di scl osure and cooperative effort
toward t he proceedi ngs; inposition of other penalties and sancti ons;
good character; stellar reputation; renorse; absence of a di shonest
or selfish nmotive; and tinely good faith effort to rectify
consequences of msconduct. 1d. at § 50. When reviewi ng the
exi stence of these factors, the Conmm ssi on determ ned t he hearing
officer’s finding as to the last two clearly erroneous and
di sregarded them Comm Rep., at 9-10. Regardl ess of whether all
seven or only five of the mtigating factors exist, inthe absence
of any aggravating evidence, we find that curul atively they wei gh

in favor of not inposing the nore severe sanction of suspension.

14



125 We believe there is another inmportant mtigating factor
here: Wal ker’s public and personal humliation. He was arrested
at his office and takento jail in handcuffs. The charges agai nst
hi m were made public by the local press. He was prosecuted for
sexual indecency and prostitution and forced to participate in a
di versi on program He was the subject of Muldrew s mal practice
al l egations and agreed to the $50, 000 settl enent, including the
$2, 500 deducti bl e t hat he pai d personally. Wl ker al so sought out
both religi ous and nental health counseling. Thus, we agree with
the hearing officer’s statenment that “[w] hat has happened to
[ Wal ker] as aresult of his touching shoul d be sufficient deterrence
to other attorneys.” H O Rep., at T 54.

126 When di spensi ng di sci pline, we are gui ded by t he pur poses
of disciplinary proceedi ngs — which are not i ntended to punish the
of fender but to protect the public, deter simlar conduct anong
menbers, and preserve public confidence in the integrity of the

bar. Inre Levine, 174 Ariz. 146, 170, 847 P.2d 1093, 1117 (1993).

I n determ ning the appropri ate sancti on, we note the serious nature
of even a ninety-day suspension. Such a sanction entails the
foll owi ng obligations: the suspended | awyer nmust give up all work
on his or her cases; nmust notify clients and return their property
and papers; nust close his or her office; and cannot accept any

new matters. See Ariz.R Sup.Ct. 63.

127 The hearing of ficer found that, “[b] ased on the evi dence
inthiscase. . . thereis noreasonabl e probability that [ Wl ker]
will re-offend.” H O Rep., at Y 54. The Comm ssion al so noted

that its recommendati on of suspension was “not nade necessary

15



because of any concern that Wal ker will commit simlar m sconduct
in the future.” Comm Rep., at 10. Had t he Comm ssion found
“evidence that [Wal ker] m ght repeat this conduct, then, in order
to adequately protect the public, [its] sanction woul d need to be
consi derably nore severe.” Id. at 11. W agree with both the
hearing of fi cer and t he Conm ssi on that the publicis not in danger
of Walker simlarly violating ER 1.7 in the future.

128 Qur primary obligation when i nposi ng di sci plinary sanctions
is to tailor discipline to the facts of each case. Levine, 174
Ariz. at 174, 847 P.2d at 1121. Many of the facts in this case
were hotly contested. As the hearing officer noted, “Obviously
thisis not just a case of m sunderstanding. . . . Thereis sinply
no way to reconcil e both versions [of the events that transpired
bet ween Wal ker and Mul drew].” H. O Rep., at 7 35. Wil ker asserts
t hat Mul drew was “coquettish” while in his presence, offered to
“meet for a drink or sonmething like that,” and repeatedly nmade
comment s t hat he was “the nicest manin the worl d” and that he coul d
“come over whenever [he] want[ed].” Reporter’s Transcript of
Proceedi ngs, March 15, 2000, at 212, 213, 218, 219. Wil ker al so
argues that Mul drew “canme on” to himand solicited a relationship
by suggestively saying “if you weren't married and | wasn’t
married.” 1d. at 213, 257. He testified that he believed his
actions towards Mul drew were invited and consensual, but that he
| ater figured out that he had been “set up.” Id. at 257.

129 In contrast, Miuldrew clains she felt obliged to engage
inasexual relationship with Wal ker because he i nplied she woul d

not receive a settl ement unl ess the two becane “special friends.”
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ld. at 32. She clains Wal ker took advant age of her by accusi ng
himas follows: “You took the situation that I was in and you
exploitedit for your own personal gain.” 1d. at 246. The hearing
of ficer, however, found none of these all egations proved by cl ear
and convi nci ng evidence, generally favored Wl ker on issues of
credibility, and did not findalack of consent; indeed, the hearing
of ficer made no explicit finding on the i ssue of consent. Thus,
we believe the ultinmate issue is not in dispute: Wal ker adm tted
to breaching ER1.7 by touching his client’s breast and attenpting
to enter into a consensual sexual relationshipwith her.? Inthe
context of this case, such behavior is properly addressed by
censure.
CONCLUSI ON

130 Based on our review of the mitigating evidence, the
recommended sanctions articul ated by the STANDARDS, and keeping in
m nd t he pur poses of attorney di sciplinary proceedi ngs, we concl ude
t hat censure, and not suspension, is the appropriate sanction in
this case. Wl ker is hereby publicly censured. 1[In addition, he

is assessed costs as prescribed in Rule 52.a.8.

STANLEY G. FELDMAN, Justice

2 Qur holding here is limted to the particular facts and
circunstances of this case. Thus, we have yet to determ ne, and
di d not today hold, that every instance of consensual sex between
attorney and client is a per se violation of ER 1.7.

17



CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

RUTH V. McGREGOR, Justice

MARTONE, Justice, concurring in the judgnment.
131 Before 1996, the Conm ssion reviewed findings of fact

de novo. Reviewin this court was by appeal, and our standard of

revi ew was al sode novo. But in 1996, we anended our rul es so t hat

t he Comm ssi on served as an appel |l ate body! and this court served
as the court of |last resort. Accordingly, Rule 53(d)(2), Ariz.
R S. C., now provides that, in reviewing the findings nade by
a hearing officer, “the comm ssion shall apply aclearly erroneous
standard.” Reviewinthis court is nolonger by appeal but is now
by petition for review. Rule 53(e), Ariz. R S. Ct. And, as does
t he Commi ssi on, we nowuse a cl early erroneous standard i nreview ng
findings of fact. Rule 53(e)(11), Ariz. R S. Ct.

132 Nei t her the Comm ssion nor this court argues that the

hearing officer’s findings were clearly erroneous. And yet both

t he Commi ssion and this court venture off intoevidentiary matters.

This no doubt is what caused the Comm ssion to believe that a

1 The Conmi ssi on does have origi nal jurisdictionover consent
agreenents, Rule 56, Ariz. R S. Ct., and disability matters, Rule
59, Ariz. R S. C. But the notes to the 1996 anendnents to Rul e
53(d) acknow edge the difference and make it quite clear that as
todisciplinary mtters, the Conm ssion’sroleis “as aninternedi-
at e appel | at e body whi ch i s bound by the record bel ow.” Rul e 53(d),
Ariz. R S. Ct., Notes to 1996 Anendnments [d].
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suspensi on rather than a censure was appropri ate. It could have
reached that conclusiononly if the hearing officer’s findings were
clearly erroneous. The court, too, focuses not on the facts as
found by the hearing officer, but on evidence. It describes a
crimnal prosecution, an adult diversion program psychol ogi cal
counseling, and a settlenent of a civil action. Ante, 1 7. The
court clainms it nust determ neif the evidence supports the factual
findi ngs nmade by the hearing officer and the Conm ssion. Ante,
1 20. But the Conm ssionis not supposed to make factual findings
and no one argues that the evidence does not support the factual
findings made by the hearing officer. VWhy then describe the
evi dence t hat supports facts contrary to those found by t he hearing
of ficer?

133 Simlarly, the court recites the factual contenti ons of
the parties, ante, 1T 28, 29, as though these matter after the
hearing officer made his findings. But the clearly erroneous
standard of reviewdeterm nes the facts inthis court. The court
acknow edges that the hearing officer believed Wal ker and not his
client, ante, T 29, yet states that the hearing officer “nmade no
explicit finding ontheissue of consent.” [d. But the consensual
nature of the touchingis bothinmplicit inandvital tothe hearing
officer’s findings. The court shoul d not be anmbi guous about this.
Whet her the contact was consensual or the result of a demand is
critical to determ ning the appropriate sancti on.

134 We should resolve this question by referring to the
findi ngs of fact nmade by the hearing officer. He specifically found

t hat Wal ker did not extort his client. Instead, he said ER 1.7,
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t he conflict of interest provision, was viol ated “out of negligence,
poor judgnment, rather than purpose.” Hearing Oficer’s Report and
Recommendati on, Apr. 18, 2000, Y 43.

135 Neit her the State Bar, the Comm ssion, nor the court

bel i eves these findings to be clearly erroneous. Accordingly, this
is a case of consensual touching, and therefore a case of conflict
of interest. For that, censure is the nore appropriate sancti on.
| therefore concur in the judgnment. But had the hearing officer
found that there was nore to this case than consensual touching,
t hen suspensi on woul d be the nore appropriate sanction. |f the
court is in doubt about this, as its opinion suggests, then it
shoul d remand to t he hearing officer for supplenental findings on

the i ssue of consent.

Frederick J. Martone, Justice

Vi ce Chief Justice Charles E. Jones recused hinself and did not
participate in the determ nation of this matter.
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