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1  It appears from the record, however, that Quintero-Lopez was given the “Manager’s
Special” of “Full LDW & SLI” for a rate of $10.95 a day.  See Appendix A(1).
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F E L D M A N, Justice.

¶1 In this declaratory judgment action, we are asked to review a court of appeals opinion

affirming the trial court’s grant of summary judgment to Philadelphia Indemnity Insurance Company

(Philadelphia).  Philadelphia Indem. Ins. Co. v. Barerra, 196 Ariz. 391, 998 P.2d 1064 (App. 1999).

We granted review to determine the validity of a driving-under-the-influence (DUI) exclusion from

the insurance coverage obtained as part of a car rental transaction.  We have jurisdiction pursuant to

Arizona Constitution article 6, § 5.3 and A.R.S. § 12-120.24.

FACTS AND PROCEDURAL HISTORY

¶2 The trial court granted summary judgment in favor of Philadelphia.  Therefore, we view

the facts in the light most favorable to Petitioners.  Martinez v. Woodmar IV Condominiums  Homeowners

Ass'n, Inc., 189 Ariz. 206, 211, 941 P.2d 218, 223 (1997).

¶3 On April 22, 1993, Juan Eduardo Quintero-Lopez rented a car from Value Rent-A-Car

(Value) for a one-week period.  This rental was one in a series of at least eight weekly leases that Quintero-

Lopez had made with Value since late February 1993.  As was his habit for all of the previous rentals,

Quintero-Lopez purchased both the “Loss Damage Waiver” (LDW) and “Supplemental Liability

Insurance” (SLI) optional insurance coverages offered by Value at a rate of $9.95 and $5.95 a day,

respectively.1  This additional insurance, underwritten by Philadelphia, increased the basic minimum

liability insurance limits required by A.R.S. § 28-2166.B and provided by Value as part of its rental

agreement.

¶4 To obtain his rental car, Quintero-Lopez signed the front side of Value’s two-sided

rental agreement, which on the first page includes boxes where a renter must either decline or accept

the LDW and SLI coverages.  See Appendix A(1).  When actually purchasing the optional insurance

coverages, however, Quintero-Lopez was asked to both initial and sign a one-page “Optional Services



2  Shortly after the Huertas’ personal injury suit was filed on behalf of their minor son, Pedro
reached the age of majority and the parties stipulated to adding him to the action in his individual
capacity.  See Stipulation, filed August 7, 1995. 

3  See United Servs. Auto. Ass’n v. Morris, 154 Ariz. 113, 121, 741 P.2d 246, 254 (1987)
(holding that, when an insurer has denied coverage, a settlement agreement between the insured and
claimant is not a breach of an insurance contract’s cooperation clause if the settlement is fair and
reasonable, non-collusive and not fraudulent, and does not bind an insurer to any of the factual
stipulations).
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& Equipment” addendum to the rental contract.  See Appendix B.  To help sell the options, Value

provided Quintero-Lopez with a colorful, tri-fold brochure titled “Relax You’re On a Value Vacation”

summarily explaining the SLI coverage he purchased.  See Appendix C.  In response to its own query

of “What exactly does supplemental liability insurance cover?” the brochure explains:

SLI provides you with up to a maximum of $1 million of liability
protection.  Say you run a red light while driving on unfamiliar roads
during your vacation, and hit another car with your rental car.  In the
event of a lawsuit, SLI covers damage to the other (the claimant’s) car,
their medical costs, and their personal and property damage up to a
maximum $1 million.

The additional SLI coverage issued by Philadelphia and accepted by Quintero-Lopez has policy limits

equal to the difference between the $15,000/$30,000 statutory minimum limits provided by Value

and $1,000,000.

¶5 The next day, Quintero-Lopez was driving the rented vehicle while under the influence

of alcohol and was involved in a collision that injured one of his passengers, Pedro Huerta, and killed

the other, Melvin Sanchez.  Huerta’s parents, on behalf of their minor son,2 and Ana Barerra, Sanchez’s

mother, individually and on behalf of her son’s estate, sued Quintero-Lopez in an attempt to recover

for the injury and death.  In that action, a judgment was entered against Quintero-Lopez in which Huerta

was awarded $435,000 for injuries and Barerra $270,000 for the wrongful death of Sanchez.  Value

tendered its limits of $30,000, but Philadelphia denied coverage.  Huerta, Barerra, and Quintero-Lopez

then entered into a Morris agreement in which Quintero-Lopez assigned all of his claims against

Philadelphia to Huerta and Barerra.3
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¶6 In June 1995, Philadelphia filed a declaratory action against Ana Barerra, Pedro Huerta,

Mario and Lucia Huerta, and Juan and Michelle Quintero-Lopez (Petitioners), seeking a ruling that

it was not required to satisfy any judgment arising out of the accident because, according to Philadelphia,

Quintero-Lopez voided the additional SLI coverage he purchased from Value by breaching a provision

of the rental agreement that prohibited driving under the influence.  Petitioners answered and

counterclaimed, alleging Philadelphia breached its contract obligations and acted in bad faith.  Both

sides filed summary judgment motions, with Petitioners claiming the DUI exclusion was unenforceable

under the reasonable expectations doctrine and also void as contrary to public policy.  Without explanation,

the trial court denied Petitioners’ motion and granted summary judgment to Philadelphia.  Petitioners

appealed both rulings, and the court of appeals affirmed, holding that the DUI exclusion from the portion

of coverage exceeding the minimum limits required by law was neither void as against public policy,

unconscionable, nor against the reasonable expectations of an insured.  Philadelphia, 196 Ariz. at 393-94

¶ 7, ¶ 10, 998 P.2d at 1066-67 ¶ 7, ¶ 10.

¶7 We hold that the DUI exclusion in the present policy violates the reasonable expectations

doctrine of Darner Motor Sales, Inc. v. Universal Underwriters Insurance Co., 140 Ariz. 383, 682

P.2d 388 (1984), Gordinier v. Aetna Casualty & Surety Co., 154 Ariz. 266, 742 P.2d 277 (1987), and

Averett v. Farmers Insurance Co., 177 Ariz. 531, 533, 869 P.2d 505, 507 (1994).  We therefore vacate

the court of appeals’ opinion and reverse the trial court’s judgment.

DISCUSSION

A. Primary or excess coverage

¶8 Both parties agree that, unless permitted by statute, exclusionary clauses in basic motor

vehicle liability policies are void as against public policy with respect to the minimum coverage

requirements set by the Financial Responsibility Act (FRA).  A.R.S. § 28-4001 et seq.; see also A.R.S.

§ 28-2166 (requiring car rental companies to provide “public liability insurance” in limits of at least

$15,000/$30,000).  Exclusionary clauses in policies applicable to coverages in addition to or in excess



4  We accepted review of Petitioners’ request that we revisit Arceneaux, which holds that
coverage in excess of the limits required by the FRA is a matter of contractual arrangements between
insurer and insured.  Because we dispose of this case under the doctrine of reasonable expectations,
we find no reason to reexamine Arceneaux’s rationale.  
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of the minimum limits required by statute, however, may be valid and enforceable.  Arceneaux v. State

Farm Mut. Auto. Ins. Co., 113 Ariz. 216, 217-18, 550 P.2d 87, 88-89 (1976).4  The parties argue over

whether Philadelphia’s coverage was primary or excess.  Petitioners claim that the SLI provided additional

primary liability coverage and the DUI exclusion is void because the FRA does not permit such exclusions

in primary coverage.  Philadelphia asserts that the coverage it provides is excess and the FRA therefore

does not apply over the minimum limits, making the DUI exclusion proper and enforceable.

¶9 The addendum that Quintero-Lopez initialed and signed to purchase Philadelphia’s

SLI coverage states that it

increases liability coverage up to $1,000,000 in primary liability
insurance to protect against third-party liability claims made against
the renter and authorized drivers for bodily injury or death and property
damage caused by the use of a Value vehicle.

(Emphasis added.)  The text of the addendum is somewhat similar to a declarations page and sets forth

no exclusions from coverage — it simply directs the customer to “ask your rental sales agent for additional

information on provisions and exclusions.”  Directly above the signature line at the bottom of the one-page

addendum, the following sentences appear:

I have read this addendum and agree to its terms and conditions.  If there
are any differences between the rental agreement and this addendum,
I understand that this addendum supersedes the rental agreement and
will be controlling.

(Emphasis added.)

¶10 While the addendum describes the SLI coverage as an “increase in primary liability

insurance,” the rental contract is silent on this issue, always referring to SLI as “supplemental liability

insurance,” without specifying whether Philadelphia’s coverage is primary or excess.  The brochure

describing the additional coverages, however, exacerbates the confusion by, in one part, stating that

“supplemental liability insurance is excess automobile liability insurance” while, in a different part,



5  We need not concern ourselves with the difference, if any, between excess insurance and
additional insurance provided by an insurer that increases the primary limits provided by another
insurer.  

6  The brochure’s fine print on the bottom of its last page does tell renters that “Value’s SLI
is underwritten by Philadelphia Indemnity Insurance Company,” but nothing in the record suggests
how an insured would get a copy of the policy.  Indeed, the record contains Philadelphia’s policy
because its counsel attached it as an exhibit to the complaint it filed to initiate this declaratory
judgment action.  Neither common sense nor the record indicates that a copy of Philadelphia’s policy
was available at Value’s Phoenix location.  Thus, we seriously doubt that even the most diligent
customer wanting to check the true description of the coverage he is purchasing would be able to do
so even if, as Value recommends in its addendum, he decided to “ask [his] rental sales agent for
additional information on provisions and exclusions.”  Nor do we think Philadelphia can fairly argue
that it expected Value’s customers to ask about excess coverage details in the excess policy it issued
to Value.
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describing SLI as “primary coverage, meaning your [own] auto insurance policy will not be called

on to contribute unless the loss exceeds the maximum of $1 million.”

¶11 These provisions make the issue unclear to us and certainly impenetrable to the average

consumer.  We doubt that the ordinary car rental customer is informed about insurance to the degree

that such a distinction, if it could be made, would be either important or meaningful.  Complicating

the issue is the fact that two insurers are involved.  According to a Certificate of Self Insurance filed

by Value with the Arizona Department of Insurance, Value was self-insuring the $15,000/$30,000

coverage it was required to provide its renters under A.R.S. § 28-2166.  See ¶ 8, supra.  Thus, additional

coverage was provided by Philadelphia and presented to Value’s renters through three documents:

the addendum, the brochure, and the rental agreement.  As discussed above, the addendum called the

coverage “primary,” the brochure referred to it as “excess” but then said it was an “increase in primary

liability insurance,”5 and the rental agreement said nothing.  It is only when one is able to review the

terms of the policy Philadelphia issued to Value that it becomes clear that Philadelphia intended the

SLI coverage provided to renters to be excess.6  Of course, a copy of that policy was not provided to

Quintero-Lopez.  Regardless, we need not determine what difference, if any, results from resolution

of the primary-excess issue because this case is more properly analyzed under the doctrine of reasonable

expectations.
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B. Reasonable expectations

¶12 Although Arceneaux allows “the adoption of contract terms that do not conform to

the strict requirements of the financial responsibility laws,” its holding “does not necessarily mean,

however, that all such terms are automatically valid and enforceable.”  Averett, 177 Ariz. at 533, 869

P.2d at 507 (citations omitted).

As with any agreement sought to be judicially enforced, the law of
contracts must be applied in an attempt to discern and effectuate the
parties’ intentions.  That body of law includes the rule of reasonable
expectations.

Id.  First announced in Darner, the doctrine of reasonable expectations relieves a party from “certain

clauses of an agreement which he did not negotiate, probably did not read, and probably would not

have understood had he read them.”  Darner, 140 Ariz. at 394, 682 P.2d at 399.

¶13 Car rental customers buying additional liability insurance would expect to be covered

for liability imposed for negligent driving, which, of course, includes driving under the influence.

But Philadelphia claims that the terms of Value’s rental contract delineating the DUI exclusion are

enforceable because the provisions are understandable and conspicuous.  Specifically, Philadelphia

points out that, on the front page of the rental contract, it is readily apparent that:

[A]ny breach of the rental agreement, specifically any violation of any
condition(s), restriction(s), and/or term(s) of the rental agreement, renders
all insurance coverage and the loss damage waiver, even if accepted
and paid for by lessee, null and void.

(Underlining in original.)  Technically speaking, of course, this statement is not an exclusion but a

broad statement of a condition subsequent.  In addition, the statement cannot mean what it says, for

other violations of Value’s rental agreement, such as failure to return the vehicle on time or returning

it with less than the same of amount of fuel as when initially rented, would also ostensibly void insurance

coverage.  According to the rental contract, misrepresentation, perhaps even an innocent one, would

be another basis for forfeiting the renter’s additional insurance protections.  The notion that such trivial

violations of the rental contract would actually void insurance coverage would no doubt be a surprise

to renters who purchased optional liability coverage at a premium price.  In addition, the rental agreement



7  For instance, Philadelphia agrees that leaving the doors of a rental car unlocked is a
violation of the rental agreement but, when pressed at oral argument, conceded that the rental
contract may contain certain clauses that would be unenforceable.
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states that if a renter fails to lock the vehicle’s doors and windows, the renter is exclusively responsible

for damage to the vehicle, regardless of whether the renter purchased and paid for additional LDW

coverage.  Philadelphia counters by arguing that it does not interpret Value’s exclusions so broadly

that every violation of the rental contract voids insurance protections.7  It cannot deny, however, that

it has the ability to do so if it so chooses. 

¶14 The provision quoted above is not the only term that Philadelphia refers to in explaining

why coverage was denied in this case.  To find the provision specifically dealing with DUI, one must

look to the back page of Value’s rental contract.  Not surprisingly, the back page is a mass of fine type

printed in a single block.  See Appendix A(2).  Approximately half-way down the page, the following

language is found under a heading titled “PROHIBITED USE OF CAR”:

I will not use or permit any of the following uses of the car: to carry
passengers or property for hire; to tow or push anything; in a race, test
or contest; to teach driving; to carry persons outside the passenger
compartment; to be loaded beyond its rated capacity or to be driven off
the normal roadway.  I will not use or permit the car to be used for an
illegal purpose such as illegal transportation of persons, drugs or
contraband, by anyone under the influence of alcohol or other intoxicants,
such as drugs, or taking the car outside the continental United States.
If the car is obtained through fraud or misrepresentation or used in
violation of this Agreement, I understand that my rental will be terminated
and LDW, PAC, no fault and all liability insurance protections are void
(unless otherwise prohibited by the laws of the State where I rent the
car).  In addition to my responsibility for loss of or damage to the car
as set forth herein, I may be personally responsible for all damage to
the person or property of others, all penalties, fines, forfeitures, liens,
recovery and storage costs, including all related legal expenses.

It is only when one reads both the second and third sentences of the paragraph together that the purported

DUI exclusion functions to deprive those driving under the influence of all insurance benefits.  Perhaps

most surprising about the language is that it is found in the “PROHIBITED USE OF CAR” paragraph

and not in the seemingly more likely “LIABILITY INSURANCE” paragraph directly below it.  Yet

Philadelphia claims there is nothing surprising or unclear about the exclusion and directs us to several
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out-of-state cases purportedly supporting their position, most notably Hertz Corp. v. Home Insurance

Co., 18 Cal.Rptr.2d 267 (App. 1993).

¶15 In Hertz, like the present case, an automobile rental company and its excess insurer

filed a declaratory action seeking a finding that the insurer was not obligated to provide coverage for

an accident that occurred when the renter was driving while under the influence, in violation of the

contract.  Id. at 269.  We find the holding of Hertz inapplicable to the present case for several reasons.

To begin with, Hertz did not recognize the doctrine that Arizona courts have called reasonable

expectations.  Instead, Hertz stated that exclusions in insurance policies must be both “conspicuous”

and “phrased in clear language” to be enforceable.  Id. at 273.  The language of the Hertz DUI exclusion

was objectively conspicuous and clear and both more conspicuous and more clearly worded than Value’s

DUI exclusion here.  Hertz’s DUI clause stated, in pertinent part:

THE CAR MAY NOT BE USED: BY ANYONE UNDER THE
INFLUENCE OF ALCOHOL OR OTHER INTOXICANTS, SUCH
AS DRUGS; FOR ANY ILLEGAL PURPOSE, SUCH AS ILLEGAL
TRANSPORTATION OF PERSONS, DRUGS, OR
CONTRABAND. . . . 

Id. n. 11.  This provision was highlighted by its use of all capital letters and set apart by being placed

in a separate box, even though placed on the second page of the rental agreement.  Id. at 269.  It was

both printed on the rental contract and, most important, reproduced and displayed at the rental car counter

for customer inspection.  Id.  In addition, when the renter elected to purchase the excess coverage,

he was not only asked to initial a box on the rental agreement signifying he desired such coverage (as

Quintero-Lopez did here), but next to the renter’s initials within the excess coverage box was the

statement: “You acknowledge reading SUMMARY of coverage.”  That summary, which was located

on the excess policy each customer received, was in a question-and-answer format, with one of the

questions in boldface type being “Are there any exclusions under [the excess coverage]? Yes.”  Then

six nonexclusive categories or exclusions were listed, including violation of the rental agreement terms.

Id. at 270.  



8  Any attempt to do so in the present case would have led Quintero-Lopez into the confusion
of reading three separate instruments (and perhaps the Philadelphia policy — which was apparently
not even available to him) before concluding that driving under the influence would void
Philadelphia’s SLI coverage but not Value’s underlying coverage.
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¶16 The court also found it significant, as do we, that the customer in Hertz was advised,

immediately below the DUI exclusion provision quoted above, that driving under the influence violates

the contract and that such a violation voids “ALL LIABILITY PROTECTION, INCLUDING [the

excess coverage].”  Id. at 273-74.  This differs significantly from Value’s contract, which explains

on the opposite side of the agreement from the prohibited use paragraph that any violation of the contract

(without explicitly stating that driving under the influence is a violation) voids insurance coverage

(without specifically explaining that the provision has no application to the minimum coverage but

only to the optional SLI provided by Philadelphia for an extra charge).  Based on these significant

factual differences, as well as the difference between Arizona and California insurance law, we do

not find the holding of Hertz to be persuasive.

¶17 Philadelphia further argues that this case does not violate an insured’s reasonable

expectations because an insured who took the time to check on his rights would understand that driving

a Value rental car while under the influence of alcohol is a prohibited use that voids the insurance

contract.  The court of appeals apparently agreed with Philadelphia’s argument stating, “we find that

the contract terms here could easily be understood by the average customer checking coverage” and

thus, “it was not reasonable for Quintero-Lopez to expect liability coverage for an accident that occurred

while he was under the influence.”  Philadelphia, 196 Ariz. at 395 ¶ 15, 396 ¶ 18, 998 P.2d at 1068

¶ 15, 1069 ¶ 18.

¶18 The court of appeals’ holding, however, assumes that the ordinary customer is both

in a position to and actually expected to analyze the coverage purchased.  We disagree.  Given the

circumstances of the average car rental transaction, the ordinary customer does not have the ability

to check his rights by carefully reading the fine print of the rental contract, together with the separate

descriptions of the insurance coverage, before purchasing it.8  Nor, we believe, does the car rental company



9  Value already clearly notifies its renters of some of its more surprising contract terms
relating to insurance.  For example, printed in a bold, all-capital-letters typeface on the front side of
Value’s rental agreement, just above the customer’s signature line, is the following language:

LDW (LOSS DAMAGE WAIVER) IS NOT INSURANCE 
LESSOR DOES NOT PROVIDE UNINSURED MOTORIST COVERAGE

11

expect its ordinary customer to spend fifteen or twenty minutes at the rental desk reading all of the

small print and asking for an explanation of the terms involved.  Such an observation, of course, “does

not set a premium on failure to read.”  Darner, 140 Ariz. at 394, 682 P.2d at 399.  Rather, it merely

recognizes the reality in which most adhesive contracts are formed between businesses and consumers

when both parties are more interested in efficiency than in negotiating and reaching mutual agreement

over multiple contractual terms.  Thus, an exclusion that subtracts from coverage usually provided

by insurance should be stated in a conspicuous typeface and placed either on the face of the rental contract

or in obvious documentation that would clearly put the renter on notice, prior to obtaining the vehicle,

that the policy purchased to cover liability for negligent driving does not cover all types of negligent

driving.9  To place exclusionary language in fine print on the reverse side of a car rental agreement,

with nothing else being said, is simply insufficient when the contract is one of adhesion and the transaction

one in which speed and efficiency are dominant, as in the instant case.  As we have previously held,

limitations or exclusions that subtract from what would reasonably be expected “must be intended

and agreed to, not merely imposed upon an unwitting customer.”  Averett, 177 Ariz. at 534, 869 P.2d

at 508.

¶19 A close look at Value’s purported DUI exclusion (which states that insurance coverage

is voided when a rental car is used by “anyone under the influence of alcohol or other intoxicants, such

as drugs”) demonstrates how enforcement of even these enumerated terms, if unexpected and

unreasonable, can be oppressive.  Value’s DUI exclusion is a strict clause that potentially could be

interpreted to exclude not only those renters who drive while intoxicated but also those who, to use

the language of Arizona’s DUI statute, are under the influence because they are “impaired to the slightest

degree.”  A.R.S. § 28-1381.A.1.  And because Value’s exclusionary clause includes “other intoxicants,



10  Petitioners argue that exclusions, such as the DUI provision here, that limit coverage for
negligent driving should be held void as against public policy.  See Hertz Corp. v. Garrott, 606
N.E.2d 219, 222 (Ill.App. 1992).  Given the grounds of our disposition, we need not reach this issue.

12

such as drugs,” Philadelphia could hypothetically escape liability for injuries suffered by a claimant

involved in an accident caused by a Value renter who had ingested something as innocuous as cough

or cold medication.  The absurdity of this hypothetical merely demonstrates the unreasonableness of

the exclusion from which it arises.10

¶20 Finally, Philadelphia asserts that because the provisions here are unambiguous, we need

only analyze whether the present case is akin to one of the four situations enumerated in Gordinier,

154 Ariz. at 272-73, 742 P.2d at 283-84.  In Gordinier, we confirmed that the Darner methodology

applies to a limited number of cases in which the boilerplate contract clauses are unambiguous but

still operate oppressively.  Id.  Specifically, those situations are:

1. Where the contract terms, although not ambiguous to the court,
cannot be understood by the reasonably intelligent consumer who might
check on his or her rights, the court will interpret them in light of the
objective, reasonable expectations of the average insured;

2. Where the insured did not receive full and adequate notice of
the term in question, and the provision is either unusual or unexpected,
or one that emasculates apparent coverage;

3. Where some activity which can be reasonably attributed to the
insurer would create an objective impression of coverage in the mind
of a reasonable insured;

4. Where some activity reasonably attributable to the insurer has
induced a particular insured reasonably to believe that he has coverage,
although such coverage is expressly and unambiguously denied by the
policy.

Id. (citations omitted).

¶21 Arguably, several of the Gordinier situations apply to this case.  No doubt judges and

lawyers are able to read and understand some of the contract terms and insurance exclusions with a

minimum of confusion.  However, as discussed in ¶ 18, we do not believe a reasonably intelligent

consumer would be as successful, especially given the reality of the car rental business.  In addition,
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we do not find that boilerplate language located in different parts of several documents gives a renter

purchasing relatively expensive increased liability limits sufficient notice that the additional insurance

for negligent driving does not cover all negligent driving.  The present contract is a standardized form

that, because of the nature of the industry, customers have no power to negotiate and will not be expected

to read in full.  Indeed, such boilerplate language lends itself to provisions that neither customer nor

salesperson may be aware of and that may actually be contrary to the expressed purpose of the transaction.

When an exclusion, limitation or escape clause runs contrary to what
a reasonable insured would expect, or when it significantly diminishes
coverage that the policy purports on its face to provide, the surrounding
facts and circumstances must be considered to determine whether, and
to what extent, there was a meeting of the minds between the contracting
parties.

Averett, 177 Ariz. at 534, 869 P.2d at 508.  There was no meeting of the minds in this case —  Quintero-

Lopez intended to purchase liability insurance with limits up to $1,000,000 “to protect against third-party

liability claims made against [him] for bodily injury or death . . . caused by the use of a Value vehicle,”

and Value intended to void coverage upon “any breach of the rental agreement.”  In addition, a term

that, without clear warning, eliminates a dominant purpose of the transaction defies reasonable

expectations.  Darner, 140 Ariz. at 392, 682 P.2d at 397.  There is no clear warning in this case —

exactly how the DUI exclusion actually operates to void coverage can only be understood when one

reads all of the several clauses referred to in separate parts of three different documents plus an insurance

contract to which the renter is not even a party.  Like the Gordinier court, even if the provisions may

be unambiguous taken alone, “we considerably doubt that the average customer attempting to check

on his or her rights could readily understand them.  The limitation was inconspicuous and scattered

over the policy.”  Gordinier, 154 Ariz. at 273, 742 P.2d at 284.  As in a previous case, we find the

so-called exclusion unenforceable here “because of its technical wording and inconspicuous location

within the policy boilerplate, and because it guts the coverage ostensibly granted . . . .”  State Farm

Mut. Auto. Ins. Co. v. Dimmer, 160 Ariz. 453, 462, 773 P.2d 1012, 1021 (App. 1988) (holding that

a household exclusion limiting liability coverage to statutory minimum for injuries to family members
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of insured residing in insured’s household was unenforceable against insured husband and injured

wife under doctrine of reasonable expectations). 

¶22 The third and fourth Gordinier circumstances also apply.  On April 7, 1993, approximately

two weeks before the rental at issue here, Quintero-Lopez was in a previous accident while driving

a Value rental car.  In addition to being cited for excess speed, Quintero-Lopez was also arrested for

driving under the influence.  According to Value’s accident report, Value was aware of the incident

on April 8, but rented to Quintero-Lopez twice more before the current DUI-related accident.  Although

Value was aware of Quintero-Lopez’s previous accident while drinking — a circumstance that would,

according to the rental contract, void both the SLI and LDW protections he separately purchased —

Value failed to notify Quintero-Lopez that both the damage to the vehicle and any additional liability

to a third party were possibly excluded because of his pending DUI charge.  Instead, Value continued

to sell its additional insurance coverage to Quintero-Lopez.  Such activity on the part of Value would

undoubtedly “create an objective impression of coverage in the mind of a reasonable insured.”  Id.

at 273, 742 P.2d at 284.

¶23 Regardless of ambiguity, or even a complete lack thereof, this case is an example of

one of the “limited variety of situations” in which Arizona courts will not enforce boilerplate terms

in standardized insurance contracts.  Averett, 177 Ariz. at 533, 869 P.2d at 507.  We have examined

the several documents that provided Quintero-Lopez with information about the additional insurance

coverage he purchased.  Such an examination is “generally fact specific,” involving an analysis of

the “format and clarity of the policy as well as the circumstances surrounding” its acquisition.  State

Farm Mut. Auto. Ins. Co. v. Falness, 178 Ariz. 281, 282, 872 P.2d 1233, 1234 (1994) (explaining on

certified question from Ninth Circuit that under some circumstances, rule of reasonable expectations

may render named insured exclusion unenforceable).  The facts here are not in dispute, and we are

able to make our decision today as a matter of law.  See State Farm Mut. Auto. Ins. Co. v. Falness,

39 F.3d 966, 968 (9th Cir. 1994) (holding, as a matter of law, a named insured exclusion unenforceable
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under reasonable expectations because it lessened coverage the ordinary consumer would have expected);

Dimmer, 160 Ariz. at 462, 773 P.2d at 1021.

¶24 We hold that, under Darner and its progeny, the insurance exclusion provisions of Value’s

rental agreement were contrary to the ordinary customer’s reasonable expectations.  The basis of this

decision makes it unnecessary to consider whether any and all DUI exclusions are unconscionable.

See ante n. 10.  In a contract of adhesion like the present one, to be procedurally enforceable, exclusions

that lessen the protection sought as the primary purpose of the transaction must be called to the customer’s

attention, conspicuously placed, and written in plainly-stated and readily-identifiable language so they

can be easily noticed and comprehended under the circumstances in which such transactions take place.

CONCLUSION

¶25 For the foregoing reasons, we vacate the court of appeals’ opinion, reverse the trial

court’s summary judgment for Philadelphia, and remand with instructions to enter judgment in favor

of Petitioners on their claim that the so-called DUI exclusion cannot be enforced in this case.

____________________________________
STANLEY G. FELDMAN, Justice

CONCURRING:  

__________________________________________
THOMAS A. ZLAKET, Chief Justice

__________________________________________
CHARLES E. JONES, Vice Chief Justice

__________________________________________
FREDERICK J. MARTONE, Justice

__________________________________________
RUTH V. McGREGOR, Justice
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