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Shauna R. Miller, Bar No. 015197
State Bar of Arizona

111 West Monroe, Suite 1800
Phoenix, Arizona 85003-1742
Telephone (602) 340-7278

Senior Bar Counsel

Gary W. Kazragis

Attorney. at Law

2030 W. Highway 89-A, Suite Al
Sedona, AZ 86336-3996

_ Telephone (928) 282-3645

Respondent

BEFORE THE DISCIPLINARY COMMISSION
OF THE SUPREME COURT OF ARIZONA

~ IN THE MATTER OF A MEMBER

OF THE STATE BAR OF ARIZONA

GARY W. KAZRAGIS
Bar No. 012215,

Respondent.

File No. 02-0157 .

" TENDER OF ADMISSIONS

This agreement is .efntered into Bethcn the State B& of Arizona and
respondent Gary W. Kazragis, who is not represented, and is '-s_ubmittcd.
burSuant to Rule 56(a), Aan S. Ct. and the guidelines for disciﬁline by
consent issued by thel Disciplinary Commission of thé Supreme Court of

Arizona. Respondent’s admissions to the charges are being tendered in
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exchange for the form of discipline stated herein, subject to review and
acceptance by the Disciplinary Commission.

- Respondent failed to safeguard client funds ém deposit in his trust
account and failed to maintain his trust account in accordance with the Rules
of Professional Conduct. Respondent will receive a censure for his condudt-
and be placed on one year’s probation.

This agreement serves the purposes of discipline in that 1t protects the
public' and will deter pthér lawyers 'froml engaging in similar misconduct. .
Restitution is not applicable in this matter. Respondent shall pay all costs and
expenses incurred in these discipliﬁc matters. The Joint Memorahdum in
Suppon of Agrécment by Conscnt is.ﬁled contemporaneously h@rewith.

1. Resbondcnt'was admittéd to practiéc- law in Arizona on October 21 , 1988.
2. A probable ca;use ordéf was entéred -in this mgttef on Deccrﬁbe_r 3, 2002 |
(Exhibit A). A foﬁnal cdmplain,t has not been fi_led. |
3. On January 23, 2002, the State Bar received an overdraft ﬁotiée régarding
| -respondent’s trust account. The notice indicatcd that on J anuﬁry 11,..2002,

a $3,502.56 i_téfn attempted to pay agairist the trust account when the




@ 60 1. tn o W R e

BN BREBRBEBGS 9 5626w = 3

o 4

balance was only $2,653.57. The bank paid the $3,502.56.00 item and

charged a $25.00 overdraft fee.

_ On January 23, 2002, the State Bar received an overdraft notice regarding

rcspohdcnt’s trust account. The notice indicated that on January 14, 2002,.

a $171.00 item attempted to- pay againét the trust account when the balanc;:-

was only $151.01. The bank paid the $171.00 item and charged a $25.00

overdraft fee.

) On'J anuary 23, 2002, the State Bar of Aﬁzona received an overdraft notice

regarding respondent’s trust account. The notice indicated that on January

15, 2002, a $171.00 item and a $30.00 attempted to pay against'thc trust

account whén the balance ‘was a negative $44.99. The bank paid the

- $171.00 item and the $30.00 and charged a $50.00 overdraft fee.

. Alerted by_the banks notifications that respondent’s trust .accoun.t had been

overdrawn, tht_e State Bar’s staff investigator g:onducted an investigation.,

The investigation resulted in the following findings:

~a On June 29, 2001 the client funds balance in the trust accbunt" should

have been $29,565.68. The trust account bank statement, however,
indicated a balance in the trust account of only $1,082.73, reflecting a

deficit in the trust account of $28,482.95. During that time period,
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respondent was not monitoring the actual disbursements from the trust

account. Each disbursement was not checked and recorded on

- individual client ledgers. Respondent relied upon the fact that the work

beihg done for the clients would be timely completed and that all funds |
would be eamed. Respondent realizes thié was wrong and has change&-
procedures to comply with the rules.

On January 15, 2002 the client funds balance in the trust account should

havc been $'1'3,6_72.53. The trust account bank statement, however,

~ indicated a negative $245.99 balance in the trust account, reflecting a

deficit in trust account of $13,918.52. Again, tlﬁs was due to
IGSpondéﬁt’s failure to njom’tér th;e trust disbursements. But the funds
were ali accounted for as -shown by the ﬁtt_ached létter detailing each
account (Exhibit B).

Virtually a._ll of thc:' disburs'en-lents from the trust account payable to -
respondent .we;rc unable to be correlated to specific 'cliel-llt(s),
Respondent now .rcali'zcs. that he failed 'ui._ properly -i'dentify
disbursements and has changed this prdcedure. ‘. |
Numerous disbursements from the trust ‘account were 'refefenced as

client trust balance refunds. ~The total of these refunds was $5,016.34;
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however, the balance in the trust account on June 29, 2001 to offset

these refunds was only $1,082. 73 Again, by failing to actually balance

- the client ledgers, respondent recogmzes he d1d not safeguard client

fuﬁds.

Respondent failed to keep his funds separate from his clients’ funds.
Respondent received édvanced fcgs from clients on credit cards that
were deposited into his operating account and then &an_sfer'red to the
ﬁ-ust account.’ Although the funds were transferred later, there was a
commingiing of client and attorney _funds.. This was corrected with the
assistance of Diane Ellis and a review of ethics oﬁiﬁions and trust

account procedures. Respondent now ,partic_ipates in Bank One’s

- business fax program. Each workday, a fax comes from the bank

showing the trust account tramsactions including credit card
transactions. These transactions are reviewed to ensure that funds are .

being placed in the correct account.

‘Respondent failed to maintain complete trust account records and to

exercise due professional care. Respondent did maintain client ledgers,
but failed to properly maintain those ledgers by ‘matching them to

disburseménts from the ti'us_t account. Again, this is reflective of the
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fact that respondent did not properly review the records as required by

the rules. But with the use of the Business Fax program, Quicken and

. other procedural changes, those issues have been resolved.

Rcépondent failed to maintain a general ledger at his office, which‘

reflected the ongoing balance in the trust account. Respondent failed to

conduct monthly account reconciliation, although respondent’s. outside

accountant did balance the trust account to the bank statements (though

ﬁot the client ledgers). Respondent now maintains a general ledger and

. client ledgers that are reconciled with the bank statements.

Respondent failed to record all transactions to the trust account

promptly and completely, - including the credit card deposits.

Respondent failed to deposit funds intact into his trust account. Using

the Business Fax program, Quiéken and other proccdui‘al changes, those
issues have been resolved.

CONDITIONAL ADMISSIONS

‘Respondent conditionally admits that his conduct as described above

vielated Rule 42, Ariz.R.S.Ct., specifically, ER 1.15 and Rules 43 and 44.
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SANCTION
Respondent and the State Bar a.grec that on the basis of the conditional
admissions. contained herein, the 'zippropr‘iatc 'disciﬁlinary sanction is as
“follows:

1. Respondent shall receive a censure for violating Rule 42 Ariz. R. S. Ct:.,-
specifically ER 1.15, and Rules 43 and 44.

2. Respondent shall be placed on probation for a period of one year and
shall comply with the recommendations of the LOMAP Director, Diane
‘Ellis, or her designee, regérding his trust aécount. :

3. Rcspondent_ shall be assessed the costs and eﬁpcnscs incurred in these
_discipliﬁéry matters, pursuaﬁt to Rule 52(a)(8), Arlz R. S. Ct. A
statement of costs and e:tpénses is aﬁached hereto (Exhibit C). |
Réspon_dent, by eﬁteﬁng in.tol this agreement, waivés his right to a

formal disciplinary hearing that he woul_d otherwise be entitled to pursuant to
Rule 53(c)6, Ariz..R.S‘.Ct., Iand_the, right to testify or present witnesses o; his
behalf at a hearing. . Respo’ndé_nt further waives all motions, &éfcnses,
objections, or requests which he has made of raised, or could asécrt hefeaﬁer,
if the conditidnai admi'ssions_ and- stated fofm_ of discipline are #pproved.

Respondent does not have the assistance of counsel in these proceedings.
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Rcspondent acknowledges that he has read this agreement and received a copy

of it.

This tender of admissions and agreement for discipline by consent will

be submittcd to the Disciplinary Commission for approval. Respondent

realizes that the Commission' may reqﬁcst his presence at a hearing fof
presentation of evidence and/or oral argument in support of this agreemeht.
He further recognizes that the Commission may recommcnd rejéction-df this
agrecxﬁent, and that the Arizona Supreme Court may accept or reject the
Commission’s recommendatioﬁ. If the Ariz.ona Supreme Court or _t}_1c
Disciplinary Commission rejects this agreement, .respondei:nt’s conditional

admissions are withdrawn.

This agreement, with conditional admissions, is submitted freely and

voluntarily and not under coercion or intimidation. 1 am aware of the
Rules of the Supreme Court with respect to discipline and reinstatement.

DATED this _f _ / day of ‘Qmj _ | , 2003.

.

/G /. Kazragis
R ndent
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DATED this __£Y ¥ day of 44,_4@,/ , 2003,

STATE BAR OF ARIZONA

b

Shauna R. Miller
Senior Bar Counsel

Approved as to form and content:

| Orlglnal filed this ﬁz day

of élfd W, , 2003, with:

Disciplinary Clérk's Office
Supreme Court of Arizona
Certification and Licensing Division

' 1501 W. Washington #104

Phoenix,'AZ 85007-3329

Copy of the foregomg h d dehvered

this 2 / _dayof__. { Zf‘dﬂ /2003, to:
Dee Steadman '

Lawyer Regulation Records Manager

111 West Monroe St., Suite 1800

Phoenix, AZ 85003
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Copy of the foregoing majled |
this _ 24 day of dg‘l@d , 2003, to:

Gary W. Kazragis
Attorney atLaw
2030 W. Highway 89-A, Suite Al

"Sedona, AZ 86336-3996

Respondent
by: W
SRM/
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~ Respondent.

g

Shauna R. Miller, Bar No. 015197
State Bar of Arizona

111 West Monroe, Suite 1800
Phoenix, Arizona 85003-1742
Telephone (602) 340-7278

Senior Bar Counsel

Gary W. Kazragis

Attorney at Law

2030 W. Highway 89-A, Su1te Al
Sedona, AZ 86336-3996

- Telephone (928) 282 3645

Respondent

BEFORE THE DISCIPLINARY COMMISSION
OF THE SUPREME COURT OF ARIZONA

IN THE MATTER OF AMEMBER | File No. 020157
OF THE STATE BAR OF ARIZONA | o -
| | * JOINT MEMORANDUM IN

~ GARY W. KAZRAGIS - - | SUPPORT OF AGREEMENT
‘Bar No. 012215, = ~ 'FOR DISCIPLINE BY
| CONSENT

The State Bar of Arizona and respbndent Gary W. Kazragis, who is not

represented, hereby - submit their .Jo_int' Memorandum in Suppdrt of the -'

| Agreement for Discipline by Consent._ Respondént failed to’.safe'gué:d cli,eht

funds on deposit in his trust account and failed to maintain his trust account in
accordance with the Rules of Professional Conduct. Respondent will receive a

censure for his conduct and be placed on one year’s probation. This |
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agreemént serves the purposes of discipline in that it protects the public and
will deter other lawyers from engaging in similar misconduct. Restitution is

not applicable in this matter. Respondent shall pay all costs ar_id expenses

“incurred in these discipline matters. The Tender of Admission and Agreement

for Discipline by Consent is filed conteinﬁorancously herewith.
In arriving at the agreéd upon sanpﬁons, consideration was given to the
ABA Standards for Imposing Lawyer Sanctiqns (“ABA Stat;dafds”); Rule
52(a)(1 1), Ariz. R. 8. Ct., and Arizona case _law.
ABA STANDARDS

The ABA Standards are designed to promote consistency in the -

imposition of sanctions by identifying relevant factors that courts should

- consider and theﬁ applying these factors to situations where lawyers have

engaged'in va_ri0us types of misconduct:. ABA .Standard 1.3, Commentary.
In this matter, consideration was given to ABA Standard 4.13. Briefly,

censure is generally apﬁropriatc when a lawyer is hegligo:nt in dealing with

- client property and causes injury or pot'cﬁtial injury to a é_lient.

In January of 2000, respondent began solo law practice in Sedona.
ReSpondent opehéd a trust account and an 0pérating account at Bank One in

Sedona. Respoﬁdent implemented office procedures to make sure that he

2
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complied with the ethical rules. Respondent utilized the Time Slips billing
system and individual client ledgers vu-fere created by hand and main.tained by
the 'sollc office employee. |

After Respondent began his solo practicc, he did not pay attention to the
systems he had implemented. Respondéﬁt falsely believed that he could |
maintain the trust account by periodicall_y reviewing individual client lcdgerls
and the trust account balance. Respondent now recognizes that wﬁs a mistake
and a -breach of his duty toward those 'c.liei.lts.

' The bar investigation revealed that respondent did not maintain

- adequate records to insure that client funds were being properly maintained.
Although billing records and client ledgers were kept, they weré, not being

~ utilized on a regular basis to make sure that each client account was reconciled

each month and that the balances were being maintained independently for
each client. Additionally, respondent did not propgerly.mainiain a running

balance of the funds in the trust account and instead relied upon his

- accountant’s monthly trust account reconciliation. Onée-respondent became

aware of the trust 'account problems, he took immediate action.
Respondc’_rit worked with LOMAP direétqr Diane Ellis during the-
investigation to idcntify the problems with his trust account and to establish

3
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correct trust account procedures and records maintenance. Respondent is now
maintaining proper client ledgers and conducting a monthly reconciliation.

Respondent has implemented new accounting software and procedures to

ensure the safeguarding of client funds and his trust account is in comipliance

with Supreme Court Rules and-the trust account guidelines.
In . determining an appropriate sanction, both the Court and the
Commission consider the duty violated, the lawyer's mental stat:; the actual or

potenﬁal injury caused by the misconduct, and the existence of aggravating

* and mitigating factors. Matter of Tarletz, 163 Ariz. 548, 789 P.2d 1049|. -

(1990); ABA Standard 3.0. Although respondent violated his duty to his

clients, it was not intentional. Rather, respondent’s conduct was negligent and

" no clients were harmed due to respondent’s failure to properly maintain his |

client trust account.

In deciding what sanction to impose the following aggravating and-

| mitigating circumstances should be considered.

In aggravation: :

Standard 9.22(i) substantial experience in the practice of law.
Respondent has been in practice fourteen years in the State of Arizona and

twelve years in the State of lowa.
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In mitigation:

Standard 9.32(a) absence of a prior disciplinary record. Respondent

does not have a prior discipline history.

Standard 9.32(b) absence of a dishonest of selfish motive. Re'spondenf
did not misuse his trust account in order to harm his clients and benefit

himself.

Standard 9.32(d) timely good faith effort to rectify consequences of

misconduct. During the investigation, feSpondcnt worked with LOMAP

- director Diane Ellis to correct his trust account problems. Diane Ellis met with | -
~ respondent on May 15, 2002 to assist him in implementing the use of the
Quicken bookkeeping programn. Respondent _attcndcd the sejninar‘ on trust

- accounts given by the State Bar at the State Bar Convention in Tucson in June |

2002. Réspondent has employed h1s accountant to monitor the trﬁst account
by use of the QuickBooks program and has pqrchésed,and_uses: the ABA.|

manual on trust accounting. ‘Respondent’s accbuntant has been given that

' publication also. Respondent is now the 6nly person who writes checks on the

trust account and he stores all trust acconnt records in his office.

Standard 9.32(c) full and free disclosure. Respondent cooperated fully

with the State Bar during its investigation.

5
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Standard 9.32(m) remorse. Respondent is remorseful for his actions and
has worked hard to implement a néw system so these same types of trust
accouht problems will not occur in the future. |

PROPORTIONALITY ANALYSIS
Sanctions against lawyers must ha\}é internal consistency to maintain an

effective and enforceable system; therefore, the court looks to cases that are

| factually similar to the case before it. In re Pappas, 159 Aﬁz.-SlG, 526, 768

P.2d 1161, 1171, (1988).
‘In terms of proportionality, the f_ollowihg cases are instructive: In| .

Matter of Leiber, SB-01-0122-D (July 2, 2001), Leiber was Ichafged with

failing to compiy with trust account guidelines ar;d with causing a check in the

| amdunt of 38, 000.00 to be rettimcd for insufficient funds because the

attomcy s trust account only had a balance of $5,859. 00 Lelber s chent a

long time fnend and lawyer had agrced to depos1t $8,000.00 in Lc1bcr s.|

California branch of his trust lacc_ount but only d_eposued $5,000_.00.- Lelber

-~ also commingled funds over a period of years by placihg' earned fees and other

personal funds into his trust account. The Arlzona Supreme Court acccpted
the Dlsc1plmary Comrmssmn 8 recommcndatlon for censure and one year

probation.




[

@ 00 . o e L N

ok ek ek bk ek ek bl ek el ed
W 00 =~ h U e W K = O

20}

In Matter of Randall, SB- 02-0146-D (November 2002), Randall failed
to conduct a proper monthly rcconciliﬁﬁon. He used numerous counter checks
to witﬁdraw money from his trust éccount’ instead 6f using pre-numbered
checks as required by the Guidelines. He_ also deposited and commingled his |
own separate funds, including eamed fées, with client funds in his trust

account. Randall failed to maintain adequate funds in the trust account

resulting in the account being overdrawn on two occasions. He failed to

cstabliéh adequate 'intct_'nal controls to safeguard client funds. The hearing

officer recommended that Randall receive a censure for his misconduct, which

‘was accepted by the Disciplinary Commission and the Arizona Supreme

Court. Randall ‘was not placed_ on probation, pre_suniably because he was no

longer working as a sole practioner and was employed by a medium size firm

where he was not in charge of any acclounti_ng procedures._

| In Matter of Hall, S-B-OZ'-0122.-D (Septembe? 2002), Hall advance funds -
from his firm's operaﬁng aécount and placed those funds into the trust acc.ount
to cover client costs. The State Bar received four overdraft notices from Bank
One. Subsequentiy, records obtained by thé Stgtc Bar revealed that .Hall’s
trust account records were deficient for individual client accounts. .The. trust

account records reflected negative balances during this period for a total of

7
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twelve clients. Hall failed to adequately monitor his clients' funds, which were
on deposit in his trust account and. as a result of this failure, overdrafts
occurreﬁ on.the account. He failed {0 establish sufﬁcicnt internal controls in
order to pﬁ_‘opcrly monitor his client's funds. Hall was censured and placed on |
one-year  probation by a hearing officer, which was accepted by the.
Disciplinary Commission and the Arizona Supreme Court

In ‘Matter of Inserra, SB-02-0144-D (October 2002), -Insc-lra' failed to
keep his eamed fees separate from that of his client funds held in the trust

account, failed to transfer fees from the trust account when eamed, and

‘commingled his own funds with those of his clients. Inserra also failed to

maintain complete trust account records for a period of five y:'ears, failed to

“exercise due professional care in the maintenance of his trust account, failed to

only disburse from his truét account with pre-numbered c_:heéks, and failed to
con&uct a monthly reconéiliation of- his trust accc}unt; Inserra andithe State
Bar submitted a _coﬁsent Iagrccmcﬁt, agreeing t_hat a censure, two yéars
probation and costs wefe the Iapprop'riate sanctio'n.l The Disciplinary
Commission unaﬁimously recommended acccpting the ag;recnicnt and the
Artizona Supreme Court accepted the recommendation of the Diéciplinary

Commission without discretionary review. -

8
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In this case, respondent failed to correlate disbursements made to
himself from the trust account to spc;ciﬁc clients. Because of the failure to
maimﬁ_u adequate internal controls; bthcr client ﬁmds were used in paying
some cliépt refunds. Respondent failed to keep his funds separate from his
clif_:nts’ funds. Respondent failed to maintain complete trust account recordé-

and to exercise due professional care. Respondent failed to correlate evcfy

disbursement from the trust account to a particular client, failed to maintain a

generél ledger at his office that reflected the ongoing balance in the trust
acc_ount, and failed to conduct rhonthly accountl reéonciliations. Respondent
failed to record all transactions to the trust account promptly. ;and completely,
and failed to dcposu funds intact mto his trust account. |

Based on the aforemcntloncd, the State Bar and respondent agrée that
respondent s conduct in thlS matter warrant_s a censure, one year probatlon, and
the costs and expenses inéUrrcd in tﬁese disciplinéry matters a1_1d- respectfully .
request the impoéi;ioﬂ of same herein. | -.

CONCLUSION

Recognizing that it is the prerogative o'f the Disciplinary Cémmiééion to

determine the appfopx-iate sanction, it is névertheless the belief of the .State Bar

and respondent that the objectives of discipline will be met by the imposition

9
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of a censure, one-year probation, and the costs and expenses of these

proceedings.

DATED this =Y/ _ dayof ‘Qg/ | , 2003.
14/

Gary WfKazragis
Respgndent

DATED this X ¥ ‘J'_‘aay of __4&,‘/ , 2003.

STATE BAR OF ARIZONA

Shauna R. \K%iller :

Senior Bar Counsel

Approved as to form and content:

Chief Bar Counsel

Original filedthis_A/”  day
of_ﬁ_‘am_L,— 2003, with:

Disciplinary Clerk's Office

Supreme Court of Arizona
Certification and Licensing Division
1501 W. Washington #104

Phoenix, AZ 85007-3329

Copy of the foregom hand dellvercd
this day of /4 , 2003, to:

10
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Dee Steadman

Lawyer Regulation Records Manager

111 West Monroe St., Suite 1800
Phoenix, AZ 85003

Copy of the foregoing mailed

this X (__day of #7 , 2003, to:

Gary W. Kazragis
Attoney at Law

2030 W. Highway 89-A, Suite Al

Sedona, AZ 86336-3996

Respondent
by: g—)/f/l__

~ SRM/
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