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H ING OFFICER OF THE
URT OF ARIZONA
BEFORE A HEARING OFFICERY MF

IN THE MATTER OF A MEMBER ) No. 98-2465
OF THE STATE BAR OF ARIZONA )
)

THOMAS J. ZAWADA, ) HEARING OFFICER’S REPORT
Bar No. 005815 %
Respondent. )
)
| PROCEDURAL HISTORY.

This is a two count complaint arising out of respondent's prosecution of a first degree
murder charge that was reversed by the Arizona Supreme Court due to respondent's prosecuterial
misconduct. The second count alleges prior discipline arising out of prosecutorial misconduct in
1984.

‘The probable cause order was filed on February 17, 2000. The complaint was filed on
January 30, 2001. Itis not clear from the record why the complaint was filed almost one year after
the probable cause order was issued. Respondent timely filed an answer on February 16, 2001.
An unsuccessful settlement conference took place on May 18, 2001,

Early in the proceedings, respondent attempted to depose Justice Martone and Judge Noyes
relating to their judicial conduct. The subpoenas were quashed upon objection by the judges
through their attorney, the Arizona Attorney General. Respondent then noticed the deposttions of
Judges Espinosa, Pelander, and Druke of the Arizona Court of Appeals, Division 2. This hearing
officer scheduled a conference to discuss the continuing effort to depose sitting judges, which
respondent objected to on various grounds. See May 24, 2001, Order Continuing Proceedings and
Directing Disciplinary Clerk to Transmit Rule 48(c)(1) Motion to Arizona Supreme Court. /d.
Respondent thereafter declined to participate in further proceedings before this hearing officer. /d.
Respondent also moved to dismiss the complaint against him in which he essentially argued that

the hearing officer and others were biased against him. The proceedings were stayed until the
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1 H Arizona Supreme Court could rule on respondent's motion to remove. Id. On August 13, 2001,

the Arizona Supreme Court denied "respondent's request for change of hearing officer, the
Disciplinary Commission, and this court."

The Rule 53(c)(6) hearing occurred on October 26, 2001. Respondent represented himself.
The State Bar was represented by John Furlong. The State Bar relied upon the testimony of
respondent and the exhibits filed in the case. Respondent presented, in addition to his own
testimony, the testimony of Judge Berardo Velasco, who appeared voluntarily. The parties also
offered deposition transcripts of Dr. Jack Potts and Pima Chief Deputy County Attorney Mary
Judge Ryan. '

The parties submitted post-hearing memoranda and the hearing was deemed concluded on
November 30, 2001.

II. FINDINGS OF FACT.

This hearing officer makes the following findings of fact based on the pleadings, teétimony,
exhibits, and judicial notice of published opinions:

1. Respondent was admitted to the practice of law in Arizona on April 28, 1979.
Answer at §1.

2. Respondent has no prior discipline, although there have been two miscellaneous
matters that were not docketed as discipline charges. Disciplinary Clerk memo dated 10/29/01.

3. Respondent engaged in prosecutorial misconduct approximately twenty years
earlier, which was reported in Pool v. Superior Court, 139 Ariz. 98, 677 P.2d 261(1984). See also,
Hughes, 131. The Pool court found a pattern of misconduct on cross-examination that it
characterized as irrelevant, argumentative, grossly improper, and intentionally made to create unfair
prejudice against the defendant. Pool, 139 Ariz at 102 - 103.

4, In 1994, respondent was employed as a Pima County Deputy County Attorney. He
prosecuted the criminal charges against Alex Vidal Hughes. See Hughes v. State, 193 Ariz. 72, 969
P.2d 1184 (1998). (attached as Ex. 1 and hereinafter referred to as ("Hughes'™).

TUC:880934.70094/106731 -2~




O 06 1 O ot A N =
M

I3 +J b2 [ [ [ ) [ Yt — [ — ] — p— fa— [ —
=8 Lh Y S (3] p— -] O o e | o wh R (8] [ ol )
L —- - - - -

5. Respondent obtained a conviction against Alex Hughes of first degree murder,
attempted second degree murder, aggravated assault (eight counts), disorderly conduct (two
counts), and felony fleeing. Hughes, 122. The Arizona Court of Appeals reversed one of the
aggravated assault convictions and affirmed all other convictions. Hughes, 123; State v. Hughes,
No. 2 CA-CR 94-0636 (Ariz. Ct. App. Dec. 24, 1996) (decision attached at Ex. 2 and hereinafter
referenced "Hughes Ct.App.") '

6. The Arizona Supreme Court determined that respondent had engaged in various acts
of prosecutorial misconduct. Hughes, 1160, 61, 62, 66, 71, and 73. The Hughes Court did not
determine whether any single act of misconduct constituted reversible error, instead deciding that
the "cumulative effect of the prosecutor's misconduct deprived defendant of a fair trial." Hughes,
974. The acts of prosecutorial misconduct included (a) appeals to fear by the jury if the defendant
was not convicted, (b) unfavorable reference to the defendant's Fifth Amendment rights, and
{c) préjudic&: against psychiatrists and psychologists that led to harassment during cross-
examination and improper argument.

7. Respondent admits that his cross-examinations and arguments in the Hughes trial
were accurately recorded. Hearing Transcript, 74:19 - 75:4 (hereinafter "H.T., page: line - page:
line"). Stated another way, he does not disagree with the statements attributed to him by the
Hughes court, but he disagrees with the court's conclusions both with respect to his conduct and
the decision to reverse and to remand for a new trial.

III. CONCLUSIONS OF LAW.

The State Bar argues that this hearing officer is bound by the factual determinations made
by the Arizona Supreme Court. It relies upon In re Wolfram, 174 Ariz. 49, 847 P.2d 94 (1993), for
the proposition that a prior court's ruling is definitive. See State Bar's Post Hearing Memorandum

at 2. Respondent does not directly address this argument, but has consistently maintained that the

TUC:B80934.70054/106731 -3-




L= - e - T ¥ T e ¥ e S R

[ S N T s B N B o T o R 5 R e e T R N e e
= N 7 =R - B - - T T~ N & T - T o e =]

L

Arizona Supreme Court was in error and those involved in the discipline process’ shﬁuld ignore
its opinion. See Respondent's Post Hearing Memorandum at 3 and 8 - 9.

The State Bar carries the burden of proof under the clear and convineing standard. Arizona
Rules of Supreme Court, Rule 54(c). This standard is not directly analogous to the appellate
standard when reviewing alleged prosecutorial misconduct. See Stare v. Bible, 175 Ariz. 549, 588,
858 P.2d 1152, 1191 (1993) (prosecutorial misconduct is harmless error if court finds beyond a
reasonable doubt that it did not contribute to or affect the verdict). The appellate focus concerns
probable jury impact. Cf, State v. Atwood, 171 Ariz. 576, 611, 832 P.2d 593, 628 (1992). The
difference in standards argues against a rote adoption of the appellate findings as proof of an ethical
viplation. The importance of an indepéndent review by the hearing officer is all the more important
where two appellate courts reach arguably different conclusions based on the same facts and case
law.? Compare Hughes, 1926 - 73 with Hughes Ct App., at 12-17. For these reasons, this héan'ng
officer concludes that he must "independently determine under the proper standard, the existence
of those facts salient to the disciplinary matter and whether those facts, even if identical to those
established in the [appellate] proceedings, warrant discipline.” Wolfram, supra, 174 Ariz. at 54.

This hearing officer concludes that respondent’s examination and argument in Hughes
violated the Ethical Rules as follows.

! Respondent generally addresses his objections and arguments to the State Bar, this
hearing officer, the Discipline Commission, and the Arizona Supreme Court. See e.g. August 18,
2001, Arizona Supreme Court Order.

2 1t is recognized that the Arizona Court of Appeals rejected application of the
"cumulative error doctrine," whereas the Arizona Supreme Court clarified that a pattern of
misconduct may require reversal even when any single act in the pattern, standing alone, does not
require reversal. See Hughes, 1925 and 74 - 75. Ths clarification could account for the different
appellate results, although it appears that there were also true differences in opinion between the
courts regarding the interpretation and significance of respondent's conduct. Compare e.g., Hughes,
1962 - 66 with Hughes Ct.App., at 14-15.

TUC:880934.70094/106731 -4-
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A. Invoking Personal Fear in the Jury to Create Unfair Prejudice.

Respondent admonished the jury to consider the possible future consequences of its

decision by the followihg argument:

You know, the next time you are out on a nice, pretty, sunny
afternoon, perhaps with your family, and you are driving along the
~ roads or maybe you are at a picnic, your radio is on and you hear
about a murder or something like that, or an aggravated assault,
you think back to this case you are going to have to be able to say
right then and there that you were convinced that the evidence was
clear and convincing that this man was insane. Not just paranoid
schizophrenic, not mentally ill, not possibly mentally ill, but insane.
Because you know, you go back there in your deliberation now and
you're sitting there and you can't imagine that day, ladies and
gentlemen, when you hear this on the report and you can't say, yes,
{)wgs clearly convinced, you know, that the defendant carried his
urden.

Hughes, 156; Stat¢ Bar Ex. 3(e), 162:61-163:2] (emphasis added). This argument improperly
invoked personal fear in the jury that was wholly unrelated to a rational consideration of the
evidenlce. In, combination with the lack of credible evidence against the insanity defense, this
argument substituted personal fear for a proper prosecution response to a legitimate defense, which
violated ERs 3.1 (meritorious contentions), 3.4.(e) (trial tactics unsupported by admissible
evidence), and 8.4(d) (misconduct that is prejudicial to the administration of justice).

B. Improper Insanity Cross-Examination and Argument.

The Hughes court detailed numerous problems constituting prosecutorial misconduct in
respondent’s attack on the defendant’s insanity defense. See e.g., Hughes, 1] 34-61. The more

significant problems from an ethics perspective involved the lack of evidence supporting

21§ respondent’s position and the abusive, unfairly prejudicial tactics used during cross-examination

22
23
24
25
26

and argument. See e.g., Hughes, 1751, 52,53, 54, and 61; State Bar Ex. 3(e), 133:2-133:6, 152:17-
153:23. The pattern of misconduct violates ERs 3.1 (meritorious contentions), 3.4.(e) (trial tactics
unsupported by admissible evidence), and 8.4(d) (misconduct that is prejudicial to the

administration of justice).

TUC:880934.70094/ 106731 -5-
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The Hughes court determined that respondent was "a prosecutor with an o;r.erpowcn'ng
prejudice against psychiatrists and psychologists, among others.” Hughes, 161. Respondent's
negative views about psychiatric testimony have not changed. H.T., 175:20-183:5. More
important, respondent refuses to present psychiatric or psychological testimony. H.T., 100:4-
100:12. This is a very serious blind spot for a senior prosecutor who must confront claims of
insanity and incompetency to stand trial.

As respondent properly notes, the role of mental health professionals in the courtroom is
not without controversy. See JAY ZISKIN, COPING WITH PSYCHIATRIC AND PSYCHOLOGICAL
TESTIMONY, Chapter 1 (1995). Nonetheless, the United States Supreme Court, the Arizona
Legislature, and the Arizona Suprerﬁe Court have all concluded that insanity is a defense to a
criminal charge. See e.g., Shannon v. United States, 512 U 8. 573, 575 (1994); State v. Schantz,
98 Ariz. 200, 403 P.2d 521 (1965); and A.R.S. §13-502. Moreover, the procedural rules preécﬁbe
a specific and detailed role for psychiatrists and psychologists to evaluate a criminal defendant's
mental condition. See Arizona Rules of Criminal Procedure, Rule 11. A criminal law practitioner
who refuses to use psychiatric or psychological testimony starts from such a serious disadvantage
that his ability to persuade the court and a jury is severely compromised to such an extent that he
is ineffective, or he must engage in tactics that violate substantive and procedural rules.
Respondent's misconduct in the Hughes trial illustrates both problems. He attacked defendant's
psychiatric expert without substantial evidence to support his contentions and he used improper
methods to substitute unfair prejudice for a rational consideration of the available evidence.
Hughes, 1147 and 66.

Respondent is surely entitled to his own views about psychiatric and psychological
testimony. When those views result in a personal per se ban against using such testimony,

however, respondent's competency to handle cases that involve mental health issues is significantly

TUC:880934,70094/106731 -6-




(=T - - - T T T T

| T N TR N TR . TR 5 TR W TR % T S S e T - T T O O e S
[= VS VY e e~ I - R - R Y - S S S B e

compromised.’ It would be no different if respondent, because of religious views, refused to use
any testimony from a physician.

Respondent represents the People of the State of Arizona when he prosecutes a crime.
Romley v. Superior Caurt, 181 Ariz. 378, 382, 891 P.2d 246, 250 (App. 1995). He must use all
admissible evidence to ensure that justice is served, which necessarily includes psychiatric and
psychologicalltestimony that will eliminate or mitigate testimony from a defendant’s mental health
experts. Respondent cannot competently represent his client, the citizenry of this state, if he
foregoes admissible tclstimony because of his perlsonal belief that all expert testimony from mental
health professionals is “unreliable.” This is not to say that respondent must always use such
testimony. However, respondent’s inflexible, truculent approach to psychiatric and psychological
testimony is materially different from the tactical decision in an individual case not to present an
expert.’ Respondent will not use psychiatric and psychological testimony in any circumstance.
H.T., 100:4-100:12. Moreover, respondent’s trial decisions in the 1994 Hughes trial arose from
the same pcrs‘onal biases he acknowledges in 2001. H.T., 175:20-183:5.

‘We do not know and we will never know’® whether a proper criminal conviction could have
been obtained against Alex Hughes if réspondent had presented expert testimony on malingering
and fabrication. Respondent never considered using an opposing expert. H.T., 181:11-17; 203:1-
17. Alternatively, an aﬁlﬁropriate plea bargain could have been arranged if mental health

consultants for the State had been consulted and they advised that it would be better to negotiate

3 Respondent’s personal beliefs may be expressed in another manner without running
the risk of compromised representation: decline or transfer cases with a mental health component.
Most cases, particularly outside the criminal law area, do not involve psychological or psychiatric
testimony. Respondent could easily limit his practice to another area.

* Additionally, criminal defendants are not well served by a prosecutor who refuses
to consider proffered, admissible psychiatric testimony that tends to negate the guilt of the accused
or mitigates the offense. Cf, E.R. 8.3(d).

3 Double jeopardy barred the retrial of Alex Hughes. State v. Jorgenson, 198 Ariz.
390, 10 P.3d 1177 (2000).

TUC:$80934.70094/106731 -7-




[l

| T N e o T N T o R o R R o T T e O e S I = B e B )
= R ¥ B R T+ e = - e L == R | L " B e

e =] S h Rl W N

an agreement rather than directly challenge the insanity defense. The central pldipt is that
significant, legitimate options were not considered because of respondent’s personal bias against
admissible psychiatric and psychological testimony. Accordingly, this hearing officer concludes
that respondent's refusal to investigate and to obtain expert testimony, particularly when viewed

in the context of a blanket refusal to use mental health testimony, also violates ER 1.1

' (competence).

1V.  ALLEGED VIOLATIONS NOT PROVEN.

The State Bar alleged that the misconduct described in § III (as well as other conduct) also
violated ER’s 3.4(c) (knowingly disobey an obligation under the rules), 3.8 (special responsibilities
of a prosecutor), and 8.4(c) (conduct involving misrepresentation). Although respondent violated |
the spirit of the admonition in the Comment to ER 3.8 that a “prosecutor has the responsibility of
a minister of justice and not simply that of an advocate,” this hearing officer does not find by clear
and convincing evidence that respondent violated that the specific restrictions in the body of the
rule. The “knowing” component of 3.4(c) was not proven. Similarly, there was not sufficient proof
of misrepresentation or fraud under 8.4(c).

V.  SANCTIONS.

The purpose of lawyer discipline is not to punish the lawyer, but to protect the public and
deter future misconduct. /nre Fioramonti, 176 Ariz. 182, 187, 859 P.2d 1315, 1320 (1993). Itis
also the objective of lawyer discipline to protect the public, the profession and the administration
of justice. In re Neville, 147 Ariz. 106, 708 P.2d 1297 (1985). Yet another purpose is to instill
public confidence in the bar’s integrity. Matter of Horwitz, 180 Ariz. 20, 29, 881 P.2d 352, 361
(1994). In imposing discipline, it is appropriate to consider the facts of the case, the American Bar
Association’s Standards for Imposing Lawyer Sanctions (“Standards ") and the proportionality of
discipline imposed in analogous cases. Matter of Bowen, 178 Ariz. 283,286, 872 P.2d 1235, 1238
(1994).

TUC:880934,70094/10673 1 -8-
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Respondelnt declined to suggest an appropriate sanction if this hearing officer found a
violation of the ethical rules. H.T., 200:17-201:13. The State Bar argued that censure was
appropriate.

A. American Bar Association Standards.

ABA Standard 3.0 provides that four criteria should be considered: (1) the duty violated,;
(2) the lawyér’s rﬁental state and (3) the actual or potential injury caused by the lawyer’s
misconduct; and (4) tlhe existence of aggravating or mitigating factors.

Respondent violated the duties to his client and to the legal system. The conduct was
intentional, although respondent believed that his actions were well-founded and appropriate. The
mistrial and the double-jeopardy bar against a retrial are significant injuries, although the impact -
is mitigated by the fact that four other judges did not find grounds for a mistrial.

. This Hearing officer then considered aggravating and mitigating factors in this case,
pursusnt to Standards 0.22 and 9.32, respectively. Two factors are present in aggravatibn: 9.22(c)
- a pattern of misconduct and (i) substantial experience in the practice of law. There is one® factor
in mitigation, 9.32(a) - absence of a prior disciplinary record. No other aggravating or mitigating
factors are found.

This Hearing officer concludes that Standards 4.53 and 6.23 apply. These sections point
to reprimand (censure inlArizona), if combined with probation.

B. Prdp_ortionali’g Analysis.

The parties did not present comparable discipline cases and this hearing officer could not
find cases close to the facts presented in this matter. General principles provide some guidance. For
instance, significant harm to a client from the attorney’s incompetence may result in suspension.

In re Augenstein, 178 Ariz. 133, 871 P.2d 254 (1994). Censure and probation is more appropriate

6 Resgondent believed that he was disciplined by the Pima County Attorney, although
it was never clear if the proposed discipline was actually completed. H.T. 146:10 - 148:3. The
testimony was equivocal and did not present sufficient evidence of prior discipline to support a
second mitigating factor.

TUC:880934. 70094/ 106731 -9-
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where the harm is more limited and the public can be protected by proactive measures. l}n.re Chard,
180 Ariz. 1, 881 P.2d 333 (1994); Ih re Kaplan, 179 Ariz. 584, 870 P.2d 402 (1994). Censure
without probation is rare, except in cases involving little or no injury to the client and significant
mitigating factors. In re Aaron, DC No.93-0312, DB-96-0068-D. Overall, these cases support the
conclusion that censure and probation are appropriate. ' |
VI.  RECOMMENDATION.

Upon consideration of the facts, conclusions of law, the Standards, and the proportionality
analysis, this hearing officer recommends the following:

1. Respondent should be' sanctioned for violations of the Rules of Professional
Conduct.

2. Respondent should be censured.

3 Respondent should be placed on probation for six months, effective the date of the
order of probation, with the following terms and conditions:

(@ Respondent will enroll in a continuing education course for not less than
fifteen hours that addresses the effective use of and response to psychiatric and psychological
testimony.

(b)  Respondent should not be involved in any cases with a significant mental
health component until he completes the continuing education requirement.

4. Respondent should be assessed the costs and expenses of these disciplinary
proceedings.

5. Count II should be dismissed.

Respondent may conclude that this hearing officer’s findings and recommendations
constitute an example of someone with different views saying, “we’re just going to beat you up
until you agree with us.” H.T. 201:21-22. Such a conclusion would be unfortunate and counter-
productive. Respondent should challenge the laws admitting expert mental health testimony as he

believes necessary, but he must do so either in an appropriate policy venue, such as the legislature,

TUC:880934.70094/106731 -10-
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or in the courtroom without utilizing unfairly prejudicial tactics against the opposing party and his
witnesses. Close study of materials by authors such as Ziskin, supra at ix-x, will aid respondent in
that endeavor.

DATED this 31* day of December, 2001.

) ED0, //%

Miclzel Owen Miller
Hearing Officer 9F

ORIGINAL mailed
this 31° day of December, 2001, to:

Kendra A. Diegan, Disciplinary Clerk
SUPREME COURT OF ARIZONA

1501 West Washington, Suite 104
Phoenix, Arizona 85007
facsimile: (602) 364-0358

and

COPIES mailed
this 31 day of December, 2001, to:

Thomas J. Zawada, Esq.
Appearing Pro Se

2 East Congress, 6th Floor
Tucson, Arizona 85701

John A. Furlong, Esq.

STATE BAR OF ARIZONA

111 West Monroe, Suite {800
Phoenix, Arizona 85003-1742

Lhorne Hbissond
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193 Ariz. 72, %, 969 P.2d 1184, **;
1998 Ariz. LEXIS 645, ***; 282 Ariz. Adv. Rep. 31

LEXSEE 193 Ariz. 72,AT 78

THE STATE OF ARIZONA, Appellee, v. ALEX VIDAL HUGHES, Appeliant.

Supreme Court No, CR-97-0238-PR

SUPREME COURT OF ARIZONA

193 Ariz. 72; 989 P20 '1184; 1998 Ariz. LEXIS 645; 282 Ariz. Adv. Rep. 31

November 19, 1998, Filed
PRIOR HISTORY: OPINIONBY:
[***1] E.G. NOYES, [*“’2] Jr.
Court of Appeals. No. 2 CA-CR 94-0636. Pima .
County. Nos. CR-35338 and CR-35836. [Consolidated], ~ CTINION:
Appeal from the Superior Court in Pima County. The [*74)
Hongrable Bemardo P. Velasco, Judge. Memorandum
Decision of the Court of Appeals, Division Two., {**1186] OPINION
En Banc
DISPOSITION: NOYES, Judge, *

Appeal from the Superior Court in Pima County.
The Honorable Bernardo P. Velasco, Judge. REVERSED
and REMANDED. Memorandum Decision of the Court
of Appeals, Division Two VACATED.

COUNSEL:

Susan A. Kettlewell, Pima County Public Defender, By
Brian X. Metcalf, Assistant Public Defender, Tucson,
Attorneys for Appellant,

Grant Woods, Attorney General, By Paul J, McMurdie,
Chief Counsel, Criminal Appeals Section and By Kent E,
Cattani, Assistant Attorney General, Phoenix, Attomeys
for Appellee.

JUDGES:

E. G. NOYES, Jr., Judge. *CONCURRING: THOMAS
A. ZLAKET, Chief Justice, CHARLES E. JONES, Vice
Chief Justice, STANLEY G. FELDMAN, Justice,
FREDERICK J. MARTONE, Justice.

* Justice James Moeller did not participate in the

determination of this matter; pursuant to Ariz.
Const. art. VI, § 3, the Honorable E. G. Noyes,
Jr., Vice Chief Judge of the Arizona Court of
Appeals, Division One, was designated to sit in
his stead. :

* Justice James Moeller did not participate in
the determination of this matter; pursuant to Ariz.
Const. art. VI, § 3, the Honorable E. G. Noyes,
Jr, Vice Chief Judge of the Arizona Court of
Appeals, Division One, was designated to sit in
his stead. :

Pl The jury rejected Defendant's insanity defense
and convicted him of murder and other felonies. We
reverse and remand because the cumulative effect of the
prosecutor’s misconduct deprived Defendant of a fair
trial.

Crimes

P2 On August 25, 1991, Defendant, who had been
drinking, argued with his sister's boyfriend and said he
would shoot him. Defendant then went to his car, got a
shotgun, chambered a shell, returned, and shot and killed
the boyfriend. Defendant drove away, [**1187] [*75)
and then came back a while later, after police had
arrived. When Defendant saw the police, he did a U-tum
and sped away. During the ensuing high-speed chase,
Defendant fired shots at officers and others, and he
collided with a police car [***3] before surrendering.
These events gave rise to the thirteen charges on which



. Page 2

193 Ariz. 72, %, 969 P.2d 1184, **;

Defendant was convicted. There was little doubt that
Defendant had done what he was charged with doing;
from day one in this case, the serious issues related to
Defendant's state of mind and his mental health.

Lawyers

P3 At all relevant times, the State was represented

by Mr. Thomas J. Zawada of the Pima County Attomey's
Office, and Defendant was represented by Mr. Creighton
W. Comell of the Pima County Public Defender's Office.
We granted review on prosecutorial misconduct issues
only. The main theme of Mr. Zawada's misconduct was
repeated, groundless assertions and insinuations that
defense counsel and expert witnesses were fabricating an
insanity defense.

Mental Iliness

P4 As the prosecutor told the jury in opening
statement, the State's theory of the case was this: "Alex is
nothin' but a mean drunk, ... there is no insanity in this
case, and ... there is no mental illness in this case." When
the prosecutor said there was no mental illness in the
case, he knew that every one of the six mental health
experts who examined Defendant between arrest and trial
found him to be mentally ill. [***4] When the
prosecutor said there was no insanity in the case, he
knew that Defendant would present expert testimony that
he was insane, and the State would present no expert
testimony that Defendant was sane.

P5 From the beginning, the State knew about the
mental health issues in this case. Immediately after the
- shooting, Defendant's sister (the murder victim's
girlfriend) told police that Defendant was mentally ill,
that he would talk "off the wall" to the television and
radio, that he believed doctors had implanted a
monitoring device in his body, and that a doctor had said
there was "something mentally wrong" with him. When
Defendant was interrogated after his arrest, officers
called in Dr, Kevin Gilmartin (at midnight on a Sunday)
because he had given them some training in asking
questions to rebut an insanity defense, and the officers
wanted the doctor there to "review [Defendant's]
capabilities” and to ask any questions the doctor wanted
to ask. (The doctor did not testify at trial or in pretrial
hearings.)

P6 When police interviewed Defendant's mother and
brother a few days after his arrest, they said he was
mentally ill and that the family had tried to get help for
him. The |***5] mother said that Defendant's
personality changed regardless of whether he had been
drinking. The brother said that Defendant "always had a
problem ... mentally. Always ... heard the TV, always
heard the radio ... he was what they identify as one of
those schizophrenic like that.”

1998 Ariz. LEXIS 645, ***; 282 Ariz. Adv. Rep. 31

P? After Defendant was indicted, defense counsel
notified the State that the defenses would include
insanity and self-defense and that the witnesses would
include anyone who could testify to Defendant's paranoid
schizophrenic behavior. nl

nl For some sort of tactical reason,
Defendant withdrew the insanity defense in
Janudry 1993, then realleged it in April 1993,
Also, until late in the trial, Defendant raised only
self-defense to the murder charge. But the State
knew that Defendant would eventually move o
raise the insanity defense to the murder charge.
When Defendant made such a motion, the
prosecutor stated, "Well, quite frankly, it's been
my position all along that the defendant was
going to do it, de facto, whether or not he was
going te claim it, and I, as the Court, believe that
he's already dome it ..." But the prosecutor
objected to the motion, stating, in part, "Had the
situation become more apparent to me, I may
have sought assistance of some type of
psychiatric expert." In overruling the objection
and allowing Defendant to raise the insanity
defense to all charges, the court noted that the
prosecutor had "already acknowledged the
defendant ... raised the issue of insanity as much
for the murder charge as ... for the other charges.”

[ﬁt’*ﬁ]

P8 In January 1992, Dr. Larry Morris, a clinical
psychologist, evaluated Defendant and concluded that he
was "a seriously dysfunctional 36-year-old man who
appears to [**1188] [*76] be suffering from a
psychotic disorder. His clinical presentation suggests
Schizophrenia, Paranoid Type, Chronic. In my opinion a
formal Rule 11 evaluation and determination is
warranted in this case." Defense counsel requested a
competency determination pursuant to Rule 11, Arizona
Rules of Criminal Procedure. The prosecutor accused
Defendant of faking symptoms after being "primed" by
the doctor. The court ordered a Rule 11 examination.

P9 The State refused to nominate a mental health
expert. The court then erdered an evaluation by the Court
Clinic, which assigned the matter to Dr. Todd Flynn, a
clinical psychologist. Dr. Flynn's March 26, 1992, report
concluded, "There is sufficient cause to believe that Mr.
Hughes suffers from a Paranoid-Delusional Disorder or
chronic  Paranoid-Schizophrenia  which  includes
grandiose delusions which might significantly detract
from his ability- to cooperate with counsel and
meaningfully participate in a jury trial or other legal
proceeding.”
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P10 In April 1992, on the basis of reports [***7]
from Dr. Morris and Dr. Flynn, the court found
Defendant incompetent to stand trial and ordered him
committed until his competency was restored. In July
1992, Dr. Jack Potts, Associate Medical Director of
Psychiatric Services of the Maricopa County Department
of Health Services, wrote to the court that Defendant was
now competent. Dr. Potts also wrote, "If at the time of

the alleged offense [Defendant] was similarly paranoid’

as he was when he presented to us there may be an issue
as to his intention and/or criminal culpability." The court
found Defendant competent to stand trial.

P11 In October 1992, defense counsel requested
another evaluation based on his own belief that
Defendant had degenerated and was no longer
competent. The court ordered an evaluation. At a
February 5, 1993, hearing, Defendant called three expert
witnesses and the State called no witnesses. Dr. Potts
testified that Defendant's mental condition had
deteriorated because he was back in the Pima County Jail
and was not receiving Navane, On questioning from the
court, Dr. Potts said that Defendant should receive five
milligrams a day of Navane or similar medication. Dr.
Flynn testified that Defendant had delusions [***8] of
persecution that included Dr. Flynn, the prosecutor, and
defense counsel, who Defendant believed was part of the
prosecutorial system. Dr. Flynn testified that Defendant’s
mental illness was chronic, it was "not something that
just popped up yesterday or last week or last month," and
it provided ‘“reasonable grounds to question
[Defendant's] ability to cooperate with counsel in
formulating a defense and in participating in a trial.” Dr.
Moris testified that Defendant was a paranoid
schizophrenic who, without medication, had regressed to
the point of present incompetence.

P12 The court made no finding of incompetence, but
it ordered the Medical Director of the Pima County Jail
to evaluate Defendant “for the administration of Navane
at a dosage of five milligrams per day," and it ordered
that the jail notify the court if it was unable or unwilling
to so medicate Defendant,

P13 On March 26, 1993, Dr. Catherine Boyer, a
clinical psychologist at the Court Clinic, became the
fourth expert to testify that Defendant was presently
incompetent. She said that Defendant believed he could
hear people's thoughts and he was very suspicious of
defense counsel. She saw no evidence of malingering;
[***9] to the contrary, she thought that Defendant
"seemed very intent on showing that he was not mentally
ill and that he was able to proceed with his case." The
State called no witnesses.

Finding of Competence Reversed

P14 The trial court rejected the undisputed evidence
and found that Defendant was competent. Tle order
provided, in part,

While the defendant may appear to have some signs of
mental illness, his behavior in relation to defense counsel
is not uncommon among defendants, in general, and with
defense attorneys who have personality traits similar to
lead defense counsel's.

....Much of the defendant’s conduct amounts to
malingering. The Court finds the defendant is competent
to stand trial.

|**1189] [*77] P15 Defendant filed a petition for
special action in Division Two of the Court of Appeals.
n2 On May 12, 1993, the court of 2 appeals vacated the
trial court's finding of competence because

The record before us contains no reasonable evidence to
support the trial court's conclusion that [Defendant] was
competent when the varions experts last examined him.
We recognize that in evaluating the evidence the trial
court is not bound by the opinions of experts. However,
[***10] there must be some basis for rejecting the
testimony of experts, such as observations made by the
court of the defendant or, perhaps, testimony of counsel.
Here, the experts, including psychologist Catherine
Boyer who testified on behalf of the court clinic,
unanimously concluded that petitioner was unable to
assist his counsel because of his parancia. We can find
no reasonable evidence to support a rejection of the
opinions of four experts, the only experts who testified.
There is no reasonable evidence to support the court's
finding that petitioner is malingering. That defense
counsel may have violated the court's orders in this
matter or acted in an inappropriate, perhaps unethical
manner, is not relevant to a determination under Rule 11.

(Citations omitted.) The court of appeals also noted that
the State's response to the petition for special action
"does not dispute petitioner's contention that the
evidence  unequivocally  established  petitioner's
incompetency when last examined."

n2 Defense counsel aiso accused the trial
court of bias and prejudice, and asked for a new
judge. This motion was denied by the superior
court presiding judge. Defense counsel was quite
an accuser in this case. The trial court once wrote,
"Defendant's motion practice continues to make
scurrilous attacks upon State's counsel.
Counsel's motion practice does not merit this
much judicial consideration but for its outrageous
nature.”
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Although not all of defense counsel's
accusations were unfounded, to fairly discuss
how often the court and/or the prosecutor had
reason to believe that defense counsel was
himself guilty of impropriety would be a long
story that will not be told in this opinion. Defense
counsel misconduct can be the focus of other
proceedings, but it warants only a footnote in
this opinion, which is focused on whether
prosecutorial misconduct deprived Defendant of a
fair trial. It suffices to say that the State does not
argue, and we do riot find, that the prosecutorial
misconduct in this case can be excused on any
sort of "invited error” theory.

. [***111

P16 On remand, the trial court committed Defendant
to the Maricopa County Department of Health Services
to be restored to competence. The court also ruled that, at
trial, each side would be limited to one expert witness on
the issue of sanity. In moving for reconsideration of this
ruling, defense counsel argued, .

The need for more than one expen is especially true
given the prosecution’s apparent tactic. The prosecution
will not retain, or call an expert, to contradict Dr. Potts.
Rather, the prosecution ,will "bash" psychiatry and
psychology as not being a science, and as not being
reliable evidence upon which to base an acquittal or a
conviction for a lesser offense.

The trial court denied the motion, but later ordered. that
Defendant could call two experts, namely, "one mental
health expert to testify about those matters involving
psychiatric, psychological and malingering issues” and
"a medical expert on physical trauma as it relates in
general to organic brain disorders.” The propriety of this
order is not before us.

Competence Restored

P17 About a year later, by letter dated April 18,
1994, Dr. Potts advised the court that Defendant was
presently competent, [***12] although in need of
continued medication and psychiatric treatment. In
response to the letter from Dr. Potts, defense counsel
requested a competency hearing and nominated Dr.
Boyer to evaluate Defendant. The prosecutor again
refused to nominate a mental health expert. At the
hearing, the prosecutor called six Pima County
employees who had contact with Defendant after his
arrest. These witmesses were a jail librarian, a sheriff's
office clerk, three sheriff's office correctional specialists,
and a superior court release specialist. In general, these
witnesses testified that Defendant seemed fine to them,

he exhibited no bizare behavior, he made routine
purchases, and he reviewed legal materials in the jail in
September 1991.

[**119%] [*78} P18 On June 29, 1994, Defendant
took the stand. He wanted to testify, he said, "to prove
that I am competent." He said he was prepared to go to
trial next week, he was not mentally ill, and he had never
been mentally ill. When asked if he was schizophrenic,
Defendant said, "Not persenally, no." When Defendant
stepped down, the court ordered that he continue to
receive medication, and the court found that "defendant's
own testimony removed any doubt in the Court's [***13]
mind about his competency. Defendant did an excellent
Job of representing himself, did an excellent job of
responding to questions. Finding of the court the
Defendant is competent.”

Mistrial and Retri.al

P19 Trial began on July 6, 1994, but the court
declared a mistrial on July 20, after a State's witness gave
a non-responsive answer that included some information
that the prosecutor had been ordered not to disclose to
the jury. After defense counsel argued that Mr. Zawada
had intentionally risked a mistrial to disclose this
information to the jury, the court found that "the
presecution in this case has not in any way intentionally
caused the result which leads to this mistrial.” The court
also stated, "It is the further order of the court that a
mistrial is appropriate in view of the ribbons that were
worn to court by some of the witmesses."

P20 Retrial began on luly 21. During voir dire, the
court asked the jury panel, "Is there anyone here who

~feels that, uh -- for any reason, that psychiatrists or

psychiatry is not a -- field, uh, that should be permitted in
a court of law? Anybody here who believes that they
have any bias or prejudices towards psychiatry, the field
of [***14] psychiatry?" No juror responded to either
question, but the prosecutor did. He moved for a mistrial.
After approaching the bench and making the motion, Mr.
Zawada stated, "I know that the legal system -- a lot of
people in the legal system think that these people have
something to add to what's going on; I don't, and 1 think,
here, those questions -- and I -- and I see -- see it as the
legal system being supportive of psychiatrists and
psychologists." The court did not bother to rule on this
patently frivolous motion.

P21 To avoid redundancy, we discuss the trial
evidence and the prosecutorial misconduct in later
sections of the opinion.

P22 The jury found Defendant guilty of first degree
murder, attempted second degree murder, aggravated
assault (eight counts), disorderly conduct (two counts),
and felony fleeing. Defendant was sentenced to life in
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prison on the murder charge and a total of 184.25 years
on the other charges. After calculating consecutive and
concurrent terms, the total sentence was life plus 100
years. '

P23 Defendant's appeal argued for reversal on
eleven grounds, In a memorandum decision, the court of
appeals reversed one of the aggravated assault
convictions and [***15] affirmed all other convictiens.,
State v. Hughes, No. 2 CA-CR 94-0636 (Ariz. Ct. App.
Dec. 24, 1996). We granted review "as to those issues
dealing with prosecutorial misconduct.” We  have
jurisdiction pursuant to Arizona Constitution, article 6,
section 5(3), and Arizona Revised Statutes Annotated
("A.R.5.") section 13-4031 (1989),

The Cumulative Error Doctrine

P24 Defendant argues that the prosecutor improperly
asserted and insinuated that Defendant, defense counsel,
and expert witnesses fabricated an insanity defense,
improperly drew the jury's attention to Defendant's
failure to testify, and improperly warned the jury to
consider how they would feel if they found Defendant
not guilty by reason of insanity and someone else was
murdered in the future, Defendant alleges that this
prosecutorial misconduct, individually and cumulatively,
denied him a fair trial.

P25 At the outset, we need to clarify Arizona's
position regarding the cumulative error doctrine in
criminal cases. OQur general rule has been stated several
times over the years, and was recently stated in State v.
Dickens, 187 Ariz. 1, 21, 926 P.2d 468, 488 (1996), as
follows: "This court does not recognize the [***16] so-
called cumulative error doctrine.” See also Siate v.
Roscoe, 184 Ariz. 484, 497, 910 P.2d 635, 648 (1996);
State v. |**1191} [*79] White, 168 Ariz. 500, 508, 815
P.2d 869 877 (1991). This lack of recognition is based
on the theory that "something that is not prejudicial error
in and of itself does not become such error when coupled
with something else that is not prejudicial error." Roscoe,
i84 Ariz. at 497, 910 P.2d at 648 In Roscoe, for
example, each alleged error was either "no error at all or
no prejudice to Roscoe.” Jd We reiterate the general rule
that several non-errors and harmless errors cannot add up
to one reversible error. We also clarify the fact that this
general rule does not apply when the court is evaluating
a claim that prosecutorial misconduct deprived defendant
of a fair trial.

Prosecutorial Misconduct

P26 To prevail on a claim of prosecutorial
misconduct, a defendant must demonstrate that the
prosecutor's misconduct "so infected the trial with
unfairness as to make the resulting conviction a denial of
due process." Donnelly v. DeChristoforo, 416 U.S. 637,

643, 40 L. Ed. 2d 431, 94 S. Ct. 1868 (1974). "Reversal
on the basis of prosecutorial [***17] midconduct
requires that the conduct be 'so pronounced, and
persistent that it permeates the entire atmosphere of the
trial."™ State v. Atwood, 171 Ariz. 576, 611, 832 P.2d 593,
628 (1992) (quoting United States v. Weinstein, 762 F.2d
1522, 1542 {11th Cir. 1985) (quoting United States v.
Blevins, 555 F.2d 1236, 1240 (5th Cir. 1877))); see also
State v. Lee, 189 Ariz. 608, 616, 944 P.2d 1222, 1230
(1997). To determine whether prosecutorial misconduct
permeates the entire atmosphere of the trial, the court
necessarily has to recognize the cumulative effect of the
misconduct.

P27 That Arizona recognizes the cumulative effect
of prosecutorial misconduct is shown by the following
passages from some Arizona cases (with our emphasis
supplied):

Any one of the improper statements taken alone might
not have warranted a mistrial, but the cumulative effect
was highly prejudicial with a streng probability that the
statements influenced the jury verdict.

State v. Woodward, 21 Ariz. App. 133, 135, 5i6 P2d
389, 591 (1973).

We believe that while any one of the improper
statements taken alone might not warrant a mistrial, the
cumulative effect [***18] of the argument was
prejudicial and mandates a reversal.

State v. Filipov, 118 Ariz. 319, 323, 576 P.2d 507, 511
(App. 1977). :

Although the one question and answer standing alone
without objection and without further elaborating
questions might not be prejudicial, we believe that the
question together with the comments thereon to the
jury was fundamental error. ..,

State v. Anderson, 110 Ariz. 238, 241, 517 P.2d 508,
51 (1973).

From the record we have before us, we believe that the
remarks of the county attomey were unsupported and
when considered with the other examples of
miscanduct, constituted reversible error. A new trial
should be granted. : :

State v. Bailey, 132 Ariz. 472, 479, 647 P.2d 170, 175
(1982).

The problem here is not some isolated result of loss of
temper, but the cumulative effect of a line of
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questioning in which the prosecutor posed numerous
improper questions resulting 'in at least two bench
conferences and one court admonishment.

Pool v. Superior Ct., 139 Ariz. 98, 106, 677 P.2d 261,
269 (1984). .
After the jury began its deliberations, defense

counse] moved for a mistrial [***19] based on the
cumulative effect of the foregoing statements. ...

... This misconduct was particularly egregious
considering that the court hiad earlier excluded statements
regarding a prior incident because they had not been
formally disclosed in advance of trial.

State v. Leon, 190 Ariz. 159, 161-62, 945 P.2d 1290,
1292-93 (1997).

Dickens and Duzan

P28 Unfortunately, two recent cases refused to
recognize the cumulative error doctrine while denying a
claim of prosecutorial misconduct, See State v. Dickens,
187 Ariz. at 21, 926 P.2d at 488; State v. Duzan, 176
Ariz. 463, 466, [**1192] [*80] 862 P.2d 223, 226
(App. 1993). The result was plainly correct in each case,
but the analysis was partly incorrect because we do
recognize the cumulative effect of prosecutorial
misconduct. Perhaps the general rule was misapplied in
Dickens and Duzan because neither appeal raised a
strong "permeates the atmosphere” claim. The appeal in
Dickens complained of seven instances of prosecutorial
misconduct, but objection to six of them was waived by
failure to object at trial. /d at 20, 926 P.2d at 487. We
found no error in the claim that was preserved and no
|***20] fundamental error in those that were waived.
See id. at 21, 926 P.2d at 488, .

P29 In Duzan, the court stated, "We note
preliminarily that the doctrine of cumulative error is not
recognized in Arizona ... absent related errors.” /d at
466, 862 P2d at 226 (citations omitted). Although
multiple instances of prosecutorial misconduct are, in
fact, related errors in a "permeates the atmosphere”
claim, the Duzan defendant had a very weak claim in that
regard; he alleged three instances of misconduct on
appeal, but two of them were waived and were not
fundamental error, and the third was not error at ali, See
Duzan, 176 Ariz. at 466-68, 862 P.2d at 226-28.

P30 State v. Floyd, 120 Ariz. 358, 586 P.2d 203
{App. 1978), involved a prosecutorial misconduct claim
that was as weak as those in Dickens and Duzan, but
Floyd implicitly recognized the cumulative error doctrine
while denying the claim, as follows:

Ultimately, citing State v. Filipov, 118 Ariz. 319, 576
P.2d 507 (App. 1978), and State v. Woodward, 21 Ariz.
App. 133, 516 P.2d 589 (1973), appellant urges that the
cumulative effect of the prosecutor's statements requires
reversal if the statements [***21] individually do not.
We find no impropriety approaching the level in the cited
cases.

Id at 362, 586 P.2d at 207. The level of prosecutorial
impropriety in Dickens and Duzan was similar to that in
Floyd and warranted the same result, but the Fioyd
analysis was more precise.

Pool

P31 The level of impropriety by prosecutor Zawada
in this case approximates that seen in Pool There, the
issuc was whether the double jeopardy clause barred
retrial after a mistrial had been declared because of
pervasive misconduct by prosecutor Thomas J. Zawada
(the same). See Pool, 139 Ariz. ar 100, 677 P.2d at 263.
In deciding that retrial was barred, we considered the
cumulative effect of the prosecutor's misconduct, we
cited many examples of it, and we concluded that
*portions of the questioning are so egregiously improper
that we are compelled to conclude that the prosecutor
intentionally engaged in conduct which he knew to be
improper, that he did so with indifference, if not a
specific intent, to prejudice the defendant.” Id ar 109,
877 P.2d at 272. We have the same opinion regarding
Mr. Zawada's conduct and state of mind here. (Because
Defendant [***22] was convicted and is seeking a new
trial, the double jeopardy clause is not an issue in this
case.)

P32 In reviewing prosecutorial misconduct, we
focus on whether it affected the proceedings in such a
way as to deny the defendant a fair trial. See Srate v.
Atwood, 171 Ariz. 576, 607, 832 P.2d 593, 624 (1992},
"We are not eager to reverse a conviction on grounds of
prosecutorial misconduct as a method to deter such
future conduct.” State v. Towery, 186 Ariz. 168, 185, 920
P.2d 290, 307 (1996). Prosecutorial misconduct is
harmless error if we can find beyond a reasonable doubt
that it did not contribute to or affect the verdict. See id ;
State v. Bible, 175 Ariz. 549, 588, 858 P.2d 1152, 1191
(1993),

P33 The prosecutor has an obligation to seek justice,
not merely a conviction, and must refrain from using
improper methods to obtain a conviction. See Bible, 175

- Ariz. at 600, 858 P.2d at 1203; Pool, 139 Ariz. at 103,

677 P.2d at 266. "We emphasize that the respensibilities
of a prosecutor go beyond the duty to convict defendants.
Pursuant to its role of 'minister of justice, the
prosecution has a duty to see that defendants receive a
fair trial. Ariz. R, Sup. Ct. {***23] 42, ER. 3.8,
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comment; State v. Cornell, 179 Ariz. 314, 331, 878 P.2d
1352 1369 (1994)." State v. Rodriguez, 192 Ariz. 38,
961 P.2d 1006, 1012 (1998).

[**1193] [*81] The Evidence

P34 As previously stated, there was never much
doubt that Defendant had done what he was charged with
doing. Our discussion of the evidence focuses on
prosecutorial misconduct in relation to the insanity
defense. Most of that misconduct was committed in
cross-examination of Dr. Potts and in rebuttal argument.

P35 The State’s first witness was Defendant's sister.
Her recently written statement differed in some respects
from what she told police after the shooting. In
questioning these discrepancies, the prosecutor asked her
a question that was loaded with unfounded insinuations
about defense counsel:

When Mr. Comell demanded that you write this letter,
did he indicate to you that you were supposed to say
something about everybody else being drunk, or starting
to drink around 12:00 that day? Were you supposed to
explain and create the impression that everybody else
was drunk on this day?

Mr. Cornell objected and the trial court told Mr. Zawada
‘to rephrase the question, [***24]

P36 The State spent the next five days of trial
proving the crimes. Witnesses included a medical
examiner, four members of Defendant's family, six
members of the victim's family, and more than twenty
law enforcement officers. The prosecutor's questions of
the family were intended to show that Defendant was
intelligent, athletic, and competitive, could function in
society, could become abusive and cut of control when
drunk, and so forth. Defense counsel's questions of the
family were intended to show that Defendant was
mentally ill, would ask that the television be turned off
so the govemment could not hear him, would not get a
tooth pulled because he was afraid the dentist "would put
in something for the govermment or the police or
something,” and so forth. :

P37 As per court order, Defendant called only two
experts on the insanity defense. Dr. Andrew Belan, a
psychelogist who did "brain mapping,” testified that
Defendant's brain wave activity was like that of people
with chronic schizophrenia, that Defendant's test results
were not consistent with any other condition, and that his
condition was not caused by long-term alcohol abuse.
Mr. Zawada asked nothing remarkably improper of
[***25] Dr. Belan.

P38 Dr. Potts was the only defense expert the trial
court allowed to give an opinion on insanity; Dr, Potts

was therefore the major witness on Defendant’s primary
defense, the insanity defense. Dr, Potts testified that he
was board certified by the American Board of Psychiatry
and Neurology, he was Chief of Ferensic Psychiatry for
Maricopa County Correctional Health Services, and he
had been working in the Maricopa County Jail as a
forensic psychiatrist since 1981. He had done hundreds
of insanity evaluations on inmates over the years. He had
testified on insanity in about ten trials; in most of those
trials, he was called to testify by the State.

P39 Dr. Potts testified that he and his colleagues
were concemned about possible malingering when
Defendant first came into their care because the charges
were serious and Defendant had no known history of
institutionalization. However, after evaluating Defendant
continuously on a 24-hour-a-day basis for some time,
they concluded that he was not malingering. Dr. Potts
noted that Dr. Osran, who treated Defendant in mid-
1993, and Dr. Boyer, who treated him in May 1993, also
concluded that he was not malingering. Dr. Potts testified
[***26} that Defendant’s "overwhelmingly positive"
reaction to antipsychotic medication confirmed the
diagnosis of schizophrenia because "one cannot feign the
response to the medication." Dr. Potts said that his.
opinion was consistent with that of Dr. Fiynn; they both
noted that Defendant. hallucinated and was extremely
defensive about being viewed as mentally ill, symptoms
that are characteristic of mental iliness.

P40 Dr. Potts testified that when, in his July 1992
report, he raised an issue about Defendant'’s sanity at the
time of the crimes, he had not been contacted by any
attorney in the case. After he was retained by defense
counsel in late 1992, Dr. Potts reviewed many
documents, including medical reports, and statements
from witnesses, police, and family. Dr. Potts testified
that, in his opinion, [**1194] [*82] Defendamt
"unquestionably suffers from schizophrenia of a paraneid
type,” that because of this condition Defendant did not
know that what he was doing on August 25, {991, was
wrong, and that he met the M'Naghten standard of
insanity. '

141 Dr, Potts testified that Defendant had been
"extremely consistent” over the years when describing.
the crimes. In brief, Defendant's perception was that the
[***27] victim was tougher than he was, and when they
argued on August 25, 1991, Defendant became afraid
that the victim would hit him in the jaw., Defendant
thought that "a blow to his jaw might kill him.”
Defendant got the shotgun, the victim continued to taunt
him, and the gun fired. Realizing what he had done,
Defendant drove out to the desert to kill himself. After
thinking about that for a while, Defendant decided that
he had done nothing wrong, so he drove back to the
house to see if the victim was all right. When he saw the
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police and heard one of them say "machine gun” in
Spanish, Defendant again becdme afraid for his life,
made a U-turn, and sped away, with police chasing him.

Misconduct in Cross-Examination

P42 The prosecutor asked Dr. Potts if he had spoken
to any defense witnesses or knew what the defense
investigator had said to them. Dr. Potts answered, "No."
The prosecutor then asked, "Do you know whether or not
[the investigator] went out there and told him, hey, listen,

we are trying to build an insanity defense, can you think.

of anything, ever, in the defendant's life that maybe you
thought was a little strange or weird or odd?" Dr. Potts
responded, "That would [***28] be pure conjecture, Mr.
Zawada." On two occasions, Mr. Zawada asked
questions that put before the jury information that earlier
evajuations of Defendant were done after contact with
the court system. The trial court had expressly precluded
this information. Counsel's objections were sustained.

P43 Referring to Dr. Morris's opinion that he could
not evaluate Defendant's state of mind because
Defendant would not provide enough information, the
prosecutor asked Dr. Potts, "So when does the issue of
insanity arise in this case?” The court sustained the
objection. :

P44 One question to Dr. Potts was an improper
rhetorical argument: "I mean, you pick up Mr. Hughes as
a -- as a client for the court, initiatly, and you are not able
to make any decision, and then what happens is after you
are hired by the defense, you are able to come to a
conclusion?” The objection was sustained.

P45 The prosecutor ended one argument with Dr.
Potts by blurting, "Do you know that this Court found
this defendant competent?” The court called counsel to
the bench and said that competency was not an issue at
this time. The prosecutor replied, "I don't think the
competency ever was an issue, quite frankly.” After
|***29] denying Mr. Comelil's motion for a mistrial, the
court instructed the jury that competency was not an
issue and they were not to consider that issue or be
concerned about it.

P46 The defense called nine other witnesses for brief
testimony. An officer testified that, prior to Defendant's
arrest, another officer radioed that Defendant had a
“possible past psych history” and that "it would be
something that we would have to deal with" afier
Defendant was arrested. A neighbor testified to strange
behavior by Defendant. A jail records custodian testified
that Defendant's sister was not one of his visitors afier
his arrest. Two public defenders testified that they did
not give Defendant any police reports after his arrest.
Four witnesses testified on various other matters.
Defendant did not testify.

The State's Rebuttal Evidence

P47 In rebuttal, the State called the arresting officer
and four County employees who had contact with
Defendant after his arrest. These witnesses noticed
nothing strange about Defendant, although the intake
specialist did refer him for a mental health interview
after he said he was hearing voices. The arresting officer
thought that Defendant was intoxicated [***30] but not
drunk. The jail librarian testified that, on September 11,
1991, Defendant asked for the Arizona criminal code and
materials on murder, aggravated assault, and
endangerment. The [**1195] [*83] State did not call a
mental health expert. The State's rebuttal evidence was as
ineffective as that in State v. Overton, 114 Ariz. 553, 562
P24 726 (1977), where, "to establish sanity, the State
introduced the testimony of police officers who based
their opinions on observations and interrogations affer
the commission of the crime." /d ar 536, 562 P.2d at
729. We held that such testimony was not competent to
rebut evidence of insanity because,

if the State relies on lay testimony to establish sanity,
there must have existed an intimacy between the witness
and the defendant of such a character and duration that
the witness' testimony is of probative value to establish
that defendant knew the nature and quality- of his act and
that he knew it was wrong.

That Defendant was talking normally after he was in
custody "does not negate the more subtle and insidious
forms of insanity with which the mind may be
possessed." Jd To be competent to offer an opinion on
sanity, "a lay [***31] witness must have had an
opportunity to observe the past conduct and history of a
defendant.” State v. Zmich, 160 Ariz. 108, I11, 770 P.2d
776, 779 (1989). None of the State's rebuttal witnesses
met that foundational requirement. (Some of the
witnesses in the State's case-in-chief did meet it.)

Misconduct in Rebuttal Argument

P48 After both sides rested, the court advised
counse] that the procedure for objecting during fmnal
argument was “to simply state objection, reserve the
matter, and let it go. Then after the jury is gone, the
record is made." The State's opening argument and
Defendant's final argument contained no remarkable
impropriety.

P49 The stage was set for the prosecutor's rebuttal
argument, The prelude took place outside the jury's
presence:

MR. CORNELL: One final thing and it's this, Judge. 1
tried to comport myself within the rules of this Court and
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the rules of the lawyers during my argument. If there's
anyone, by reputation, that's known to step on the
Constitution in rebuttal argument, it's Mr. Zawada. |
move the Court to carefully listen to him because I'm
very concerned. This is now the scariest part of the trial
other than Alex having to testify, [*¥*32] Mr. Zawada
on rebuttal. Please try and control him.

MR. ZAWADA: Can the record reflect that I thought he’

was just going to jump over Detective O’Connor into my
lap? He pointed his finger at me.

THE COURT: Could I have the verdict forms?

MR. ZAWADA: This has been going on throughout the
entire trial.

MR. CORNELL: This is our copy to look at. Mr.
Zawada's wife is also fearing for his safety from me ag
well.

MR. ZAWADA: And again, another gratuitous look at
me, and a third.

THE COURT: Okay.

MR. CORNELL: It's rare that I get to see a sandbagger

in such rare form, Judge.

THE COURT: Well, Thomas S. Murphy, the Federal
District Court Judge in the Second District of California,
often remarked, counsel, let's try and make this look like
a lawsuit, and it needs no response.

P50 Mr. Zawada then delivered a rebuttal argument
that covers about forty pages of transcript and is a
masterpiece of misconduct. It contained proper
argument, too. Early on, Mr. Zawada argued that the jury
should look at Defendant's actions “shortly before,
during, and shortly after the commission of the offense”
because,

if you go like three days later, four days later, |***33] a
month later ... they have had the opportunity to digest the
criminal statutes, the case law, ... they've had the
opportunity to sit around with the other inmates in the
county jail, ... they have had the opportunity to think and
reflect upon what they've done, ... they've had the
opportunity to discuss matters with their sister or mother
and everybody else involved in the case, and then they've
decided to try to put a story together, if you don't look at
peopie’s actions at the relevant times, nobody would ever
be convicted of anything.

The record contained facts from which the State could
fairly make a "fabrication” argument about Défendant
and his family. For [**1196] [*B4] example, his sister
did change her testimony, the change did favor
Defendant, and Defendant did seem to know about this
change before anyone else did.

P51 Then the prosecutor went out of bounds, and
outside the record, to argue that psychiatrists create
excuses for criminals:

How about the Judge back there in New York, was
it, that was infatuated with the secretary or somebody
else and he followed her around and sent her notes and

-sent her letters and all kinds of things and wouldn't leave

her alone. 1 [***34] don't know if he stalked her or not,
and ultimately they looked into the case a little bit. You
know what they did, they created a syndrome for him to
try to justify his action.

P52 Then the prosecutor, with no evidentiary
support, argued that defense counsel paid Dr. Belan to
fabricate a diagnosis;

[Dr. Belan] knows the result he's looking for, and that's
it. He knows the result he is looking for. Subject comes
in with schizophrenic -- potential schizophrenic
diagnosis. He knows right there what he is looking for,
and $ 950 later, yes, that's what he's got. ...

... He knows the result for he knows the result he
wants.

....] mean he didn't see him, ladies and gentlemen,
this defendant didn't walk off the street and say [ am not
feeling well, I have had this headache, I have got
something wrong. 1 mean he comes to him in the most
suspicious ¢ircumstances that you can ever have. He gets
referred by his attorney. Just like he was in December of
‘91 for a psychiatric evaluation. Reportedly suffering
from schizophrenia, and lo and behold, confimmed.
Perfect.

P53 After proper argument on self-defense and other
issues, the prosecutor retumed to his improper [***35]
"fabrication” argument;

This is December of '91. He was referred by his
attorney for psychological evaluation. When he was
asked if he was depressed or nervous, he thought for a
while and he says he feels naturally depressed for being
in jail. This is '91. See it kind of develops, ladies and
gentlemen, as it gets along.

P54 A few moments later, the prosecutor argued that
the mental health experts were "mouthpieces” for
Defendant. "And what do you hear -- what are you
hearing from these doctors? You are hearing the
defendant. They are only telling you what the defendant
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told them.” A few moments later, the prosecutor returned
to the "fabrication" argumernt again, stating, "So
February '92, ladies and gentlemen, we get a request for
Rule 11 proceeding, court proceedings, in this matter.
Not August, September, October, November, December
[of'91]." The objection was sustained. .

P55 The prosecutor soon merged his "mouthpiece”
argument into an improper comment on Defendant's
‘failure to testify, after first suggesting that psychiatry
was an impediment to truth and justice:

[Defense counsel] wants you to make your decision
based on what Dr. Potts has to say and ignore the
[***36] evidence in this case. He wants you to forego
and to give up and to relinquish ... ‘[your right] to pass
judgment, for you to act as a member of this community
and to decide, ladies and gentlemen.

Not Dr. Potts, not some $ 4,000 or § 6,000 hired
doctor who wants to come in here .... [ mean you stand,
ladies and gentlemen, between this great power of
psychiatry and truth and justice here. I mean, ladies and
gentlemen, Dr. Potts, Dr. Belan, they could no more tell
you what was going on inside of that man's mind than
they can tell you whether or not he was abducted by a
UFO ....0 ‘

The only way you know what is inside of a person's
mind is to loek at their words and actions at the relative
times, shortly before, during, and shortly after the
commission of the offense. And you do that job. | mean,
after all, this is a jury frial, it is a search for the truth,
You know, bring your witnesses in here, prove your
case. You know, have them testify. Cross-examine them.
Evaluate their demeanor when they are testifying, their
manner while testifying. Any bias or prejudice they
might have. And Mr. Comell wants you to find
[**1197] {*85] this defendant not puilty by reason of
insanity based on what {***37] the defendant himself is
saying. I mean that's it, that's it, that's what the defendant
himself is saying because there is no other evidence here
to justify a not guilty by reason of insanity verdict, other
than what the defendant is saying and what he's told
everybody else in this case. All these other psychiatrists
or psychologists, or whoever they may have been.

And you know he lies. You know he's got a motive
for lying. That's what you have seen here ladies and

gentlemen. You've seen the defendant testifying, except

it was in the form of a doctor, all suited up nice and neat,
a tie, shirt, suit, nice and presentable, good credentials
and everything else. But what was it that was being said?
Who was speaking? He was a mouthpiece for the
defendant. That's all you've seen here. This is not a
science, it's an art, It's an art. [t's guess-work.

He's related -- Dr. Potts has related to you oniy what
the defendant told him, only the words the defendant
uttered,. and from that conclusion, he's decided he was
insanc. That he was suffering from paranoid
schizophrenia.

A few moments later, the prosecutor rhetorically asked if
the basis of the doctors’ opinions was "what the
defendant’s {***38] been telling you all along?" He then
answered the question by stating, "It's the defendant
who's testified.” Defendant had not testified.

P56 The prosecutor then got the jurors thinking
about how guilty they would feel if they found
Defendant not guilty by reason of insanity and heard
about a murder in the future:

You know, the next time you are out on a nice, pretty,
sunny afternoon, perhaps with your family, and you are
driving along the roads or maybe you are at a picnic,
your radio is on and you hear about a murder or
something like that, or an aggravated assault, you think
back to this case. You are going to have to be abie to say
right then and there that you were convinced ... that the
evidence was clear and convincing that this man was
insane. Not just paranoid schizophrenic, not mentally ill,
not possibly mentally ill, but insane. Because you know,
you go back there in your deliberation now and you are
sitting there and you can't imagine that day, ladies and
gentlemen, when you hear this on the report and you
can't say, yes, | was clearly convinced, you know, that
the defendant carried his burden.

The objection was overruled.

P57 After the prosecutor finished, [***39] Mr.
Corneil requested ten minutes of surrebuttal on the
insanity defense. The trial- court, which had previousily
denied a similar request, again denied it. After the jury
was instructed, Mr. Comell moved for a mistrial, arguing

" that the prosecutor's reference to the Rule 11 evaluation

in February 1992 was prejudicial error, as was the
comment about jurors hearing about a future murder. The
motion was denied.

Misconduct in the "Fabrication” Argument

P58 Defendant cites many incidents of prosecutorial
misconduct on the "fabrication" issue. Defendant failed
to object to many of these incidents at trial. Failure to
object waives an issue on appeal absent fundamental
error. See State v. Gendron, 168 Ariz. 153, 154, 812 P.2d
626, 627 (1991). However, when counsel has made the
court aware of his objection through a previous motion,
failure to object at trial does not then waive the issue on
appeal. See State v. Grannis, 183 Ariz. 52, 62, 900 P.2d
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1, 11 (1995); State v. Lindsey, 149 Ariz. 472, 476, 720
P.2d 73, 77 (1986). Although counsel did not object
every time the prosecutor made an improper
"fabrication” assertion or insinuation, he did make
frequent objection on that [***40] subject at trial, and in
pre-trial proceedings. We conclude that the issue was

fully preserved.

P59 Counsel can argue all reasonable inferences.

from the evidence. See State v. Dumaine, 162 Ariz. 392,
401, 783 P.2d 1184, 1193 (1989). Counsel's questioning
and argument, however, cannot make insinuations that
are not shpported by the evidence. See Cornell, 179 Ariz.
at 331, 878 P.2d at 1369; State v. Williams, 111 Ariz.
- 511, 515, [**1198] [*86] 533 P.2d 1146, 1150 (1975).
It is improper for counsel to imply unethical conduct on
the part of an expert witness without having evidence to
support the accusation. See Bailey, 132 Ariz. at 479, 647

P.2d at 177. Jury argument that impugns the integrity or,

honesty of opposing counsel is also improper. See State
v. Denny, 119 Ariz. 131, 134, 379 P.2d 1101, 1104
(1978); State v. Gonzales, 105 Ariz. 434, 436, 466 P.2d
388, 390 (1970).

P60 In Cornell, the prosecutor insinuated during
cross-examination that counsel taught defendant how to
fake epilepsy. 179 Ariz. at 330-31, 878 P.2d at 1368-69.
Because the record did not support the insinuation, the
prosecutor had "unfairly cast aspersions on advisory
counsel's integrity.” fd at [***41] 331, 878 P.2d at
1369. The prosecutor was guilty of misconduct, See id.
at 332, 878 P.2d at 1370. We did not reverse, however,
because defendant failed to object, the misconduct was
not fundamental error, and it did not undermine
defendant's primary defense. See id Here, however,
Defendant objected, the prosecuter's misconduct was
intended to undermine Defendant's primary defense, and
it did so.

P61 This record reveals a prosecutor with an
overpowering prejudice  against psychiatrists and
psychologists, among others. He told the court,
"psychiatrists should be precluded entirely from
testifying in criminal matters,” and he repeatedly refused
to retain a mental health expert for the State. The State
has no obligation to retain a mental health expert in a
case such as this, but the State has an obligation to be
honest with the facts. The prosecutor's reason for not
retaining a mental health expert in this case was obvious;
doing so would impair his trial strategy of ignoring the
facts he did not like, relying on prejudice, and arguing
that all mental health experts are fools or frauds who say
whatever they are paid to say. That is a dishonest way to
represent the State in any [***42} case, and it was

especially dishonest in this case, where the evidence of

mental illness was overwhelming, where the evidence of
insanity was substantial, and where the State had no

evidence that defense counsel or expert wntnesses had
fabricated an insanity defense.

Misconduct in the "He Lies” Argument

P62 Defendant argues that the "You know he lies”
argument, quoted in P53, was improper comment on the
exercise of his Fifth Amendment right not to testify.
Defendant did not object to this argument at trial,
meaning that the claim is waived absent fundamental
error. See Gendron, 168 Ariz. at 154, 812 P.2d at 627,
Fundamental error is that which is "clear, egregious, and
curable only via a new trial." /d at 153, 812 P.2d at 628.
Fundamental error is ™error going to the foundation of
the case, error that takes from defendant a right essential
to his defense, and error of such magnitude that
defendant could not possibly have received a fair trial."
Bible, 175 Ariz. at 572, 858 P.2d at 1175 {(quoting State
v. Hunter, 142 Ariz. 88, 90, 688 P.2d 980, 982 (1984)}.
In determining whether error is fundamental, we look to
the entire record and to the totality of the {***43]
circumstances. See Bible, 175 Ariz. at 572, 858 P.2d at
1175; Gendron, 168 Ariz. at 155, 812 P.2d ar 628.
Considering those matters, which is to say, considering
the cumulative effect of the prosecutorial misconduct
that permeated this trial, we conclude that the improper
-comment on Defendant's failure to testify was
fundamental emror.

P63 The prosecutor who comments on defendant's
failure to testify violates both constitutional and statutory
law. See Ariz. Const. art. 2, § 10; ARS. § I13-7117(B)
(1989); State v. Schrock, 149 Ariz. 433, 438, 719 P.2d
1049, 1054 (1986). Although an improper comment on
defendant's failure to testify can be harmless emror in
some cases, see State v. Guerra, 161 Ariz. 289, 297, 778
P.2d 1185, 1193 (1989), in other cases it can be
fundamental error. See State v. Smith, 101 Ariz. 407, 410,
420 P.2d 278, 281 (1966} (citing Rutledge v. State, 41
Ariz. 48, 15 P.2d 255 (1932), for the proposition that
fundamental error will be found if "the general conduct
of the prosecuting counsel was such that it must be
presumed to have resulted in a miscarriage of justice").
The error can be fundamental whether the comment is
direct or indirect, [***44] See State v. Jordan, 80 Ariz.
193, 199, 294 P.2d 677, 681 (1956).

[**1199] [*87) P64 To be improper, "the
prosecutor’s comiments must be calculated to direct the
jurors' attention to the defendant's exercise of his fifth
amendment privilege." State v. McCutcheon, 159 Ariz.
44, 45, 764 P.2d 1103, 1104 (1988). "The statements
must be examined in context to determine whether the
jury would naturally and necessarily perceive them to be
a comment on the failure of the defendant to testify.”
Schrock, 149 Ariz. at 438, 719 P.2d at 1054 (citing State
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v. Christensen, 129 Ariz. 32, 39, 628 P.2d 580, 587
(1981)). '

© P65 The State argues that the "he lies" argument,
when read in context, is proper comment on "the basis
for the expert's opinion regarding [Defendant's] mental

illness” and is not improper comment on Defendant's .

failure to testify. We doubt it. Just before the "he lies”
argument, the prosecutor argued that you prove your case
with witnesses who can be cross-examined, but all the
jury had heard from Defendant was "what he's told
everybody else™ :

-1 mean, after all, this is a jury trial, it is a search for the
truth. You know, bring your witnesses in here, prove
your case. You [***45] know, have them testify. Cross-
examine them. Evaluate their demeanor when they are
testifying, their manner while testifying. Any bias or
prejudice they might have. And Mr. Comell wants you to
find this defendant not guilty by reason of insanity based

on what the defendant himself is saying. ! mean that's it, .

that's it, that's what the defendant himself is saying
because there is no other evidence here to justify a not
guilty by reason of insanity verdict, other than what the
defendant is saying and what he's told everybody else in
this case. All these other psychiatrists or psychologists,
or whoever they may have been.

P66 The prosecutor's argument that Dr. Potts was
Defendant's mouthpiece is similar to  the improper
argumnent in State v. Trostle, 191 Ariz. 4, 16, 951 P.2d
869, 881 (1997). There, the prosecutor told the jury that
only two people knew details about the crime: ™One is
Jack Jewitt and the other ane is sitting right here at the
table asking you not to hold him accountable through his
lawyer'" Jd. We held that the statement was an
impermissible comment on defendant's failure to testify,
but the emror was harmless in light of the overwhelming
evidence of guilt. [***46| See id In the present case,
the evidence of Defendant's puilt was overwhelming, but
the evidence of his sanity was not. Here, the evidence of
Defendant’s mental illness was overwhelming, the
evidence of his insanity was substantial, and the State
called no experts. The State did overwhelm the insanity
defense in this case, true, but it did not do so with
evidence; it did so with prosecutorial misconduct.

Misconduct in the Appeal to Fear

P67 Defendant argued that the "you hear about a
murder” argument, quoted in P56, "was a direct attempt
to try and prejudice the jury, put the fear in them that if
they acquit Mr. Hughes, that, number one, he'll probably
get out of custody, and number two, he will be
uncontrolled and he'll be violent." The trial court found
no error; it remarked that this "is the same argument that
is often used in defense cases of, ladies and gentlemen,

this is the only time you will ever be able to vote on the
defendant being not guiity. You den't get to do it twice,
you don't get to, someday down the road, it is the similar
argument.” We disagree.

P68 The defense argument referred to by the trial
court is a reminder to the jurors of the finality of their
[***47] decision; it is not a suggestion that the jurors
will feel responsible for future crimes unless they reject
the insanity defense. Also, when defense counsel makes
a "this is the only time" argument, the prosecutor gets the
last word in rebuttal. Here, Defendant had the burden of

~ proof on the insanity defense, but the State had the last

word on it, Whether to allow defense counsel surrebural
on the insanity defense is within the ftrial court's
discretion. See State v. Turrentine, 152 Ariz. 61, 65, 730
P.2d 238, 242 (App. 1986) (holding that Rule 19.1(a),
Arizona Rules of Criminal Procedure, gives the trial
court discretion whether to allow surrebuttal by
defendant on the insanity defense). '

P69 Counse] have wide latitude in closing argument.
See Dumaine, 162 Ariz. at 401, [**1200] (*88] 753
P.2d ar 1193. It is improper, however, for a prosecutor to
draw the jury's attention to the potential disposition if
defendant is found not guilty by reason of insanity. See
Cornell, 179 Ariz. ar 327, 878 P.2d at 1365 (A long line
of our cases has held that this type of statement is
improper."); State v. Purcell, 117 Ariz. 305, 308, 572
P.2dd 439, 442 (1977) ("We have held that it is error for a
[***48] prosecutor to initiate such an argument.").

‘P70 A prosecutor can certainly argue that Defendant
has the burden of proving insanity by clear and
convincing evidence, for that is the law. See A.R.S. § 13-
302 (1989). However, the comment about a future
"murder or something like that" is an improper appeal to
fear. In State v. Makal, 104 Ariz. 476, 478 455 P.2d 450,
452 (1969), the prosecutor ended his rebuttal by
imploring the jury, "Don't arrive at a verdict which will
give Mr. Makal the opportunity to kill again," meaning
that the jury should reject the insanity defense. In
reversing, we noted, "Every jurisdiction which has
passed upon a similar argument has held that it is
erroneous misconduct on the part of the prosecuting
attomney." id.

P71 The State asserts that the prosecutor was

- referring to future crimes in general, not to future crimes

by Defendant. We seriously doubt that this prosecutor
was trying to walk that line. He referred to the same
violent crimes that Defendant had committed, and he
associated those future crimes with the consequence of
finding Defendant not guilty by reason of insanity. The
improper inference is clear, in a trial and an argument as
|***49] permeated by prosecutorial misconduct as this
one.
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P72 The State argues that more direct commentary
about future crimes has been found to be non-reversible.
See State v. McLoughfin, 133 Ariz. 458, 462-63, 652
P.2d 531, 535-36 (1982); State v. Marvin, 124 Ariz. 555,
557, 606 P.2d 406, 408 (1980); State v. Garrison, 120
Ariz, 255, 257, 585 P.2d 563, 565 (1978). These cases
are distinguishable. McLoughlin granted a new trial on
other grounds and cautioned the prosecutor to “take care

to choose words that cannot be construed to refer to'

future conduct." /d at 463, 652 P.2d at 532. Neither
Marvin nor Garrison involved an argument suggesting
that defendant would be back on the street unless the jury
rejected the insanity defense,

P73 In Cornell where the prosecutor questioned an
expert witness about defendant's possible release if found
not guilty by reason of insanity, we concluded that the
questioning raised an issue that was both imrelevant and
prejudicial. 779 Ariz. at 327-28, 878 P.2d at 1365-66.
The error was harmless in Cornell because the evidence
of insanity was sparse, it was based on a new theory in
psychology, and the State's two experts |***50] testified
that Defendant was sane and was probably malingering.
Id ar 330, 878 P.2d at 1368. We cannot find harmless

error here, where the evidence of mental illness was
overwhelming, where the evidence of insanity was
substantial, and where the State called no mental health
expert.

P74 We hold that the cumulative effect of the
prosecutor's misconduct deprived Defendant of a fair
trial. We do not have to decide which of the prosecutor's
misconduct would have been reversible error without the
rest of the prosecutor's misconduct.

P75 Reversed and remanded for a new trial.
E. G.NOYES, Ir., Judge
CONCURRING:
THOMAS A. ZLAKET, Chief Justice
CHARLES E. JONES, Vice Chief Justice
STANLEY G. FELDMAN, Justice

FREDERICK J. MARTONE, Justice
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fcompalent and deferred o e i court on Tl deleomision. In sddion 10 the

foregoing testimony, w agre with B gl couet Bt Hart'y Wabimomy was cormpheiety

._ inlellgicte, and

thi towts fnding o "o doubt abowt [l
carmpeteoy "
Contrary to aopwilants askonons. the Tl cout 30 not imamsery avekeate the

s or " iy 3poly the g g for oo ¥. Noowit dirg
shak court’s prior dialogie with defenss counssd ie 1832 w3 vpotnetic reisTonos
Datween counsel snd chent it Ui Crminal contest '3 ¥ iR Jung 1584

orlbmyes e o Mparnad 13 (s s aslomay, Do e ap-mlng ReSalsasuan win
how IoNQ 2 NS taken Do ged G A, SDpeliang g not suogest wy aabbty or unwilkngness
I WOTR Wit COUASE. NOUWTG 1T DR reTars RS Tl 3L e Ine of g, appailants

with Sounsel was 10 bad &3 (o mandate

ip o abify 2 gfully

a finging of i Tnat 2pp nac a ang 4.t i n

hus etl-delenss theory does not mean he was incompeient o sang 1AM, Srilacy, ta:

appwlant's spparent mamey of The wictir's Swinging 3 Mool &t him vanied from e




Appmiant Cims. inior aa, thal the sl judos axiibited unacoepQbi bias by

SOMEtimas refusing to enawer defersa coumers question iodically tresting defe
T " ang intimd '_mmrand'm&g‘ilai\uuummﬂg
and axhidifing] 3 hostile o e counse” BNJAYING in wx parte

acivites; 2nd 3oing 3% 3n advocate tyang Ui Rule 11 procesdings. Noticeably absent
from Hart's akegat e ey incich of alipged bias or pwiudics durieg the st

L)
OF ity the jury's PITRENC. AS our SUEWERTN COUTT haet Stated, “TRIGMas mede o, fyice e
hearing nf the jures gean ¥ orepfics? 1o the sopefiost coof not kaen te iury fpny

ising BN inparka j o tha mants, and 56 A0 watTam 3 reversal = Biie. 17%

Ariz st B3 5,38, 858 P2d a1 1167 A.32, quoteg Suae v dRms. 113 Arg. 34, 15, 545
P.2¢ 930, 940 {1376]. '

In ian. "k o g by
aMnWaMMﬂeMMMMaMMMMMMQhﬂ
00N in his PITGREON I the sk~ St v. Greeewey, 170 Az 155, 182, 523 P.2d 22,
20 (1891}, uoting Smith v, Smin, 135 Arz 299. 303, 584 P.2¢ 1288, 1270 (g, 1977).

i that the bias smd MEUAICS necessary ta

S2e 2o State v. MR 174 Ariz. 313, M8 P20 1275, cart. chenied, 510 U5, 838 17952} (an
mmmmwm:m%mwlﬁpnq.m.;
fmﬂdwmmubhndndbmjmgo'mm:ﬂmhﬁ;m,
Juding hat fnding of
Bovon pocesding. Ve cannat sy B presiing judge amvd in detamining s apsetant
A il 1 prove the Tyiw of bk or e v R iy 3 Radom for carse.
Nor was 2ppwtart deried his Aght b #if hearirg before 148 resicling udge on fis

Y in Apri 19893 which thia court overtumed i 3 soeciai

Fuse iC.1 molioes. Hammmmwalmmludgeuaum;: in

ihoe procewdings. I $upport of his mot poetant fled i da with
mmu,udmmmmmhhﬁw We ot oniy
Wmmhmmmnphmmmmhhwmmdﬁmuwg

motior contam "werbiage hviich wers] bod i and unprotesional” and “are more
mdmewmdammmmmmm
nd of & professi y-" .

As for defense counsal's complaints about how Y tial pdge pariodicaly ypoke to

and reatad Mm, our up eout's

E Ll
Emmbﬁtwgudgemmnsmanmmmﬁmainhmaq
W0 wpecahion. Wit patience it a vime, I judges are human, and we

Stete v, M, 174 A 212 327 g4p P 2 1378, 1385 11293 The prasiding jLdge fotid

that the trial judge had 'wmmm.ﬂmmm palence and

TEnt” i tegling wih deietse H . SRS IT our feview of The
oo, we agres. Thire wis no erforin e Dresiding judge's ntual 10 remcyy th trial
e rom e caxe. )

5. Right o Presen Evidence and Amument

gmnwmmmmmmdmmwahwuﬁlw
mwmmmmmmm@mwimemur
3ppetant's testifying Rxperts rom bingang Ms DIaNN-MIpENg aquipment imo e coutroom
10 damonsiraie i 1 the jury, and p g Ty g by lant on his
insantly defenss, Ve disagres.

-0 -

The tial court has bemad discration bo kmit t number of sxpart witneswas,  Suete
v. Chaney, 41 &nz 295, 686 P 24 1255 (1984). The il cout dil not 3huse it discrwsion
i laAting mppeiiant 1o twd mental NESE pcoet, wihen the st salbed nome. Ner did the
3l court e in prahibeing appeltan from caling teo asomeys from tha Public Dedandar's
Ohu:ummﬁmmﬁqmmWym Sinte v, Scotr, 24
An. Apo. 203, 537 P29 40 (197%). Sirslacly, the irisd court did not atnge &y discrenon it
g the brann: NG X fram baing ,I“IINBN ‘whan one

[

of the o wrpars fully testfed about it uee and when documents preduced by the

nwmm:rmuim:ymy" wary 2 Finally. aop
was ron ly it e on his nganily defensa, and the st

couft did not &7 in preshcaies syt Siply v Zimmetran, 198 Adz 225 802 5 39 in2g
Aae 1990),
E Euidentiary Ryings

il . '!1. ining e 30 v o

The N3l court pas

EviJEnCe, 3nd wit wil QI dighurt it decison O A0 or sxckde svi BLENLan aouse
of thal disoretion. State v. Civer, 158 Asiz. 22. 750 P24 1077 {1588}, Tha bial cour did
had threatened the

M(lr{ll-'l‘lmgmf-m hat aop P
mUTEE neBM,  THe WO Drother was allowsd o testify Tt the vicBm anca had
marticned Mt Jepellant had thraatened b, Even # that bearsay stabement should na:
have birgn il under the resicual Y mtitet, RS admission was

bayong & masonable doubt in view of the ovarwheiming eveency that appellan was the
FQESIOn in Iuing with and shootisg the vicm. S Stade v. Wood!, 180 Arlz %3 531

-11-

P.2d 1158 (199<). cwrt. cerved, _ LS., 114 5. Ct 2584 {1508,

Appiiml‘smmnr:!s:ﬁeduu:l;pﬂmw&nvﬁn'gmlw‘indthai sne.
hiad nervec hear nopefant mrmaten by victim before. Lavier, e victim's sister was afiowed
it iy that Jppellant’s mother e nﬁmmwﬁimﬂmﬂ:mn
Victim.  That testimony was nol heacsey under Rule S01(IN1NAL Asz. R Evic, 178
AR.S, ang even if & wers inadmi I Y, I ARSI W BarTiess.

T ARegirct Prosscionts Msconduc:
Appeilant next alleges thet ot i bafora and during

e r's i mus; cail

trial derwived him of 2 far s, To wamant
NOETIon 1 & maker the juy o ot enbbed 1o cOnsoe. and it must have Infusncad o
irYSverdicl. Stats v Amwod. 171 Arz. S75, 671, 832 F 24 560, 826 (1992), cart. corvec.
0645, 1084 {(1953); State v, Hansan, 136 Arz, 291, 753 P 3g 951 {1988 The corduc
MMW“Mmummwdﬂsammhmmy
influsnced. Siste v. Gowen. 182 Axz. 260, 868 P24 835 [1995). Mosesvar, vwe 3o not
rACIgNizE the ‘sa-anfel iidenios emgs donsiet s B dleged prosecuia sl

miscoaducl  Siaie v, Cickens. 226 Anz Acv, Rep. &4, 5¢ (Qewgher 31 1396 Srata v,

Cuzan, iTE Az 483, BED ¥ ag 233 R TEEN. The prmesuio s aiegec aom of
misconduet did net deptive appetan of 3 fair i and, theretons. B3 ool wamant reversai

Sa# dinie, 175 Adz 2t SG1-02, 850 P 2d at 120295

Thal the prosedilor agues n Rue 11 p ings that was feigning

mental fness. without 2Ny EXPEN supROM for that ST, does Kot ANt 12 Misconduct

and had no affect or Te mal or vergict, The p once ref: -] W/a

12
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“mgan nmk” duning coening and sicii=d estEmay suggesiing thatt appetlant

wax violan! 2rd 2 bully. Agpefant's brother and sober wifed thal he became cbnoaious

whan he drank and tried & fake sdvansage of people. To the eoent the protacutoary

ar ing Py i bad chamscter evidencs 1t wait minmal 373
INConseGuURntial in the coryd of tha entiee trial. The al coun &d not abuse \ discreban
N dermAng aepelbst's moton for sl

Contrary ic e Iriai court's prier onder, the p once o 3pp s

. Sppelanl obpacies and the jufy was NETUCES 10 Ciscsgard

svzhuzton gt e Coun
the rafarence. Later, !he prosecutar ukeﬂ‘Dt. Potts if he knew e court had found
apasian i be competeni, #nd e sl courl s Spania insinucted na proecuton 0 move
T differet togic, netiyy that Anpelant's COMPEANCY wid o oager 3t gua. Adthough
mt'mmrslqmng n these khte was MOmper, e Tl coul promptly

d and d MM Fmpropristy and did e abyss i gdiscrebion in denying

appsiant's metion for muxtial on that basis. G Slate v. Smith, 182 Anz. 112 118, 853

P26 764, 767 (App. 1995} (athaugh ‘s ware “unprolessianal.” trial

Lourt's prompt ink . hized any preyaicial effects).
A nest the p tor insinusted during trial and anguss 1o the jury
.mahimuity‘ h wat fabn by ape his counsel, and hin ‘witnesses. For
the p 0 d that playad & 7ok in hiviemg e siter chanme

her bestimony. and impled et wposllant, his counsel and doctors had coluaively Greated
a gyndrome to justfy hiy posoms. Whis coma of the premesurar's mmacks wds
questionabie. see Siafe v. Comad, 178 Ariz. 314, 875 P.2d 1352 {1934), wa cannct say

-13.

Wy Werk 10 [a7 ovar the ine a5 o mandaie 2 Ml Wecn the bisl count semed. nor
Sxcowcied tha “wide lattude aiforded both paries in cosing MQUTENL” Stade v, W, 1?.';
Ariz 437, 448, 862 P 2d 192, 156 (1063), cert denied, _ U8’ 1143 Gt 1835
(199d). Sww 250 Sible, 175 Al 27 602, 858 P 3¢ 2t 1203. H\bmmmmdm
AT 10r'S EATVTINNES arguably wanl rwitd by dekring SOUCRTs Ckating argument and
thal bate, a5 i Camed, appeliand “iaded o cbiect n 2 proper and Gmely manne” 1o o
of the Sigument iee now Craienges, and Thiad he done 50, The o ol hive sestained
meﬁeﬁuwwhpmmwmmmmmumtmm:
nfarence . . had na fschal hasis.” Coméd. 173 Ame, ot 331-12, 478 P.2d a1 1389-70,
During ciaung rgument. T prosecusor said.
Sawhen you are pstng peopke, maybe you by io find whe o £ that's geing
K ba more recEpdv 10 My Stony? And thet M of 3 Suckhen you kind of ke —
and # you 3 npt m.;-'e-:.-:uu Ay story, then wh Aopgens i3 !
YOU in Ty ik 5aonal system. Oh wedl, Dr. Flyrm, { incorporated
P in my dehsional SyEhem. i indorporaisd . Byn In the doiusicnsl

Tysiem. What Bd Or Fiyne puad gat dona spying Sbeat hin? Hw o goung 1a
e you, If you are receptus. N wall conline NG 10 you.

clty impliad thal hé had caked anly ore

4 ing 1 app that ag

AYCITS] A5 2 wilndEs Decause nmmmbuvmtnnﬁmuwm

hem 10 say. We agree with He m.m,m-nna_llrmmuevimofms

AT % that sonaltant wiat only willing 4 il 10 peophe who were racantve to his Pory.

Ar any rae, the angument is ool & buxiy for reversal.

Appeitant alsa now Caims i was fundameal sor for the prossautor in closing
13" an agp s fadure 1o igatity, ay Follows:

At yonr Kraw bt ek, You Kndrw '3 9o & ot B ving. That's what you
have saen hete, ladies and penligman  You've Seen the deferciaat

T

testifying, axcept 4 was in the o of 3 doctor, als..muanmanum

2 tie £h¥T $pt poe 202 e, goed
Bmmmnmmmm mmwm‘? Hema
thoiece fof the def
Althaugh & 3 Sor My Tl 60 i @ delendands fakure 1o egtily, 12 08
imATmEsCie. Y o S oyt b CAICLKENEE 10 Siract the jurors” atenticn
13 the dei s anarcse of bis Gih d vimge." Siale v, McCuter 159

Anz 44, 45, 764 P2 1103, 1104 (1538} Viewed in the condt of tha prosecutec’s

g e L d o was nal 3 on 3P 3

failure to tastify, bl rather & cTTEnT that the RXpert's opinoons of insaniy were Based

an 3 S g of mantal o and, ors, wers U

LY is rred o on the 2+ v basis of & defendants theary of

ceferae, 10 kong 33 e pIosecuior Soss ot comument on the dalandanl's siercs. Stale
ax rel ACOvugad v. Covcoran, 153 Az 157, 735 P2d TS7 (1987). Although the

2 s Farthar g that “an man doesat funy. din peocent man doesnt

hizaf. ajr iNocem | man doaEn’| run a4 hide fom tha coboe, from the courts, from vau®
arguably was smproper as Lending 1o coeTen on Agpeliant's el to testify, B could be

characenzed raere 33 Commant an Fnseligars #ah from he cime goena 302w

Gcamnet sy it wis 3 blaland o egreg hapt it dupri L ‘o{:fmrlﬁil Bitg,
Sizde v Woody, 1T Ariz. 557, 3RF P20 48T vAep. 13521

Appelacd nex agues e p WrErOpeTty o p afr ying
dostors’ eors ax in casng an) i nat oopets on

it Darsis a2 triml. but rather only unged hat be shouks be aliowed 1o cali T other sxperts

b tesiify, an srpument we sikeady have reecied. o any avent. these aapects of the
«15-

- Aor's Cloming Ay WETY DEither ¥TRURE Nar 11 viotwiion of sty court order.

In crossenamining Or. Pas, e p pad refurred ¥ 50 the nontestipeg
doctons’ feports which hac bean fumishe! to O, Fosts, Thery was no reversitia eiror in
wmm:wmumrﬁmwhmwwaw&;enrﬁuw
opinion and appelant's insanity defere. .

In ka3 Snl clozing argument 0 the jury. e P i, cver ]
cbfestan:

Wa taiked abous the Rosentus: viudy. Ve talked ahout e Leven and
Hand stdies and thi oiher rhudies aound hans, 30008 how ey i? i to fool
psychiatrists, You know, ciaar 3t chnvinging svidence. The Judos will trll
¥ou witkl thal 35, E7C | Nave 10 24X you, B5ws ang SENTEMEN, & 1is pownt,
that, you know. the rext fime you sne out on 2 Rice, PrEtty. TUNTY Stemoas,
perhap with your family, and you A diving along e roads or maybe you
ATk 3T 3 picie, your radic i an and you: hear aboud 3 Mesder oo something
hka that. of 3n aggrivaled aagauk, you think back 10 this case. You wre
mumnumnmmmwmummw

Eany, Bemmywknon mgumnmﬂyutdmrlwm
¥OU M sifting there anet you can't magma hat day. lches and gectemen,
when you haar this or the report an0 you Gt 53y, et | was cleary
Sanvinerd, o ko ot e defandast cpted e tenlad Lades and
gentemen, with 3 the power anc reacuntes of the Pubkis Oefanger s Office
to hire thass gxpens, bring pecpie In. wstidy, if y0U €IN5 83y i, he besnt
-almmt:umeﬂofplw mywrmw FOM) KON, SV YOUS MWy
dEnT brng paycio 55 & here, WiETE Y Do Genas

Whare's ks rcommates? mnmwmnh.wm°

Aomlng o appeliant, thal arg IOy A0 o the arors’ fpar by warning
them that & they LT and he ittee 3NCRher Murser, They would have

13 liva with the of fhe derch Trep s MonF . PO rhicl

nol ife=ally rataos ke app g @ fulure criene i He wete scquitins!, bul rache:

WRE MO canerl ard wpad the lury 1o bty id g e NS povRn

=T ] =T
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his inmanity by Hasr and cofvincing avidencs, llhhﬂmﬂmqh“nm .

it w2k $imdar 0 the “anty day in

aspelant's molion for ial, the p 5
£3UN" type of argument fraquently used by defenae Jomays. We i 00 emoy. O State
v. Garmison, 120 Asz. 255, 555 P.2d 563 (1978]. .

of : i #h pp ‘3 firgt Eiat way

Appadant's fnal

nor faded @ comtrol 3 wilners, bl cxther becacas te

ied not b Y
: F irnory of a prioe bid act. Tha Fiel cout specificaily found

that the swagaautar had aot *in gry way inlerticnsfly soused™ e =it

4 Ay nwnuctions
cegung uath tus spE-datens and ndany

AP lan chzienges oo jury i

He ot not ifcally SR [ thak NIOUCtions on the LASES he now wges,

N, hia(8E0h, w3 (e criy for fundameial emor. Siate v. Gendon, 168 Anz 153, 012
F.2¢ 628 (1991); Siafe v. Wiwte, 160 Anz. 24, 770 P26 326 (1989} Aniz, R. Com, P,

21,34} )

The 48 court insirucied B jury that T you Snd that e defandant hag presemed
endence swificent Lo raise tw issoe of justificabion, the State must then Drove beyong a
reasonable doubt that Te defersdant did net act in self defense. Tyou Ao — f you oecate
it the defendant’s conduct was jrstifled, you mut find e defendant ne? guilty.™ The use

of the word i in the fra? part of that & ring to imoraparty shilted
the Hurden of proof i frim_ since this trial cout ineady had decited thare was sutfoent
wvidence of std- dalente by giving the instruction. We dixagres. The prosecutor mever
S that sppaiiat bore e burden of proving any axpect af his seff-deferna claim, and

=17

the weag ool confuding of & Sex Slabe v. Duarte, 185 Arz 230, 798
P2d 388 (1990); Stafe v Cnug, 220 Arz. Adv. Rep, 32 {CL App. Dot 25, 1955);
R Astpona Jury | fon (RAJI 4.13.

. Appeliant aito conands the Irial courl mpropery instrucied the jury on his manity
mwmm‘mwﬁnwwmmmmugemmm

wagk wrang ting o g v Moral stndardy of te XMWty and nol D
deh e own indlyidual Moral dards.” A % that i
forediosed hiz insanity b he d tha i dard for qan-

cefense b, becusa of his mental Svens. Mistakany beleved he was 3cung n confarmity
with i Appedant choms the cppsceraivenesy of h POTRPERNY sTakd baus hgan

m c by a i s i .nata person dard. When
VRYSS 23 @ whal, D RSANRY INSIUCHON WS PROpET. See ARLS. § 13:302. RAJI 5.2
and eanply explaned, correctly in our view. Shal whether 3 partcukar act is “wrang' is
<8780 0y COMMURity RINGIGE ralher than an individual's persanal meral code,

8. Sulficiency of ihve Evidence

thera was ingyffic WORNL Y 1D Sudpor iticn on thies

ol e sgcrivaied asseuit charges, Two of those charges amse fem s shaoting
& & van on Interstaie 10 as he fied irom pursuing pokce, The drivar of the van heard a
SNOt and bedl an expingion jus! bafooe I re dvers Skde windaw wak thatesed. The
dWthumammh&wmmummmemmaﬂcm
his bwanng. The ehot frazed the 3caip of ancther paxtengerin e vas.

Although there waa ra dinect evicenca that Sw driver ar Gack saa? passeiger was

.18

inured ar rexsonably heraive of i physicd iqury. AR5, § 131263(2), thers
veas suffisient ¢ il puid=ncs 1 that element. State v. Wead, 180 Ariz

53. 56, 387 P.2d 1158, 1171 (1954} quoing Slate v. Vaioez, 150 Anz 9. 11, TTO P2d
312 315 (1909 (TEMNer cect o CROUTSLNDG! EVCARSE MAY YOV W viem
apprehenton. There i no mguineren; that he victon tesisy o ackual gt J; State v,

Spencer, 109 Adz. $00, 513 P.2d 140 (316T31

W will nol reverse uriess “Ner ¥ 3 cammiere e of ok focts to supoort
3 comiction.” Siale v Mathers, 165 Az ¢ 55 P9E P 3c 855 BGA {19901, AT evidence
A wriwrences thareiiom yee smamd - the e e fxioeznie 2 DRI tha vendics

Simts v. ATwaiands. 155 Arg, 314, 236, TeE B 20 684 £86 [1387]. Conaidering the facts

= imein gy, hare why aulie b ate YRR L LD SIEPONT I8 agpravated
ALY COMCHOTS CUCITING TE Vi S&Suna T

Wkt ERTN 3 CRISMIE, SonCubais eb 15 1w ey 00 BUUGDIRG n the chase
folowmng Soreus?’s shooling  in G 13a6 Soase 2w BpoElI~ £iRd s vahisle. he
SIOPDRC. Iy WD the gexAy 80T e fra 1507 wRIEh D5TNANgad Intp tha
ground a5 he brougal f i The geaet, B2l fWeE 172 T AL MR did not lee
thematenand thix 2ppclant wars gorg 16 2700 == "Muu Twre wat nsclitien: svidence
10 SUDRON 3 COOVICEon on Count 13

10 by Selection gsues

ADpohant broady chafetyad © [y YEREBON PROCETS N Pima County, alleging a
of ST 200 poSskt i viollen of T tedaral and

Suse congtitons. The thal coun rvecied Nat shalleng s s denwd apoaliam'y raquast

+19.

for 3 hearing. We find no ermor.

ANy st Be elacied from g lar CIO5E-easthOr of e oy, LS. (.‘.onst‘

Arared W, Arz. Corat s i, § 24, Taplorv. Loviziara, 410 0.5, 522 95 5. CL 582, 42
S €2 X2 630 (1375 To essapisn 3 vioiabon of e fai coss-aecion requitement,
appeiiant had 10 show
{7} m_mmmuwumahrﬁmmhm
SIrmTRnity rzlmmmnwhmhmimkumuhim
Juties. nmwmnsmwwmqmmmnmu
u&-mhwwmmmmmmmm:umﬁmisdn
o WMnmdmmiﬁmMpm,
OQuren v. Afssoun, 439 U.S. AB7, 354,99 5 CL 665, 688 53 L Ea. 24 579, 597 11§78).
See aito Abenod. 174 Aviz. 91 521-22. 832 .29 ol §35-10." While appetant may have

fuified the frat two prongs of the Duren test, his profl dence dict aot s that

any Sroup TR xy Rachuoed ffom Pima Counly's jury salction
Proc=ss. In aaihlion, ou? JUTETE coud has upneid the uze of maIor veticle dirsion and
Yater reqisiraion {3 10 randemiv select fary POGIS uhder A RS § 21301, See Stae v
Sempl 137 Ariz 421, 67 P 20 395 11941 Ses aicn Lo Sipber o Specy 357 5 R
480 43in Cir. 1953); Simte v, Dogan, 150 Arz. 595 T24 P 24 1284 (App. 1986).

A far momailoos ggual prsiecion halengs. e laded I3 CemoAStE hat the
dlleged exciusion of any dittnctive greus fom Pime County's ury seiection Srocess was
PO o MCOVELEG Sy vl CONSMMUALGAS. CaLihucd v, Faniva, 430 US. 482 57

5. €1 1272, 51 L Ed. 24 498 1977). The tial court die NGt BT in refecting, withoot a

———

‘wmmwum':mumuhsmMumnm
Hw-&‘e—ems«:v;—..‘:ﬂc;‘::::-‘:m-. WS ke Sethivt |2 3
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