FILED
Jut. 0 1 2004

AR

SUPREME COURT CF ARITZCNA
En Bang

In thae Matter of Ariszona Bupreme (Jourt
Mo, SB-02-0103-D
THOMALZ J. ZAKADA,
Attorney No. 5815 Digciplinary Commisagion
No, P8-244805

Bespondent,

F e . N R

OPFPINIOCN

DISCIPHINARY ACTION
Regpondant Suspendad

State Rar of Arizona Phoenix
By Joho A, Furlong, Staff Bar Counsel

Thomaz J. Zawada, Heapondsant Tuacson
In Froprla Persona

Jg O N B &8, Chief Justice

11 We granted sua sponte review of this digciplinary
Mat ter in  order to  determine whether  the Discipliinary
Commigsion’s recommendsd sanctilong of prosecufing attorney Thomas
o0, dawada were adeguate In Light of the objectives of  lawyer
Glacipline, We hold they weoe not.

1. Facta and Procedural History

€2 At all times relevani, Zawada was a3 progsoutor in the
Fima County Attorney’s Qffice. He prosecuted Alex Hughes in 19294

for wvarious wviglent crimes, including first degree nmurder, all



sremming trom a shooting incident that resulted in the death of
ofig persen, Hughes® defensea congisted solely of inganity and
galf-defense. Throusghout Hughes’ trial, Zawada was fually aware
rhat each of the saix mental health experts who examined Bughes in
relation to the orimes in guestion, including those retalined by
rhe state, found him te be mentally 1ii.

43 Notwithatanding the insanity plea, a jury found him
guilty of first degrees murder, attenpried second degree murder,
aggravated assauli, disorderly conduct, ant felony Lilght. (]
appeal, this court reversed Hughes' convievions, finding thar
“the cumalative effect of {Zawada’'s] misconduct deprived [Hughes)
af a failr prial.” State v. Hughes, 1%2 BAriz. 72, 74, 1 1. 983
P.23 1184, 33186 {1238). On remand, the trial court dismissed all
charges, holding that Articie 2, Section 10, of the Arizona
Constitution, the double jeopardy olause, forbade retrial, This
court affirmed that holding after observing that double ieopardy
bhars revrial when thers is “intentional prosecutorisal misconduaot
aimed at preventing an acguittal.” State v. Jorgenson, 198 Aviz.
390, 3%:i, %% 3.4, 10 PF.3d4 1177, 1178 {2000) lciting Pool wv.
Superior Court, 139 Ariz. 98, 10%, 677 P.2d 2631, 272 (1984)).

€4 Subsequent Lo this gourt's wuling in Hugheg, a Bar
complaint wasg filed against Zawada  alleging  progecutorial
misconduc: i the handling of the case. The matter weni o

hearing, following which the hearing officer determined Zawada's



acts cf progecutorial misgconduct included {&) appeals to fear by
the Zury if Hughes was not convigted, (b)) disrespect for and
prejudice against mental health experts that led to harassment
and insults during crosg-examination, and {¢) improper argument
to the Iury.

1 for example, during cross-examination of one of Hughes'
mental health experts, Pawada implied that the expert fabricated
hig diagnosis to coincide with the defendant's thecry of the
case:

o

I mean, you plick up My, Hughes as a ., . . ciient for
che gourt, initially, and wou ars noeh akle o make any
decision, and then what happens iz after you are hired
oy the defensze, you are able to come Lo a conclusion?

More improperly, in  rebuttal argument, Zawada asserted that

defense counsel paid his expert oo fabricate a diagnosis:

Bo knowg the result he ig locking for. Subjest cotaes
in with gchisophrenic-potential sohlzophrenic
diagnosis. He Rknows right there what he is locoking

for, and %50 later, ves, that’'s whaf he's goft . . . .
Aigo in rebuttal, Zawads improperiy argued that mental health
SsXperts in general oreabe excuses foy criminals:

How about the Judge hack there in New York, was it
that was infatuated with the secretary or somebody else
and he followsed hey around and gent hery notes and sent
her letvters and all kinda of things and wouldn't leave
heyr alone. I don't know if he stalked her or not, and
ultimateiy they locked into the case a liztle hit., You
krnow what they did, they created a syndrome Ffor him to
fry tg justify his acfion.

(Bmphasis added,!}



ts he hearing officer concluded that Zawada's  conduct,
wholly unsupported by evidence of any kind, violated Ethical Rule
f"ER"; 1.1 tcmmpetence},i B 1.t {assertrions made without oood
faith bazis in law or facy), ER 3.4f{e) {trial tactice unsupported
by admisgible evidence), and ER 8.4 (d) (conduct prejudicial to
rhe administration of Hdustice),. As a resulr, the hearing officer
recommended {a) that Zawada bhe Censured and placed on probabtion
for siz wmonths, (b)) that he be reguired to attend fifteen hours

of

continuing edugation that addresses the effective uge of and
responge o pavehiatric and pesychological testimony, (¢} that he
pe prohibited from handling any case involving a significant
mental  health component until he completes  the continuing
aducaticn reguirement, and {d) that he be assessed the costs amd
expenses of the discipiinary procesedings.

Vi The Discipilinary Comsission modified the hearing
offiger’'s recommended sanovion by removing the probation  and
continuing education regquirement and adding as a reguirement a
Maember Assistance Program {“MAPTY) referral. Zawads gought review
of the Commission’'s decigion and this oourt denied his peblvion.
Heverthelesy, the court, upnder  Suprems Court Bules 5901,

derermined, sua aponte, to review the proposed discipiine and, in

The Diaciplinary Commisaion Gid not agree thay Zawada's
conduct  evidenced inconmpetence aned therefore found ne ER O OILZ
viglaticn,



light of the record, to dscide whether the sanction should
include a pericd of suspension.

TI. Discussion

Bov tThe Court Has Authority, Sua Sponte, L0 Review Zawada's
Actions.
18 Zawada challenges thig court’s legal authorivy to take

sua  sponte review of the appropriate sanction in thia case,
arguing thar Supreme Court Rule 53 (e} (7} {subsegquently renumbared
Fule 59{i:} permits review only if the (ommission has recommended
sugpension or disbarment, and whers no timely petition for review
i filed. He argues that bpecause neither of these regquirements
haa been wmet, the Supreme Court cannot review ithis action.
Zawada misreads thisg court’s authority Lo review disciplinary
matters.

13 “Irine Supreme Court of Arizona has the excluasive
jurisdiction to regulate the admission to the pracrice of law and
Ehe digelipline of thoge admitted.” In re Riley, 143 Ariz., o04,
607, g8]l P.24G  £8%, ewi (3984) . As  a  rTesuit, "rhe RBar
Diseiplinary Board and ite compittess are mere arms of this court
and can have no greater Jjurisdiction o©or authoeriiy than this
coure . rd. ar  &08, €31 P.2d at  £99. Under Zawada's
interpretation of the rule, the <ourt would be bound by the
Commissicon’s disciplinary decision, even though the Commission
derives itdg authority and jurisdiction from the court. Zawada

contends rhat when the Commission recommends a sanpobion less tDhan



suspengion, the court has ne  durisdictien  to  review Chat

particular sanction. The result is iilogicai and inconsiatent
with case law as well as the Supreme Court Rules. See id.: gee
alse Ariz. R. Sup. Cb. 3F2iad(2y {This court may “digcipline a

member when it 18 satisfied that guch mewber iz nobt mentaily or
morally gqualified to practice law even though none of the
specific grounds for discipline set forth in these rules exist.”)
{emphasis added) {formerly Rule 31(a}(2));: Ariz. K. BSup. JIt.
33(k}  {svaring that the suprems court has power Lo 1mpose,
without limitarion apnd on its own mobion, the suspension of an
attorney! .
10 Rule 5% does not place bthe limiftation on the court that
Zawada urges. The Rule provides:
1f no timely petition for review o0f a commisgion
recommendation of suspension or digbarment ia filed,
the disciplinary clerk shall prepare and file a
certificare abbtesting to tChose facts, and transmit o

the court copies of the commission report and related
mydey, The gcertificate, and a form of juodgnent for

signature and sntry by the clerk of the court. Within
wixky (80) davs, the court, iz its disceretion, wmay
deoline review, or it may grant review sua sponre, If

the oourt  grants  review, the record shaiil  be
transmitted to the oclerk.

Ariz. R. Sup. Ot. £%(1}. The rule is clear. The lanouage merely
addresses the procedures to be followed when no petition for
review is fFiled. There iz no sugaestion that when a petition has
hean filed, the court is stripped of aurhorizy bto review the cage

sua sponte on other isauea. Were that the case, an attorney



subject to diseipline gould necessarily avold review of certain
igeues raised in a digciplinary proceeding by filing a petition
addressing other matters. The intent o<f the rule dees not
contemplate that resuli.
B. Standard of Review.

f11 “In  diagciplinary procesdings, rhis court is  the
ultimate trier of fact and law, requiring clear and convinoing
evidence of all facts.” rn re Brady, L1BE Ariw., 370, 373, 823
PG 836, 83% (19%6). Although the hearing officer’s factual
findings and the Commisgicon’s ryecommendations are not ultimately

determinative, they deserve great weight. Id.

o, The Sanctions Imposied In Light «f the Puarposes of
Lawyetr Discipline.

112 Lawyayr discipline serves btwo main purposes: (1l to
protecs bthe publiic and the courss and {27 to deter the attorney
and ovthers from engaging in bthe same or gimilar miscondust. It
e Hiledlndienst, 132 Arie. S5, 10Z, &44 P, 2 249, 2Rg (19872
{eiting In re Stous, 122 Arig. 503, 58& P.2d B2 1357411,
Accompliishing these objsectives prowobes and maintaing confidence
i the bar's integrity. In re Horwitz, 180 Arxiw. 20, 29, aal
Bo2d 382, 362 (1%%24). To thisg end, Arizona generally follows the
American Bar Association's  Standards for Imposing  Lawyer
Sanctions (19%3) (“ABA Srandards”! to help determine appropriate
discinline. I'm re Wolfram, 174 Ariz. 49, 57, B47 P.2¢ 94, 152

f1oua) . ABRR Standard 3.0 states that the court should consider



four factors: {3} the duty wviolared, (2} the Iawyer's mental
state, {3) the potentiazl for actual indury or actual Injury
cauged by the lawyer’s miaconduct, and (4} the eXistenoe oOf
aggravating and mitigating fastors, We alsc oversees the
proportionality of discipiine imposed in analogous cases. In re
Howern, 198 hArds. 283, 286, B72 .24 1235, 1238 {19%4) . Viewed in
ivg entirety, ifhe record in this disciplizary matter coiearly
eatablighes that Zawada indeed engaged in intentiopnal and
egraglous progeoutorial miscondact, and Chat SeYILOUR
congideration by thisg court of the appropriate sanctilon is fully
warranted.
{i1) The Duty Viciated

13 The hearing cofficer and the Commisgion found that clearx
and convineing evidence established Zawada's wiclations of ER 3.1
sggertions made without good faith basis in law or fact),

ERE I.&ia) {Lrial tactics unsupperted Dy admissible svidencel, and

ER &, 4 {d} {imisconduct prejudicial to  the adminiatragion of
justice) .’ We agree. Aalthough the State Bar also alleged thatb
‘ In additien to Zawada's impropsr oross-examination  and

argument regarding Hughes' wmental health, the hearing officer ang
Tommission found that Zawads alao viclared these three BERs when,
in ¢leging argument, he improperly invoked personal fear in the
jury to oreate unfair prejudice, Zawada warned the dury of
possikle future Consequences of ivs decision:

Yo know, the next time you are oubt on a nice, pretty,
sunny afterncon, perhaps with your family, angd you are
driving aiong the roads or mavbe vou are at a picnic,
your radice is on and you hear about a murder or



Tawada wviolated ER 2.4{c¢) (knowing disobedience of an obliigation
under the rules), inssplicably the hearing officer did neot find
cimary and convineing evidence that Zawada wvieclated that rule.
The hearing officer stated only that "“itlhe ‘knowing® component
of 3.4lc) wag not proven.? We believe the hearing officer erred.

114 Erhical Rule 3.4(w) states: “in lawyer sghall not]
knowingly disobey an cbiigation under the rules of a tribumal
except for an open refusal based on an agsertion that ne wvalid
obligation exigtal.}” One such obligetion ls that a progsecutor
cannet “imply unethical conduct on the part of an expert witneass
without having evidence to support the acousaticon.”  Hughes, 153
Ariz. at BE, € 5o, 96% P.2d at 119%8 {citing State v. Hailey, 132
Ayiz. 472, 47%, 847 B.2d 170, LT {Lns82)). The record
demonatrates with utmost clarity that Zawada knowingly disobeyed
thiz obligaticonr under the rule, placing him in direcr wviolation
of ER 3.4{c). The Arigzona Hules of Crimipal Procedure permitted

the defendant, Hughes, Lo  present  expert  psychiatric and

something iike that, or an aggravated asgault, you
think bpack teo thig ¢ase you are geing to have to be
able to =ay rwight then and there that wou  wers
convineed that the evidencs was olear and convineing

that this man was ingsane. Mot Just paranoid
sohizophrenic, not mentalliy 111, not possibly mentaliy
1ii., but ingane., Becauge you know, you 9o hack thers

in yvour deliberarion now and vou're sitting there and
yvou can’t imagine that day, ladies and gentlemen, when
vou hear this on the report and you can’t aay, yea, I
was  Clearly oconvinced, vyou know, that the defendant
garried his burden.



psychological testimony 0 support the defense of insanity. In
fact, the rulesa prescribe a detailed and specific role for mental
nealth professionals tc assess a oriminal defendant's mental
state. See Ariz. B, Crim. P. 11, Saced with suebh sxpert
testimony for the defendant, a prosecubor has several optiong:
he can rebut the restimony with controverting evidence; he 2an
atipulats to the accuracy of the tfestimony; he o¢an attack the
defense expert through legitimate coress-examination; or he can
ignors the testimony altogether. HBut a progeculor cannot atback
the expert with non-svidenge, using irrelevant, insulting cross-
sxamination and baseless argument designed o mialead the jury
and undermine the wvery purpese of the rule, & prosscutor isg
surely entitled $o an opinion as to the persuasivensss ox
validivy  of mental nealvi avidence pregented but st
nevertheless adhere 1o esztablished rules and gtandards in the
presentation of evidence and argument in the courtroon.

15 Knowing behavicr la established by invoking, among
other things, objective factors that inciude "the situation in
wihhoh  the prosgecutor found himeself, the evidence of actual
knowiedoge and intent and any other factors which may give rise Lo
an appropriate inference or gonclugion.” Pocl, 13% Arviz. at 108
n.h, &8 PLid oart 271 0. 9. Appliving this standayd, thers can be
ne doubt that Zawada, an experienced prosecutory, wag awars of hig

dirvect disobedisnge of 2 court rule,



118 sawada's milsconduct occurred in part during cross-
examinaticn when he accused the psychiatriar of indecisicn and of

reaching a conclugion of insanity only after he was hired by the

defense and paid for his services. Zawada Kknew Lhere was no
evidentiary basis for the accusation, nor did he offer one. He
concinued the atrack in olosging argument, suggesting, sbill

without evidence, that defense counsel pald woney to the mental
health expert to fabricare a diagnosis of insanity £for the
defendant. This was not a case of negligence; rather, it wag an
intentional, knowing attack by Zawada on defenge counsel, on bhe
grperts, asnd on the mental health profession. Zawada's actions
unguestionably indicate he knew bhis conduct constitured outrighit
disgobedisnve in violation of ER 3.4{¢).
{2} 2Zawada’sa Mental State

117 The  hearing officer's conclusion with regard to
Zawada’'s menital state 1in violating the rulezs ia egually olear:
“iHe}l wviolated the duties to his client and to the lecgal ayatem.
The conduct wag intentional, although [he! believed that his
actiong were welil-founded and asppropriate.’ Based on the completsa
record, the court goncludes that Zawada‘s rebuttal arguments and
crosg-examination of the experts were grosasly improper and
deliberate and thes in violation of the ruls that protects the

defendant’s right to present the defense of insanity. Wigh

Sl
foad



specific reference to our decision in Hughes, we declared in
Jorgensen:

iZawada’' s methoed of prosecutioni wasa “a dishonest way
Lo represent the State . . ., and 1t was especially
dishonest . . . where the evidence of insanity was
subatantial, and where the [a]tate had no evidence thar
[(Defendant] had fabricated an insanity defense.” We
unanimously conciuded that the Tevidence of mengal
illnesa was overwhelming” and Defendant’s case for
acguittal on grounds of insanity was “substantial.”
The state overwhelmed Defendant’s insanity defense,
“hut it did net do so with evidence; 1t did so with
prosecubtorial migconduot.” We condsmned this win-by-
any-meang shrategy, agreeing with Defendant’s argument

that it “was a direct attempt to . . . prajudice the
dury® and to pur the fear of acguittal in the Jjurcors’
minds

198 Ariz, avr 3I50-931, % 2, 10 P.34 at 1177-78 (gecond alteration
in eriginall (internal citations omibted).
Y18 ITn hig attempt o discoredif, Pawada attacked the
experts, their profession and credibility through disingenuous,
baseiess argumsnt and croas-sxamnination. Thig was highly
Lmproney and provides ample svidence thab Zawada's actions were
intentional and Xnowing, almed at thwartCing Hughes' inganity
defense and gaining a conviction at any cost.

{3} Potential or Actuail Injuxy
£19 The more aerious the injury, the more gevere should be
the zaanaotion. Hee, .., In re Cardenas, 164 hriz. 145, 182, 731
P.ad 31032, 103% (:1%%0) (noting that the difference Detween ABA
Standards 4.41(b} {(caliing for dishbarment! and 4.42(a} (valling

tor suspension) is the asericusness of the injuryl. Serious



injury was caused by Zawada's misconduot, The criminal jusrcice
sysren suffered, as did socisty as a whole., When serious owime
goes unpunished everyone suffers, not because the suspecl was
snidentifiable, but  becauze a prosecutor’s misconduct Dbarg
rerrial as a matter of doubkle Jeopardy. Digcipiinary
Commissioner $ahill apoke accurately in his disgent from the
Commizsalion’s recommendation: *Simply puib, [Zawada’s? knowing,
deliberate and intentional misconduct either caused a murderer to
walk free, ov it helped convictr an innocent man of [irst-degree
rmurder. Bither way, no harm could be more seriocus.”
{4) Aggravating vs. Mitigating Factors

20 The hearing officer considered both aggravating and
mitigating factora in determining the proper sanction to be
recomnmendsd. Pursuant to ABA Standard 9.2210¢), the officer found
rhat Zawada engaged in a pattern of misconduc: consisting of
sericus viclations that occurred during both the Hughes btrial and
the Pool trial.? Together, Lhese casges demenstrated repeated
instances of misconducs in  cases that invelved perious
ST eI Ienoes ., We agres with that finding. In addition, we

agrae, pursuant o ABA Seandard B.22(1), ehat Yawada' s

* sawada was Lhe prosecutor in Pool, and there, ag in Hughes,

double jeopardy attachsd because Zawads “intentionally engsged in
improper conduct for the purpese of forcing defendant o seek a
miatrial so that the progecution could procure a new lndictment

with coryect charges.” Pocl wv. Supericr Court, 139 Ariz. 98,
07, 7Y B.A4 Zel, 270 {1984, The court found hia copdoct to be
‘egragiousiy incorrect.? Id.

13



substrantial experience in the practice of law should be treated
as an aggravating facrter. The finding of substantial experience
is jusrified by the fact Zawada has practiced law in Arizona
gince 1879,

21 Noe less important is that much of his experience ag an
attornay has come through many years working ag & prosecutor,
Hecaude rosecutors’  ethicail duties exceed those of  lawyers
generally, substantial experience ag a2 prosecubtor may become a
further aggravating circumstance, particularly in cazes, as here,
whare rthe prosecutor ghould have ilesarned much earlier o conform
his conduct te the rules, but has not done so.?

422 We addregsed this lgsue sguarely in our wvery recent

decision, In re Peasliey, _  Ariz. , %40, B0 B3 784, 174

(2004), finding that “when a lawyer’s substantial experience
piaces thad lawyer Iin a position that would ke unavaiiable bto a
legs  experienced lawyey, and that lawyer's sxperience  also
affords, or shoewld afford, a greater appreciation of the
advantages of eliciting false testimony, subztantial experience

may he considered a ryelevant aguravating factor.” Az a seasoned

prosecutor in the Pima County Attorney’s Office, Peasley, iike

%

Wee do agree, in mitigation, that Zawada does not have &
pricr discipiinary record with the Bar. ABA  Standard 9.32(a).
However, we accord Jlittle or noe conmideryation to the absence of a
disciplinary record when there ia evidence of prier, known
wisconduct. See In re Peasley,  Ayiz., _, - %% ©i.82, 99
B.3d 764, TTE-T6& {2004}, guch is the case here. See Pool, 139
Ariaw., ar 98, 477 PLId at 2431,

14



Zzawada, was given the responsibility of prosecuting capital
cages. Tef. Aan inexperienced actorney would not be glven such
regpongikility. Further, Peagley’'s extansive experience ag a
orogecutor  helped him understand how a jury would react o
unfavoranie evidence. Aaccordingly, ne suborned perjured
restimony to  destroy the negative inference the jury would
otherwisge have drawn, Id.

123 Similarly, Zawada’s substantial experlence informed him
hew the jury would react if he did not impeacn the defendant's
axperts. His asubstantial experience alsc informed him that an
inproper orosg-examination such as the one he engaged in would
affect the defense expercs’ ocredibility. As a result, Zawada,
without supporting evidence, launched a full scale attack on the
cradibility of defendant's experts and on the mental health
profession in general.

124 Thos owe conclude, asg in  Peagley, rhat Zawada's
substantial experience as a prosegutor is an agoravating faotor.
CF . Maretick v, Jarrett, 204 Ariz. 1924, 199, € 1%, 82 P.3d 120,
125 (2003} ; New Jerzsey v, Torres, T44 A.24 29, T08 (N.J. Super.
Ct. App. Biv. 2000} {“A progecutor is not simply another lawyer
whe happens to repregent the state.  Becauss of the overwhelming
power vested in his office, his obligation co play fair ia every

it ag compelling as hig responsibilifty to protect the public. ).

15



£25 Moreoveyr, like the dissenting Commigsioner, we find
clear evidence rthab Zawada has refused, and to this day continues
to refuse, to acknowledae wrongful condiuct both in Hughes and in
Fool. His unwillingness Lo recognize wrongful conduch has led
zawada to outright hostility. Huch an attitude 1§ an aggravating
circumstance in itself under ARA  Standard 5,22 (gl. &t the
digciplinary hearing, Zawada stated, “I'm here not because I did
anything wrong. 1'm not here because I did anything unethical,
and I'm not here hecause 1 deserve to be punished for anything
that’s transpired.” Since this disciplinary process began, thisg
has been Zawada's attitude. In his own words, Yawada believes
that "[t]lhis Courr simply wishea to punish (him] for thinking
[differently] on the issue of the admissibility of, zreliability
wf, psychiatric-psychoiogical testimony.” He believes this case

“expose (5] the Arizona Supreme Court’s pro-psychiatzy/anti-

prosecution poEltion: itkg  pop  oculture  values; iv'e isic}
overzealousness i pursuit of those valuess.¥ Pinally, he zsserts
that “there is no  precedent i1 the higtory of  Arizons
surisprudence to sueggest that he acted uasthically. he  the

dissenting Commissioner noted,

(Zawada] fails o acknowledge that he is single-
handedly responsgible for moech of the law in Arizona on
the consequences of extreme prosecutorial misconduct.
His sweeping statement about our ‘jurisprudence omits
mention of =several pertinent casea, each of which
addresses whetber he has ever done anyvthing unethical.
State v. Pocl, State v, Hughes, and State v. Jorgenson.



It would be difficulr, in wiew of Zawada's acrimonious statements
to the hearing cfficer, to the Digciplinary Commission, and Lo
this ocourt, o conclude that Yawada acknowledges even a gingle
vigiatio. as a result, we £ind, pursuant to ABA Standard
§.22{g}, that ZFawada’'s continuing refusal Lo recognize whabt is
cilearly gross misconduct iz & further aggravator Lo be considered
in the procegs of deftermining the sanctien in this case.

(5} Proportionality of Discipline Imposed in Analogous

Cases
28 The hearing officer correctly noted the absence of
Ariwona <age law with similar facts. The Supreme Court of

Flerida, however, wag confronted with a prosecutorial misconduct
cane atrikingly similary to the cage Defore us. Florida Bar v.
Sedrampds, 6318 So. 28 202, 204 {Fla. 1993, That decision, thouch
net binding, is5 instructive.

€27 The Supreme Court of PFlorida suspended Mr. Schaub, a
orogesutor, hecausse:

1. PRAT ITHG aress-examination, Sohaub improperly
alicited irrelevant testimony from the defenme’s expert
paychiatrist, T, Tanay, thar a non-sestifying expert
had c<iassified him as a Thired gun.” Tater, in
gummation to the Jury, Schaub avain referred bto Tanay
as a “*hired gun.”

2. Sehauk accuged Dr. Tanay of charging 3600 per hour
for hig deposition testimony. Yet, &chaub had a copy
of the itemized bill showing Tanay charged S1580 per
hentr .

3, Tnroughout hisa cress-examination, SchauD insulted
Dr. Tanay, ignorved the frial court’'s rulings on defense
ahiections, and inserted his personal opinions on

17



pEYChiaryy and rhe inganity defense into hig

quest ioning.
Id. at 243,
tap Like Zawada, Scehauh “refusfed] to acknowledge the
wrongfiil nature of his conduct.” Id. at 204, And like Zawada,
Schaul had  subsrantial sxperisnce a8 a proseculor. Td.

Importantly, uniike Zawada, nothing in the Florida opinion
suggests that Schaub’s misconduct was repetitive, although
neither e nor Zawada had a formal disciplinary record.  Schaub
vecelved a Chirty-day suspension.  Id.

429 suspensiocn from rthe pracrtice by reason of misbehavior
sither in the oourtroom or in court-related proceedings ig nov
without precedent in Arizona. In Inm re Alcorn, 207 Ariz. &2, 41
Po3xd 800 fagazy, rhis Sours, gua gponta, increaged the
Commission's recommended discipiine of a thirty-day suspension to
six tmontha. Aleorn and ¥Feola defended a doctor in a medical
malpractice action against the docbtoer and a hospital. rd. at 64,
$ 9, 41 P.3& at 602. By secrer agreement, the injured plaintiff
and the defendant doctor effectively purzusd a "mock®  trial,
taking the court’'s time and resources without disclosing to the
judge that the trial was a sham. Id, at &5, 94 11, 41 P?.3d at
603. The agreemsnt between the imdured plaintiff and the doctor
was concealed from the oourt even when the judge gensed the
posgibility that such an arrangsment existed and asked aboubt if,

Id. ar &6, ¢ 15, 41 P.3d at 604. The purpase of the sham trial

13



was to help the plaintiff bring the hosmpital back into the case
as a defendant by adducing damning information from the defendant

docrer at trial, while at the same time having given the doctor a

covanant not to sxegute an any judgment. I3, at &5, ¥ 12, 41
P.3d at 803.
3¢ In helding that a six-month suspension was appropriate,

rhe  court found that the attorneys’ conduct was knowing and
inrentional and, among other things, had wasted wvaluable fudicial
reaources. fd. at 74, 9 42-43. 41 P.3d at €12, The court found
geveral mivigating facrers, including a non-gelfisgh motive, a
ocooperafive attitude toward the disciplinary proceedings, and an
tniikely repetition of sueh conduect in the fubure. JTd. at 74-75,
€¢ 45.46, 41 P.3d at 812-13.

431 In conkrazt, Yawada has remainsed hostile, uhterly
refusing  to oooperate in the disciplinary proceedinos. B
unwillingness o agknowledge gross mizcondudt  suogests ar least
rome risk that Zawada, glven the opportunity, would treat expert
witnesses in another case with a sericus mental health component
in the same mannery in which He frearted the expert witnesses in
Hughes. That rigk, without appropriate digeipline at rthis point,
is unacceptable.

N3z In In re Mcoak, 20% Ariz. 353, 7L B.33 2343 {2003), also
in sua gponte review proceedings, this court  increased the

Commleggion’ e recommended dizcipline of six montha’ suspension Eo

12



gix months and one day in ovder o reguive Moak to follow the
formal appiication and reinstatement procedure under {he yule,
See Ariz. R. Sup. Cb. adlel.

433 Moak, the disciplined attorney, withheld wvital evidence
af his olient’s injuries sustained in & gecond car aceident
before the case went t¢ trial on the firet accident., Id. at 3583-
54, € 10, 71 P.34& at 345-46. He thua knowingly misled the jury
by withholding relevant evidence as to the coourrence of injuries
for which the defendant ciearly was not responsible, Egually
serious, Zawada misied the 3ury by attacking the experts with
irrelevant iInterrogation  and baseless  argument, all  wirthoul
avidence of fered in suppors.

€34 Fhirally, this oourt diskbarred preogecutor  Peasley
mecause  be Rnowingly  introduced periured tesbimony through &
police witness in twoe capital trials. Peagley,  Ariz. at -
. %% 65-88, 30 P.3¢ at 778-7%. The distinction between Peasley
and Zawada is that Peasliey oconcealed  acts amounting  bo
gubornation of periuary, while Zawads misied the jury openly,
appealing to fesr and emotion. Both acts are seripus and deserve
ro be sanctioned. But Peasiey‘s acts, because they involved
frauvd and concealment within vthe dudicial gystem, are
substantially more zericus. Conversely, there wag no intentional

copcesliment on Zawada's parg.

<0



(6) The Proper Sanction

35 A mers gensure of Zawada or aeven the imposition of
probation without suospension, in our Judgment, would undermine
the disciplinary process applicakle to all  lawyers, would
sonbtravene the presumptive discipline suggested by the ABA
Standards, ang would be grossly disproportionate te discipliine
imposed in other cases in which serious migconduct was found. We
agree with the dissentiing member of the Disciplinary Commission:

A public rebuke will do nothing to deter [Zawadal. 'The
Supreme Court’s 1984 criviciam of hig mrial tactice in

Frate v. PFool - in all practical effect a pubile
cengure - had no deterrent effect: he repeated his Pool
migeonduet in State v, Hughes. The Supreme Court’'s

acathing assegsment in the State v. Hugheg opinion also
has had no effecr; [Zawadal ig still right and sveryons

alae ig wrong - and biased. Finally, sven State v.
Jorgenson is oot  enough to deliver the message to
[Zawadal. What elge can be gaid to gel him to obey the

Taw? Why do we think h# will hesd our censure, whan
Suprems Court apinions mean absolutely nothing to him?

Disciplinary Conmission Report, at 10 {Cahill, dissenting).

136 ABA Standard 6.22 recommends that suspension be imposed
whernn a lawyer Thknowingly” discbheys a gourt order or rule.
Standard .23, on the other hand, recommends a censure for
disobedience thay was merely negligent. Fawatia’ s misconduct 1n
the prosecution of the Hughes case was knowing and intentional,
not merely negligent. Further, 1in iight of the aggravating
circumstancss, including the svidence of priocr misconduct in the
Pool cagse, the aingle mitigaring factor - abhsence of pricr bar

discipiine -~ 1s not sufficient to jusbify a ledser zanchion. We
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Mr, Tawada is ordered o pay the costs and sxpenges of these

Glaciplinary protesdings.

Charises B, Jones, Ohiefl Justios
CONCURERING:

Buth V., Molregor, VWicae-Chief Justice

Rebeoca White Rereh, Justics

Michael D, Ryan., Justice

Andrew I, Hurwitz, Justice
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