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BEFORE A HEARING OFFICER
OF THE SUPREME COURT OF ARIZ6

IN THE MATTER OF A MEMBER o
OF THE STATE BAR OF ARIZONA, | No. 04-0007

Raymond Daniel Romero, | HEARING OFFICER’S REPORT |
Bar No. 010707 : o o
| - . (Assigned to Hearing Officer 6L
Respondent. . RobertJ.Lord)

|filed on June 1, 2006. RcSpondent ﬁled an Answer on June 28, 2006. The

'PROCEDURAL HISTQRY'

A Probable Cause Order was filed on January 31, 2006. A Complamt was

Hearmg Officer filed an Order on October 13, 2006 advising the parties have
reached a settlemen.t..'Ihe parties ﬁled a Tendér of Admissions and.Agr.eement -
for Discipline by Coﬁsent (Tender) and Joint Memorandum in Support of Tender
of Admissions and Agreement for Diécipline b'y Consent (Joint Memo) 6n
October 24, 2006. No hearing has been held in this matter. | |

1. At all times relevaht, Respondent was an attomey licénsed _
to _practice law in the State of Arizona, having been admitted to practicé in

Arizona on May 10, 1986.
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10 I

COUNT ONE (File No. 04-0007)

2. Respondent represented three chents Amanda R:lggs, Alex
Ervin, and Donna Cleland, in three separate personal i mjury cases.

3. Im each of the three cases, MedFmManager owned hens |
against any recovery MedFmManager is a company that spec1ahzes in
providing medical services on a hen basis for patlents who are injured but
may not have medical i insurance or other access to medical care. - ' | |

-4, | In each of the three cases, ReSpondent ‘was aware of -
MedFinManager’s liens agamst any. recovery amounts.
| | Amanda R.iggs.

5.  In the case for Amanda Riggs, MedFinManager had a lien

|in the amount of $3009.00 against the recovery from the personal injury case.

6. On or about November 13, 2002, Respondent adafised'
MedFinM@ager that he was ‘@rappmg up” Ms. I-{igg.s’. personal injury case,
and that MedF'mManager_ would receive payment'.within 90 days. These
statements were false. | |

7. Thereaftef, | from February through Septelhbei‘ 2003,

MedFinManager made numerous phone calls and sent several faxes inquiring

as to the status of the lien payment and Ms, Riggs’ case. 'Respot_ldent failed to

respond to these inquiries.
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8. In late September of 2003, Mecl'FinManag.er contacted the

adverse adjuster in Ms. Riggs’ case and learned that the case had settled in

July of 2002, and that Respondent had received the settlement check in the

amount of $15,000.

9 Respondeht failed to time_iy notify MedFinManager of the

| receipt of settlemént funds, _an'd failed to timely respond to the inquiries

régarding the matter .

10. Respondent deposited the setflement check into his trust

| accbunt on July 23,2002,

11.  The settlement disbursement sheet provided to Ms. Riggs

at the time of settlement showed that Respondent withheld $4030.00 from the

setﬂement to pay the lien to MedFinManager. Thc settlement disbursemeht'
sheet was in erfof as &m lien totai was $3009.00. |
o 12. On or about Febm@ 217, 2004, ReSpondent.set't‘led the lien
matter concerning Ms. Riggs’ case with MedFiﬁMahager for the full amount
of the lien, $3009.00. |
13. Prior to the séftleme_nt._of the lien in February 27, 2004,
Respondent failed to diﬁgeﬁﬂy pursue negotiation of the lien with

MedFinManager,
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‘Alex Ervin

.14. In the case for Alex Ervin, MedFinManager had a hen m B

the amount of $31 18.00 against the recovery from the persona.l.injnry case.

15. On or about November 13 2002 Respondent adv1sed. _

MedFmManager that he was “wrappmg up’ Mt. Ervin’s personal m_;u;y case,

and that MedFinManager would receive payment within 90 days. These
statermnents were false. | | | |

- 16. After that fi_rne,I Respondent failed .to respond to inqniries
or..otherwise connnun_icate with MedFinManager regerding the Staan' of the

matter. | |

| 17. In lafe September of 2003, MedFinManager contacte;i the.

adverse adjuster in Mr. Ervin’s case and learned that the case had settled in

early 2002. | | |

'18.. Respondent failed to tJmely notlfy MedFmManager of the |

rece1pt of settlement funds, and failed to timely respond to the 1nqu1r1es. |

regardmg the matter.

| 19. Respondent dep051ted the settiement check into h1s trust .

ac.count in March of 2002. The settlement check was in the amount of -

$12,000.
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20. On or about February 27 2004, Respondent settled the lien
matter concermng Mr Ervin’s case with MedFmManager for $2618.00. |

'21. Prior to the settlement of the lien in February 217, 2004,
Respondent .failed_ to dlhgently pursue negotlanon of the ll_en_ with
MedFinManager. | N

22. Dunng the State Bar's mvestlgatlon, Respondent was.

'asked to provnde the settlement dlsbursement sheet for Mr Ervm S settiernent

Respondent was unable to do so. Respondent asserts that he prowded Mr.

. _Ervm with a settlement disbursement sheet at the time of settiément, _and' is
simply unable to now locate a copy. _The State Bar does not dispute this

| assertion.

Donna Cleland

23.. In the case for Donna Cleiand MedFinManager had a lieni |
in the amount of $1,650.00 against the rocovery from the personal m_lury case.
24 MedFmManager made several attempts to contact
ReSpondent regardmg the status of Ms. Cleland’s matter. |
25. Respondent did not timely respond to the inquiries. B
2.6.' Respondent and Ms. C_leland- elected not to pursue a
personal injury case, and no monies were received by Respondent on Ms.

Cleland’_s behalf.
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Trlist Account

27. During the state Bar’s inyestigatiqn of this matter,

Respondent was asked to provide numerous trust account records for the time

péﬁods_in question. Among other records, Respondent was asked to provide
cliéﬁt l_edgers for the clients in question, as v%e]l as depbsit slips. In éddit_ion, '
Respondent was asked to Iﬁrovide monthly bank statemént_s to .show that the
lien monies W.ere held in trust from t]ieir deposit by Respondent .iI'.ltO his trust '
_accﬁunt, until theﬁ disburselﬁent to M.edFinMaJI:la.ge_r. |

28. - A review of the trust account documents submitted, along

|| with Respondent’s explanatidns, revealed that _Respondent_: : _

'_ a. - failed to properly safeguard.. client funds;

Respondent’s records reveal thét from fhe titﬁe of the depdsit of the settlement

funds for clients Riggs _and Ervin until Responderit paid out the lien funds to

MedFinManager, Respondeni’s trust. account dippéd Below the Iien amounts

on numerous occasions; in addition, it appears that on at least one occasion,

Respondent issued a ‘trust check to himself prior to the _déﬁdsit of the
offsetting funds; -

b. | failed to exercise due- | professional care iﬁ the

performance of his. duties las is required by Rule 43(d)'(1)(A) _and (d)(l)(B)

regarding the failure to maintain proper funds;

-6-
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c. failed to record all tré_msactions. promptly and

completely as is required by Rule 43(d)(1)(D); ReSpondent was unable to

_produce 1nd1v1dual client ledgers, or adnumstraﬁve funds ledgers, -

- d. faﬂed to mamtam or cause to be mmntmned an

account ledger of -the equivalent for each client in violat_ion of Rule

1|43(d)2)(C); as set forth above.;

€. failed to mamtam duphcate deposit slips or the
equlvalent to detail each item, as requu'ed by Rule 43(d)(2)(B),

29. Res_pondent asserts that the misstatements to- MedFin Manager -

loccurred ‘during the time period in his life in which he was experiencing

personal problems as set .forth in the Joint Memorandum In Support of
Agreement for Discipline by Con$¢nt. Respondent further asserts, and -t.h.c.
State Bar does not céntest, that the ﬁust account violations were .committed |
ﬁegligcntly.
| CONDUCT

As reflected in the ReSpondént’s Tender of Admissions (the “Tender”),
Respondeﬁt’s miscondﬁd involveﬂ violations of Rule 42, Ariz.R.Sup.Ct., Eﬁs
1.3, 1.15 4.1, 8;4(c) and Rules 43, 44, Ariz..R.Sup.Ct, based on his failure to

properly safeguard client funds and comply with the trust account guidelines, and
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case. Respondent condit:lonally admits the facts as set forth in the Tender. |

- SANCTION- | |

L Respondent shall be censured, be placed on one

year of probation and be ordered to pay the costs and expenses of the -

disciplinary proceedi_ngs in this matter. Rcspondent has shall pay restitut:ton |

to Amanda Riggs and Alex Ervin as set forth in the Tender of Admissmns _
The following terms and COI]dlthIlS shall apply to Respondent s probation:-

a.  Respondent shall contact the director of the State

Bar’s thw Office M.anagemcnt Assistance Program (LOMAP) 'wi.thjn-?iO days -

of the date of the final | judgment and order. Respondent shall submit to--e.__

LOMAP audit of his office’s trust account- procedures and calendaring. -

procedures. Tlie Director of LOMAP .sh'all develop a probation contract, and | :

its terms shall be incorporated herein by 'refcrence._' The .probation period will

begin to run when all parties have signed the probation contract. |

b.  Respondent shall also contact the Director of the

State Bar’s Member Assistance_Program (MAP) and undergo an assessment.

Based on the assessment, the MAP Director will develop MAP terms to also

'tie incorporated in a probation contract if the assessment indicates that such |

terms are warranted.
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c.  Respondent shall complate the Trust Accounts

1\ Ethics Enhancement Program (TAEEP) during the probationary period. To

_sc_hedule his attendance, Respondent shall confact Barbara Chandler at 602-
340-3278. |

Re'spondenlt' shall refrain from engaging in any conduct that would violate the

{{ Rules of Professional Conduct or other rules of the Supreme Court of Arizona.

In deterfmmng the appropriate sanctlons the Hearmg Officer has

con31dered both the Amencan Bar Assoc1atlon ] Standards for Impasmg Lawyer

W sanctions ( “Standards” or “Standard ”)and apphcable case law.

Il aBa Standards
13

The Supreme Court ahd the Discipﬁnary Commission corisistently use the
Standards to detannine appropriata san;:tions for 'attdmey discipline. See In. ra
Clark, 207 Ariz. 414, 87 P.3d 827 (2004); In re Peasley, 427 Ariz. Adv. Rep.
23, 90 P.3d 764, §§ 23, 33 (2004). The Standards are designed to promote
consistency in sanctions by idelitifying relevant factors the court shouid
consider and then applying these factors to situations in which Iawyeré have
engaged in various types of rmsconduct Standard 1.3, Commentary. |

| In. deterrmnmg an appmpnate sanction, the court and the D1smp]mary
Commission consnder the duty violated, the lawyer s mental state, the presence-

or abscnce of actual or potential injury, and the existence of aggravanng and
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| mitigating factors. In re Tarletz, 163 Ariz. 548, 554, 789 P.2d 1049, 1055

(1990), Standard 3.0.

leen the conduct in thlS matter, it is appropnatc to con31der Standard o

4.0 (Violations of DlltleS Owed to the Chent)
'4.1 Failure to Preserve Client’s Property

4.12: Suspension is generally appropriate when a
lawyer knows or should know that he is dealing

- improperly with client property and causes 1njury
or potent:lal 1n_1ury to a chent

4.13: Reprimand [censure in Arizona] is generally
appropriate when a lawyer is negligent in dealing with
~ client propen:y and causes injury or potential 1 m]ury to
a chent '

The parties agree, for purposes of this agreement, "that'Res_pondent’_s '

| mental state in relation to the trust account: violations in this matter was

negligent rather than knowing. However, the State Bar notes that there are at |
least some facts of the.c.ase that indicato that Resoondent a.t. least “should have
known” that he was dealing 1mpropcr1y w1th client property |

Another applicable prov1810n governing the rmsstatement 0 the medlcal
lich holder, is Standard 5.13 calling for a censure when a lawyer knowingly
engages in conduct involving dishonesty that adversely reflects on a lawyer’s

fitness to practice. This section is applicable, as Respondent’s misstatément_ to-

MedFin was knowingly, but did not involve dishonesty to a client or to a court.

-10-
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As. such, the parties agree that censure is the mést applicable presumptive

sanction. | |
| After detérmining the présumpti_ve sanctiqn;_ it is appropriate to evaluate
aggravating and ﬁﬁtigating factors enumerated in tﬁe Standards that would
_]ustny an mcrease or decrease in the presumptlve sanction. See In re Scholl,
200 Ariz. 222, 225-26, 25 P. 3d 710, 713-14 (2001); In re Savay, 181 Ariz. 368 | |
371, 891 P. 2d 236, 239 (1995)
'A. The duty wolated

Respondent violated his duties to his clients by failing to obsérvé thc s

|| rules g_OVeming the treatment of client funds by attorneys. These rules are

designed to ensure that a client’s monej? is not put in jeopardy, or used or taken

imprope:ly,_ by the client’s attorney. Although RESpondent asserts that he Was |
merely negligent in failing to realize that his treatment of client funds was
i.mprc)pcr, he had an affmnative duty to familiarize himself with the rules
governing his practice of law in Atizona. In addition, Respondent violated hlS
duties to the pﬁb]ic by making misstatements to the medical lien holder _.
rega_rding the status of the cases. | |

B.'_. The lawyer’s mental_ state

The pari_:ies agree that Respondent was negligent in fai]ing. to be aware of,

familiarize himself with, and comply with the rules governing the treatment of |

-11-
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| client funds by attomeyé. In addition, Respondent ac_ted knowingly in making

a misstatement to the medical lien holder.

C. The potential or actual injury caused by Respbn(ieht’s ccnﬂuct |

There was potential injury to clients in all of Re'spoﬁde'nt.’s rule violaticns. E
Respondent’s failure .to comply with the rules go?eming trcétmcpt. of client
funds e’xposed' his clients to potential injury by céusing their funds to be held
without the 'protcctions against inteﬁtional or inadvertentl misdirection cr |
dcpleticn_ﬂlat are prov1ded .th;ough strict compliance with ER 1.15 and Rules
43 and 44, ArizR.S.Ct. In addition, timely return of clicnt funds and payment
of the lien holder was caused by..the misconduct.. E

D. The aggrévating and mitigating circumstances

The_ presuinptive sanction for é negligent infraction of this nature is. a
censure; the presumptjve sanction for .a knowing violation is suspensioni. The
presence of aggravaﬁng and mitigating factors assists in.c.letermining which
sanction appﬁes.

The parties agree that the following aggravating féctors- should be
considered:

Standard 9.22(d): multiple offenses; although this matter stems from
one count, the parties note that tl.'nlere. are two separate issues of misconduct: t_hc

trust account violations, and the misrepresentation to the lien holder.

-12-
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| Sténdard 9.22() (substantial experience m the pracﬁce of law).
Respbndent has been admitted to practice in A.rizona' siﬁCe 1986. |
| The fOIloWing factors should be considcréd in mitigation: |

Standard 9.32(a): Absence of a prior discibliﬁary reéofd;

Standard 9.32(0); Personal or emotional problems. R'esb_ondent asserts
that during the time peﬁod in question, he was expeﬂenéihg ﬁcrsonal .and.
emotional problems due to his peﬁding diyorce’.' Attached hereto are exhibits
more fully detailing this mitigating factor. | |
Standard 9.32(e)$ Full and free disclosure to disciplinary board or
_éoopefative atfitude- toward proceedings. | R.espondent' admitted that he had |
mismanaged his trust aécoﬁnt and codpérated with the State Bar during the
trust account inv:stigation and exchang¢ of infonﬁation and records. -

Having éonsidéréd the above, ihe parties agree that the aggrﬁvating and
mitigating factors support the imposition of a censure in this case.
HII. Proportionality analysis of émalogous cas&s |

To have an effective system of professional sanctions, there must be
internal consistency, aﬁd it is appropriate to examine sahctiqﬁs imposed in
cases that are factually similar. Peasley, supra, 208 Ariz. at §{ 33, 90 P.3d at ..
772. However, the discipline in each case must be tailored t§ the indjvidual

case, as neither perfection nor absolute uniformity can be achieved. Id. at 208

13-
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Anz at q 61, 90 P.3d at 778 (citing Inre Alcorn, 202 Ariz. 62 76 41 P.3d 600

614 (2002), In re Wmes, 135 Ariz. 203, 207, 660 P.2d 454 458 (1983))

The most serious instance of misconduct in this case mvolves
Respondent’s failure to be awafe of, familiarize him_self with_,'ahd _comply E
with, the rules governihg the treatment of cﬁent funds. The felle_\_avi_ng'. cases
are instructive cohceming these types of misconduet | | |

In terms. of proporﬁonahty, the followmg cases are mstructlve In .'
Matter of Vmgelh, SB- 03 0161-D (I anuary 13, 2004), Mr. V1nge]]1 represented‘ |
a client, who at the time was a minor, in a personal injury matter. After the -
matter settled, Mr Vingelli agreed to contesi tﬁe claim.by the pafents’ insurer_ |
for reimbursement. - Mr. Vingelli notified fhe insurer that the client was '
contesting the cléim and that the disphted money would be held in-his-client- .
trust account until the matter was resolved. The dlspute went on-for a]most
three years. The dlsputed funds did not always remain in the trust account and
the balance dipped below the disputed amount on some occasions. M.
Vingelli did not resolve the dispute m a timely manner as he feceived the funds

in May 1997 but did not file an interpleader action with the court until

September 2002. Mr. Vingelli also did not have all of the trust account _recordé |

he was required to maintain. Mr. Vingelli was found to have violated ER

1.15(a), (b) and (c), Rule 42, Ariz.R.S.Ct., and Rules 43 and 44, Ariz.R.S.Ct.,

-14-
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and was censured by consent and placed on two years of probatiori, includirrg

' parl:1c1pat10n in the Law Office Member Assmtance Program.

Slm.llarly, in Matrter of Romo Ve]ar, SB M- 0145-D (November 18 '
2004), Mr. Romor Ve_]ar received a censure and o'ne year of probatmn for trust
account violations. As in this case, Mr. Romo Vejar delayed in paymg a

medical lien holder after wnhholdmg $15,000 from a client’s settlement | |

proceeds to do so. In addition, Mr. Romo Vejar did not-consistently hold the

amount in trust, and committed other trust account violations related to record-

. keepmg His conduct was considered negligent.

As to the false statement to the hen holder sancuons for dishonesty

range from censures to dlsbarment d_ependmg on the specific facts of the case.

One of the_deteonioative factors is whether the dishonest statement involued
dishonesty to a c]jeut or to the court. Those cases are generally treated'more |
seriously, and sanctions for that sort of misconduct is goueroed by other
sections of the ABA Standards not applicable_to dishonesty to others. There
are several cases indicating that censure is an appropriate sanction for a single. |
instance of dishonesty not involving dislt_onesty to a -court or a client. For
instance, in Marter of.Isler,. SB-04-0073-D (2004), the lawyer was censured for
lying to his employer about his personal aud family circumstences to ootain

bcneﬁts.

- -15-
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" Based oh the'foregoing,. the .pa'rties believe that a censure and.p_robatioﬁ
are an eppr_'c)pfiate sanction under the totalify of _the'- circumstances. _The |
Supr.eme. Court “has long held that ‘the objective of disciplinary proceedin'gs_. 'is. | |
to protect the public, the profession and the administration of jlistice. and not to -

punish the offender.”™ In re Alcorn, 202 Ariz. 62, 74, 41 P.3d 600, 612 (2002)

[ (quoting In re Kastensmith, 101 Ariz. 291, 294, 419 P.2d 75, 78 (1966)). The

State Bar‘ and Respo‘ndent believe that the Sane_tions i);oposed here'. ‘are
conmstent w1th these pnnmples |
QQN.QLJ.S_I()E.
Reco'gnizing fhht it is the preregative .of the heari'ng. efﬁeer, the_ _'

Disci'p]jnary Commission and the Supreme Court to determine the

|appropriateness of sanctions, the Statc Bar and Respondent assert the

objectives of discipline will be met by the proposed sanction of censui'e, one
year of probation and payment of the costs and eipenses of these ‘disc_ip']inary'

proceedings.
- DATED this M day of Mpmﬁ
ILoeotyS yoovcd l T

Robert J. Lord
- Hearing Officer 6L

Original filed with the Disciplinary Clerk
this © _ day of _ T ¢0su k&4 , 2006.
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Copy of the foregoing was mailed _'
this 4} __ day ofm 2006, to:

-Robert J. Lord

Hearing Officer 6L

Berens, Kozub, Lord & Kloberdanz PLC
7047 East Greenway Parkway, Suite 140
Scottsdale, AZ 85254

Philip Haggerty

Respondent’s Counsel

17409 N 20th Street
Phoenix, Arizona 85022—225‘7

Copy of the foregoing was hand—dehvered |

| thls_ﬁ/f_dayof&m.mﬁz.@ow to:

|| Amy K. Rehm
13

Chief Bar Counsel
Statc Bar of Anzona
4201 North 24™ Street, Suite 200

| Phoenix, AZ 85016-6288

17




