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MAY € 4 2006

MEATIIA OFTICER OF THE
SUPRL N GOAIRT OF ARIZONA

BEFORE A HEARING OFFICER
OF THE SUPREME COURT OF A

IN THE MATTER OF A MEMBER ) No.04-1581
OF THE STATE BAR OF ARIZONA, )
)
JOE SAIENNI, )
Bar No. 018142 )
) HEARING OFFICER’S REPORT
RESPONDENT. )
)
PROCEDURAL HISTORY

A Probable Cause Order was filed on October 4, 2005. A Complaint was
filed on November 1, 2005. Respondent filed an Answer on December 14,
2005. The State Bar filed a Notice of Settlement on February 10, 2006. The
parties filed a Tender of Admissions and Agreement for Disciplihe by Consent
(Tender) and Joint Memorandum in Support of Tendér of Admissions and
Agreement for Discipline by Consent (Joint Memo) on March 13, 2006, No
hearing has been held in this matter.

FINDINGS OF FACT

1. At all times relevant hereto, Respondent was an attorney licensed to
practice law in the State of Arizona, having been admitted to practice in Arizona
on July 1, 1997.

COUNT ONE (File No. 04-1581)
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2. On or about January 14, 2004, Thomas Dumas was indicted for child
abuse for allegedly slapping his five-year-old son Justin in August 2_003_.
| 3.  According to the police report, evidence indicated that Justin’s
mother, Julie Dumas, originally said that she hit Justin, but later said that she
heard Thomas Dumas hit Justin. Julie Dumas also later claimed that rI;homas
Dumaé admitted to her that he hit Justin. Respondent affirmatively alleges that at
the time of the incident, the Dumas family was experiencing difficulties, and they
were alll unsure of what eﬁactly occurred, although they were all in agreement that
it should not have happened.

4. Réspondent represented Thomas Dumas in the criminal proceedings
in Maricopa County Superior Court in case no. CR2004-035616—001-SE.

5. In or about February 2004, the state filed a motion to appoint a
guardian ad litem for Justin claiming that Julie Dumas was not respondiﬁg to calls
from the victim advocate.

6. On or about February 26, 2004, Respondent filed a response to the
motion to appoint a guardian ad litem objecting to the request.

7. On or about March 3, 2004, the éourt denied the motion.
8. The state filed a motion to reconsider the motion to appoint a
guardian ad litem for Justin claiming that Julie Dumas continued .to refuse to

speak to the victim advocate.
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9.  On or about March 18, 2004, Respondent filed a response to the

motion to reconsider.

10. The response filed by Respondent was on behalf of the entire Dumas
family.

11.  In his response, Respondent stated that since he represented all of
the Dumas family, any attempts to contact them must be through him as their
counsel.

12. On or about April 2, 2004, the court denied .the motion to reconsider,
but ordered that in the event that the mother refuses to cooperate with the
advocate, the court would consider the appointment of a lawful representative for
the child.

13. Respondent then filed a motion for clarification. In that motion,
Respondent again made it clear that he represented Thomas Dumas, Julie Dumas
and Justin Dumas in regards to the criminal proceedings.

14. The state then filed a motion to determine counsel. The state later
withdrew its motioﬁ, and Thomas Dumas entered into a plea agreement with the
state to resolve the case. Thomas Dumas pled guilty to child abuse, a class 6
designated felony.

15. In response to the bar charge, Respondent admits advising the

Dumas family, and claims that no conflict existed as the Dumas’ did not have

3-
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) ®
c.onflicting claims or positions as all concurred in the goal of “pushing back what
they believed to be a corrupt and dishonest government going back 611 their word
and trying to destroy them by incarcerating their bread-winner.” In addition,
Respondent’s representation of Julie and Justin Dumas was limited solely to the
issue of the state’s motion for a guardian ad litem.

16. A conflict of interest existed in Respondent’s representation of

Thomas Dumas, Julie Dumas, and Justin Dumas.

CONDITIONAL ADMISSIONS & DISMISSAL_S
~ Respondent conditionally admits that his representation of the Dumas
family constituted a conflict of interest. |

Respondent conditionally admits that his conduct as described in this count
violated Rule 42, Ariz.R.S.Ct., specifically, ER 1.7.

In Count One, the State Bar has agreed to dismiss allegations that
Respondent violated ER 4.4, ER 8.4(d), and Rule 41(g), Ariz.R.S.Ct, in
exchange for the settlement in this matter. Those allegations concern statements
written by Respondent in his motions or responses to the court. The court struck
the statements from the record, and admonished counsel. None of the statements
were derogatory to the court, nor did they contain profanities or name-calling.
The State Bar believes that the more serious violation in this matter was the

conflict of interest violation.
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ABA STANDARDS

The ABA Standards list the following factors to consider in imposing the
appropriate sanction: (1) the duty violated, (2) the lawyer’s mental state, (3) the
actual or potential injury caused by the lawyer’s misconduct, and (4) the
existence of aggravating or mitigating circumstances. ABA Standard 3.0.

The parties indicated that Standard 4.0 (Violations of Duties Owed to
Clients) is the most applicable in this matter. A review of ABA Standard 4.3
(Failure to Avoid Conflicts of Interest) indicates that censure is the presumptive
sanction for Respondent’s misconduct. Standard 4.33 specifically provides:

Reprimand (censure in Arizona) is generally appropriate
when a lawyer is negligent in determining whether the
representation of a client may be materially affected by the
lawyer’s own interests, or whether the representation will
adversely affect another client, and causes injury or
potential injury to a client.
Respondent was negligent in representing the defendant, victim and potential

witness in a criminal matter.

AGGRAVATING AND MITIGATING FACTORS

This Hearing Officer then considered aggravating and mitigating factors in
this case, pursuant to Standards 9.22 and 9.32, respectively.
This Hearing Officer agrees with the parties that there are no aggravating

factors in this matter.
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This Hearing Officer agrees with the parties that three factors are present in
mitigation:

(a) absence of a prior disciplinary record;

(b) absence of a dishonest or selfish motive; and,

(e) full and free disclosure to disciplinary board or cooperative attitude

toward proceedings;

PROPORTIONALITY REVIEW

To have an effective system of professional sanctions, there must be
internal consistency, and it is appropriate to examine sanctions imposed in cases
th.at are factually similar. In re Shannon, 179 Ariz. 52, 71, 876 P.2d 548, 567
(1994) (quoting In re Winés; 135 Ariz. 203, 207, 660 P.2d 454, 458 (1983))..'
However, the discipline in each case must be tailored to the individual case, as
neither perfection nor absolute uniformity can be achieved. In re Riley, 142
Ariz. 604, 615, 691 P.2d 695 (1984).

In terms of proportionality, there are several similar cases. The State Bar
notes at the outset that proportionality cases for conflicts of interest vary widely
depending on the very specific facts of the case, including such facts as whether
the conflict resulted caused actual or potential injury to a client or a court. |

The Arizona Supreme Court has previously imposed a censure for violation

of ER 1.7 in several cases similar to the present case. For example, in In re
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Clark, 2002 Ariz. LEXIS 21, DC No. 99-2295, (2/13 2002) (2002). The lawyer
received a censure for violations of ER 1.7, 8.1 and 8.4 (¢} and (d). In that case,
the lawyer prepared answers for two tenants of his client. The Commission
imposed a censure, relying on ABA Standard 4.33 (as set forth above). The
aggravating factors included dishonest or selfish motive, prior disciplinary history
and substantial experience in the practice of law. In mitigation, the Commission
cited remorse and remoteness of prior offense.

In re Kloberdanz, SB-01-0169-D (2001), also involved a violation of ERs
1.7(b) and 1.8(a) for which the lawyer was censured. In that case, the lawyer was
negligent in not determining whether he had obtained a legal right in an entity.
This negligence resulted in him engaging in a conflict of interest when he gave
legal advice while obtaining an ownership interest. He failed to discuss the
conflict of interest, failed to obtain a waiver or written consent from his clients,
and failed to provide his client with a reasonable oppo:'tunity to seck the advice of
independent counsel. Respondent later filed suit against his clients, asserting an
interest in the object of the work he had performed for his clients. A censure was

imposed in that case because it did not appear that the lawyer was intentionally

attempting to gain at his client’s expense.

-7-
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RECOMMENDATION

The purpose of lawyer discipline is not to punish the lawyer, but to p'rotect
ihe public and deter future misconduct. In re Fioramonti, 176 Ariz. 182, 187, 859
P.2d 1315, 1320 (19.93). It is also the objective of lawyer discipline to protect the
public, the profession and the administration of justice. In re Neville, 147 Ariz.
106, 708 P.2d 1297 (1985). Yet another purpose is to instill public confidence in
the bar’s integrity. Matter of Horwitz, 180 Ariz. 20, 29, 881 P.2d 352, 361 |
(1994).

In imposing discipline, it is appropriate to consider the facts of each case,
the American Bar Association’s Standards for Imposing Lawyer Sanctions
( .“Srandards” ) and the proportionality of discipline imposed in analogous cases.
Matter of Bowen, 178 Ariz. 283, 286, 872 P.2d 1235, 1238 (1994).

Upon consideration of the facts, application of the Standards, including
aggravating and mitigating factors, and a proportionality analysis, this Hearing
Officer recommends acceptance of the Tender of Admissions and Agreement for
Discipline by Consent and the Joint Memorandum in Support of Agreement for
Discipline by Consent which provides for the following:

1. Respondent shall be censured.

2. Respondent shall pay the costs and expenses incurred in this

disciplinary proceeding.
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DATED this 4/ dayof 277, ,2006.

@&A/w%é;%m/

Robert J. Lo /
Hearing Officer 6L '
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Original filed with the Disciplinary Clerk
this {ﬂh day of ‘/VLa,c} , 2006.

Copy of the foregoing was mailed
this gﬁ W day of YU Wj’ _, 2006, to:

Jennifer A. Sparks

Respondent’s Counsel

Maynard, Cronin, Erickson, Curran & Sparks, P.L.C.
1800 Great American Tower

3200 North Central Avenue

Phoenix, AZ 85012

Amy K. Rehm

Senior Bar Counsel

State Bar of Arizona

4201 North 24™ Street, Suite 200
Phoenix, AZ 85016-6288

by: (i elin o lats




