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PROCEDURAL BACKGROUND

1. On October 24, 2006, the parties filed a Tender of Adnussions and Agreement
for Discipline by Consent and a Joint Memorandum in support of A greement for Discipline by
Consent. Respondent Gary F. Forsyth (Respondent) was represented by Counsel Nancy A
Greenlee and the State Bar was represented by Senior Bar Counsel Shauna R Miller. The
tendered agreement called for the Respondent to receive a four month suspension, two years
of probation, LOMAP conditions, and the immediate participation 1n the Member Assistance
Program (MAP). The Agreement also included participation 1n fee arbitration and payment of

costs and expenses.

2 After the agreement was tendered, but before it was accepted, the State Bar
requested a teleconference with the parties and the Hearing Officer to discuss the State Bar’s
concerns regarding, inter alia, a biological flnd test obtained from the Respondent on January

22, 2007.



3 On January 31, 2007, a teleconference with the parties was held. The Hearing
Officer requested that the parties submut a joint post-hearing statement to address the new
1ssues

4 On February 13, 2007, the parties subrmtted their joint post-hearing statement.
Therein, the State Bar amended 1ts recommendation and urged that the Hearing Officer reject
part of the consent agreement. The State Bar suggested that the Respondent should be
suspended s1x months and one day rather than the four months previously agreed upon The
Respondent recommended that the imuial agreement be accepted.

5. On Apnl 20, 2007, undersigned Hearing Officer issued his report

recommending that the proposed sanction be modified to a six month (without one day)

suspension rather then the four months suspension. The Hearing Officer’s report also

recommended that the other conditions be accepted and that am additional condition be
implemented, 7 e., that the Respondent participate mn a comprehensive evaluation at an
approved evaluation center

6. On May 17, 2007, Nancy A. Greenlee was withdrawn as counsel for the
Respondent. Respondent did not obtain new counsel.

7 On June 20, 2007, the parties filed the Amended Agreement for Discipline by
Consent (Amended Agreement). In the Amended Agreement, the parties agreed:

A, To modify period of suspension from four months to six months;
B. To amend the condition Member Assistance Program (MAP)
requirement so that the Respondent would not begin the program until

Respondent seeks remstatement;



C That the Respondent would participate 1n a comprehensive evaluation
at an evaluation center approved by Dr Sucher or his designee before
being reinstated, and

D That Respondent would sign a two year MAP contact prior to being
reinstated

8. On July 20, 2007, the parties submutted the Second Amended Agreement for
Discipline by Consent (Second Amended Agreement). Therein, the parties stipulated that two
additional mitigating factors were present, to wit, ABA Standard 9 32(1) (remorse) and ABA
Standard 9.32(c) (personal or emotional problems)

9. For the reasons set forth below, this Hearing Officer recommends that the
Amended Agreement for Disciphine by Consent be approved and accepted

CONDUCT

10.  The Tender of Admussions and Agreement for Discipline, the Amended
Agreement for Discipline by Consent, and the Second Amended Agreement for Discipline by
Consent will collectively be referred to as the “Tender” As reflected in the Tender,
Respondent has conditionally admutted that he violated Rule 42, Ariz.R.S.Ct., to wit: ER

———
1.2(a), 1.3, 1 4(a) and (b), 1.16(d), 8 1(b), and Rule 53 (d) and (F), AnzR S Ct.
RELEVANT FACTS

11.  The statement of facts set forth in the Tender and the uncontested facts set
forth in the Joint Post-Hearing Statement are adopted herein and incorporated by this
reference. A brief summary 1s noted below.

12. Count One, 05-0504/Patton. Count One involved a series of civil matters

where the Respondent was representing Nu Look Auto Body and Glass Inc (Nu Look).



Respondent was 1epresenting Nu Look on more then one matter and failed to adequately
communicate with this chent Respondent also failed to diligently pursue the client’s legal
interests The Respondent conditionally admits to violations of ER 1.3 (diligence) and 1.4(a)
and (b) (communication).

13 Count Two, 05-0674/Tafoya. Count Two nvolved a dependency matter
where Respondent was appointed to represent Mr Tafoya Mr. Tafoya was 1n custody on a
related crimmnal matter (Respondent did not represent Mr Tafoya on the criminal matter ) By
necessity, the dependency matter’s resolution would trail the resolution of the crimunal
charges Nevertheless, Respondent failed to adequately communicate with his client. During
a six month period while Respondent was representing Mr Tafoya, Respondent never
visited/consulted with him at the jml Respondent did see s client at periodic court
proceedings However, Respondent did notsepond to his clhent’s written letters requesting
that Respondent communicate with him about his case  Respondent conditionally admuts
violations of ER 1 2 (Scope of Representation) and ER 1 4 (a) and (b) (Communication).

14,  Count Three, 05-0887/Mack Count Three was a private cnminal case.
Respondent was hired to represent Mr Mack in the Show Low Justice Court Mr. Mack
provided Respondent with $1,000.00 and other documents for his case. During the course of
his representation, Respondent continued the trial without communicating with Mr. Mack
about the continbance  Mr. Mack was also dissatisfied with his inabiity to meet and
commumicate with the Respondent On February 7, 2005 Mr. Mack terminated Respondent’s
representation In his hand-delivered letter to the Respondent, Mr. Mack demanded the return
of his property and the balance of his advance fee deposit. Because Mr. Mack and the

Respondent were unable to reach an agreement on the amount of the unused deposit, Mr.



Mack filed a lawsuit agamnst the Respondent Mr Mack obtained a judgment against the
Respondent for $535 00 and court cost of $24.00. The Respondent conditionally admuts to
violation of ER 1 4(a) (Commumcation) and ER 1.16(d) (Termination of Representation).

15.  Count Four, 05-1593/Judicial Referral. Count Four mnvolved a judicial
referral to the State Bar by the Honorable Dale P Neilson. Count Four mvolved three
separate cnminal defendants where Respondent was court appointed counsel All three
defendants were 1n custody All three defendants complained that the Respondent had not
adequately commumcated with them The Supenor Court removed Respondent from his

representing two of the three defendants The Respondent conditionally admuts to violations

of ER 1.3 (Diligence) and ER 1.4(a) (Communication).

16 Count Five, 05-1782/Mason. Count Five involved a crimunal (DUI) case
Initially, Anthony and Linda Mason hired the Respondent to represent their son, Mark Mason,
for a musdemeanor DUI charge The imtial misdemeanor DUI was handled by the Respondent
in a satisfactory manner.

17.  The Masons also retamned Respondent to represent their son on a second felony
DUI charge The Masons paid Respondent an 1nitial retainer of $2,500.00. During the second
case, the Respondent filed at least two motions to contmue the case without consulting the
client or his parents The Masons were dissatisfied with the Respondent because they traveled

150 mules to Phoenix to pick-up their son but were not told that the case was being continued.

The Respondent contested this allegation. Nevertheless, the Masons termunated the
relationship and requested a refund of their advance fee deposit A dispute arose between the
Respondent and the Masons as to how much of the fee was earned The Respondent admitted

that his billing program contamed mcomplete or inaccurate information that needed to be



connected by hand Respondent conditionally admuts that he violated ER 1.16(d) (Termination
of Representation).

18 Count Six, 06-0058/Yazzie. The Respondent was appointed to represent Mr
Yazzie 1n as many as 16 different cnrmnal matters The matters were scheduled in various
courts with many different hearing dates Mr. Yazzie complained that, inter alta, Respondent
falled to adequately communicate with him regarding his cases

19 With respect to Count Six, Respondent conditionally admuts that he violated
ER &.1(b) (Failure to respond to the State Bar} and Rule 53(d) and (f), Anz.R.S.Ct. (Failure to
cooperate/furmsh mnformation to the State Bar).

20 Count Seven, 06-0663/Caid. Count Seven mnvolved a divorce case. On July
25, 2005 Jenny Caid paid Respondent $2,500 to represent her with her divorce. Between July
25, 2005 and September 21, 2005, Respondent and chent encountered various problems in the
represeﬁm' On September 21, 2005, Ms Caid obtained new counsel to represent her with
her divorce A dispute arose between Respondent and client regarding the fee. Respondent’s
fee agreement contained an agreement for fee arbitration. Mﬂ:m(?aid submitted the dispute to
the State Bar’s fee arbitration program The Respondent failed to respond to her petition
Respondent agrees to participate 1n fee arbitration with Ms Caid on this matter.

21.  Count Eight, 06-1312/Alldredge. Count Eight involved the representation in
a dependency matter. The client had requested a copy of her file from the Respondent The

Respondent refused to give the chient a copy of the file unless she first paid for the file. There

were other problems in communication between Ms. Alldredge and the Respondent as well

When Ms. Alldredge filed a complaint against the Respondent with the State Bar, the State



Bar advised Respondent to reply to Ms. Alldredge within twenty days Respondent failed to
respond to the State Bar’s request.

22 In regard to Count Eight, Respondent conditionally admuits that he violated ER
8 1(b) (Failure to respond to the State Bar) and Rule 53(d) and (f), Anz R SCt. (Failure to
cooperate/furmsh information to the State Bar).

TENDERED SANCTION

23 Respondent agrees to accept a s1x month suspension, two-year probation,
which 1ncludes LOMAP conditions, participation 1n the Member Assistance Program if he
seeks remstatement, participation 1n fee arbitration with complainants in Counts One, Five,
and Seven, and payment of the costs and expenses of the disciphnary proceedings The State
Bar and Respondent agree that these are appropriate sanctions.

24. In deterruning the appropriate sanction, both the American Bar Association’s
Standards for Imposing Lawyer Sanctions (“Standards” or “Standard _____ )} and
applicable case law was considered.

25. Given the conduct 1n this matter, it 15 appropriate to consider Standard 4.0
(Violations of Dunies Owed to Clients) and Standard 8 0 (Prior Discipline Orders).

4.4  Lack of Diligence

4.42 Suspension 1s generally appropriate when:
(a) a lawyer knowingly fails to perform services for a client and causes

mnjury or potential injury to a chient, or
(b) a lawyer engages 1n a pattern of neglect and causes mnjury or

potential injury to a client.



8. Prior Discipline Orders

82 Suspension 1s generally appropriate when a lawyer has been
reprimanded for the same or similar misconduct and engages 1n further
sinnlar acts of musconduct that cause injury or potential mjury to a
chent, the public, the legal system, or the professions.

26 Based on the conditional adnussions, the presumptive sanctions for the
admatted conduct under the Standards 1s suspension To deterrune the applicability of the
Standards, the factors listed 1n the theoretical fiamework must be considered.

The Lawyer’s Mental State

27 The parties agree that Respondent’s conduct 1n the eight counts was knowing.
Potential or Actual Injury

28.  There was potential injury to the legal profession in Count Four as Respondent
had to be removed from pending criminal cases There was potential injury to clients in all of
the othercounts - Co- - C o — -

The Aggravating and Mitigating Circumstances

29 The presumptive sanction for this type of knowng infraction is a suspension

30 The following three (3) factors were considered 1n aggravation:

Standard 9 22(a) — Prior disciphnary offenses. Respondent has a disciphine history
regarding the same type of misconduct as present in the mnstant matter. Respondent previously
received an order of informal reprimand ar—ld probation (fee arbitration), restitution and costs

on December 10, 2003, in File No 03-0969 for violations of Rule 42, Ariz.R.S.Ct.,

specifically ERs 1 3 and 1 4.



Although diversion cases are not considered pnor discipline, 1t 1s 1important to note
that Respondent has previously received help from the State Bar, albeit in 1995 and 1996, to
correct what were previously considered as minor infractions of the ethical rules These now
constitute a continuing pattern of misconduct Respondent previously received an order of
diversion 1n expunged File No 95-0795, for violation of ERs 12, 13 and 1 4; 1n expunged
File No 95-2003, for violation of ERs 1 2, 1 3 and 1 4; and in expunged File No 96-0034, for
violation of ERs 12, 1 3and 14

Standard 9.2(c) - A pattern of nusconduct There are eight separate files in the State
Bar’s complaint.

Standard 9 22(1) - Substannal experience in the practice of law. Respondent was
adnutted to practice 1n Anzona on October 12, 1982, and has been an attorney for 36 years

31. The following factors were considered 1n mitigation:

Standard 9 32(b) - Absence of a dishonest or selfish monve.

- Standard 9.32(c) — Personal or emotional problems  The parties attached the
documentation to support this mitigating factor as Exhibit A and supplemented 1n the Second
Amended Agreement

Standard 9.32(g) — Character or reputation. Had this matter proceeded to a heaning,
Respondent would have presented testimony as to his competence and professionalism from
Carolyn Holliday, Esq., Hon. Thomas L. Wing, and Sam Roser, Esq

Standard 9 32(1) - Remors;. As set forth in the Second Amended Agreement and
clearly expressed by the Respondent at the hearing on July 19, 2007, Respondent expressed

deep and genuine regret for his actions.



Proportionality Analysis of Analogous Cases

32 The Joint Memorandum in Support of Agreement for Discipline by Consent
reviewed several cases These cases included, /n re Rolph, SB-06-0011 (2006), In re Shaw,
SB-05-0152-D (2006), and In re MacDonald, SB-03-0082-D (2003).

33 In In re Rolph, SB-06-0011 (2006), a two-count case, Rolph, after bemg
condiuonally adnmutted to the State Bar and placed on probation as a term of his admittance,
failed 10 comply with the requirements of the probation He also failed to cooperate with the
State Bar’s mvestigation 1n two disciphnary matters and failed to appear at a deposition for
which a subpoena had been 1ssued compelling his attendance. In both counts, Rolph failed to
return chents’ phone calls, failed to adequately consult with clients regarding the objectives of
their cases, and failed to dihigently pursue chent matters Four aggravating factors were
found (1) pnor disciplinary offenses, (2} a pattern of misconduct; (3) multiple offenses, and
(4) bad faith obstruction of the disciplinary proceeding by intentionally failling to comply with
the rules or orders of the disciplinary agency Three factors were found 1n mitigation (1)
absence of a dishonest or selfish motive; (2) mexpenence 1n the practice of law, and (3)
remorse Rolph’s mental state was knowing and there was actual harm as a result of the
misconduct  Rolph was suspended for 90 days, with probation for two years with
participation in MAP and LOMAP with a practice momitor Rolph violated ERs 13, 1.4,
3 4(c), 8 1(b) and 8.4(d), and Rule 53(f), Anz R.S.Ct

34 In re Shaw, SB-05-0152-D (2006) was a three-count case. Shaw, after a
client’s bankruptcy discharge, failed to transmut a reaffirmation agreement to a lender and
failed to contact a credst card company as he had promised the client. This adversely affected

the client’s credit rating For this misconduct Shaw was placed 1n diversion by order of the

10



probable cause panelist  When Shaw failed to comply with the terms of the diversion. the
order of diversion was vacated and an order of probable cause was entered. In another count,
a chent paxd Shaw to handle a bankruptcy matter Shortly thereafter, he abandoned the case,
failed to return the fees paid by the chent and failed to cooperate with the State Bar In the
third count, Shaw failed to complete his duties as a court-appointed arbitrator and failed to
cooperate with the State Bar His mental state was knowing and there was actual injury as a
result of the musconduct There were four aggravaung factors: (a) prnior disciphne, (2)
multiple offenses, (3) vulnerability of victim, and (4) substantial expenence 1n the practice of
law. There were also four mitgating factors: (1) absence of dishonest or selfish motive; (2)
full and free disclosure, (3) other penalties or sanction, and (4) remorse Shaw was suspended
for 90 days, with two years of probation with participation in LOMAP and MAP, for violating
ERs 1.2,13,14,1 16,32, 34 and 8.4(d), and Rules 53(c), (d) and (f), Ariz R.S Ct

35, In re MacDonald, SB-03-0082-D (2003) was a two-count case MacDonald
failed to perform services requested by his chent, failed to return his client’s telephone calls
and failed to update her on the status of her case, and falsely advised his client that he would
commence work on her case 1n the near future In the second count, MacDonald failed to
diligently pursue a client’s case resulting 1n 1ts dismussal for lack of prosecution. MacDonald
also failed to cooperate with the State Bar. Four aggravating factors were found: (1) prior
discipline; (2) pattern of misconduct; (3) multiple offenses, and (4) substantial experience 1n
the practice of law. Five factors were found in mutigation (1) absence of dishonest or selfish
motive, (2) personal or emotional problems; (3) good faith effort to rectify consequences or
make restitution, (4) cooperative attitude; and (5) mental disability or chenucal dependency.

MacDonald’s mental state was knowing There was found to be no actual harm to clients as a

11



result of his misconduct and nummal haim to the legal system for his failure to respond
MacDonald was suspended for 30 days. with two years of probation for violating ERs 1 2,
13,14,32. 8 1(b)and 8 4(d), and Rules 51(h) and (1), ArizR S Ct.

36 This Heaning Officer also considered several other cases In re Mankowski, SB
05-0002-D was a ten-count complaint. Respondent Mankowsk: repeatedly failed to
communicate with his chent, failled 1o schedule and/or attend court heanngs and failed to
dihgently represent his client  He collecied fees from a client yet failed to perform any work
on the case or to return the unearned monies Respondent Mankowsk: failed to attend
depositions, faled 1o inform his clhents about scheduled medical exanunations, and 1gnored
discovery requests He also faled to correct filed documents and failed to correct
musstatements made to the court and opposing parties. Mankowsk: consistently failed to
respond to repeated and numerous requests from the State Bar duning 1ts investigative process.
Respondent Mankowski was suspended for six months and one day. The suspension was
followed by two years of probation

37. Because there are some sumlanties with the Respondent’s case and
Mankowsk:, and because Mankowsk: was a s1x months and a day suspension, 1t 1s helpful to
closely compare the two cases In Mankowsk: four aggravating factors were present, 1.e., (1) a
pattern of misconduct; (2) multiple offenses, (3) substantial expenence in the practice of law,
and (4) bad faith obstruction of the disciplinary process by mtentionally failing to comply with
rules or orders of the disciplinary agency Respondent Forsyth’s tender has three aggravating
factors. In Mankowsk: there were three mutigating factors present, i.e., (1) absence of
discipline; (2) absence of dishonest of selfish motives, and (3) personal or emotional

problems The Respondent’s tender has four mitigating factors

12



38 A close 1eview of Mankowski shows that a much greater number of violauons
were present This 1s illustrated by comparing the actual violations in the Mankowski matter

with the violations in the Respondent’s case. The tabulation of the respective violations is

noted below:

Mankowski Forsyth
ER12 7 - violations 1 — violation
ER13 8 — violations 2 — violations
ER 1 4{a) and (b) 7 - violahons 6 — violations
ER15 2 — violations 0
ER 1.16(d) 5 — violations 2 — violations
ER 3.2 1 - violation 0
ER 3.3(a)(1) 1 — violation 0
ER 3.4(c) 1 — violation 0
ER4 1 1 — violation 0
ER 4.4 1 — violation 0
ER 8 1(b) 0 2 —violations
ER 8 4(c) 1 - violation 0
ER 8 4(d) 3 — violations 0
Rule 53(c) 1 — violation 0
Rule 53(d) 8 — violanhons 2 — violations
Rule 53(f) 8 — violations 2 —violations
Total - 55 — violations 17 — violanions —-

39.  Another similar case 18 In re: Johnson, SB03-1020. Johnson was a fourteen
count complaint. Johnson’s misconduct consisted pnmarnily of failing to act with diligence
and failing to adequately communicate with his clients Johnson also failed to respond to
requests for information concermng the status of clients’ cases. Johnson failed to provide
chents with an accounting for therr fees In addition, Johnson was held in contempt for
repeated violations of orders to file opening briefs and for his lack of candor in his requests
for extensions. He also failed to properly respond to the State Bar’s investigation of the case
Respondent Johnson was suspended for six months and one day. He was ordered to serve two

years of probation with conditions upon remnstatement Respondent Johnson, like Respondent

13



Forsyth, both had three aggiavating factors present The aggravating factors in the Johnson
were, (1) pattern of misconduct, (2) muluple offenses, and (3) pnior disciplinary history. In
Johnson there were five mitigating factors found'

40 A companison of the respective violanons between Johnson and the

Respondent is noted below:

Johnson Forsvth

ER 1.2 2 — violations 1 - viclation
ER 1.3 6 — violations 2 — violations
ER 14 12 — violations 0

ER 1 4(a) 0 4 — violations
ER 1.4(b) 0 2 — violations
ER 1 15(b) 3 — viclatons 0

ER 1.16(d) 1 — violation 2 — violations
ER 8.1 2 — violations 0

ER 8.1(b) 0 2 — violations
ERR 4(k)&(d) 1 — violation 0

Rule 51(h) 4 — violations 0

Rule 53(d) 0 2 — violations
Rule 53(f) 0 2 — viplations

Total 31 —wviolations 17 —violations

Discussion and Recommendation

41 After considered review, this officer concludes that the Respondent’s conduct
1s more senous than the conduct found in /n re Rolph, SB-06-0011 (2006); In re Shaw, SB-05-
0152-D (2006), and In re MacDonald, SB-03-0082-D (2003). On the other hand, the level of

misconduct does not nise to that found In re Mankowski, SB 05-0002D and In re. Johnson,

SB-03-1020. The tendered s1x-month suspension is approprate

1m Johnson, the Tender of Admisston/Joint Memorandum stipulated to six mutigating factors However, the

Disciphinary Commussion disallowed one of the mitigating factors

14



42 The objecuive of lawyer discipline to protect the public, the profession and the
administration of jusuce In re Newille, 147 Anz 106, 708 P.2d 1297 (1985).  Another
purpose 1s to msull public confidence in the bar’s integnty Matter of Horwitz, 180 Anz 20,
29, 881 P 2d 352, 361 (1994)

43 Respondent’s personal situabon, as noted in the immtial tender and
supplemented 1n the Amended Agreement, attests 10 a constellation of unfortunate events that
significantly lessened Respondent’s ability to handle a busy Jaw practice Significantly, as
noted 1n the Amended Agreement, Respondent 1s not currently practicing law  This serves to
protect the public while this matter 1s proceeding

44, In 1mposing discipline, 1t 1s approprate to consider the facts of the case, the
Amernican Bar Association’s Standards for Imposing Lawyer Sanctions (“Standards” ) and the
proportionality of discipline 1mposed in analogous cases. Matter of Bowen, 178 Anz 283,
286, 872 P 2d 1235, 1238 (1994).

45 As noted above, the presumptive sanction under Standards 4 42 and 82 is
suspension

46.  Upon consideration of the facts, application of the Standards, including
aggravaung and mitigating factors, and a proportionality analysis, this Heanng Officer makes
the following recommendation:

1 That Respondent be suspended for six months,

2 That Respondent participate 1n fee arbitration with the complainants

from Counts One, Five, and Seven,
3 That Respondent be placed on probation for two years after

remnstatement The two-year period of probation shall commence upon the date of the signing

135



of the probation contract by Respondent The two-year period of piobation should have the
following terms.
a) Respondent shall undergo a Law Office Management

Assistance Program (LOMAP) audit, and

b) Respondent shall comply with all of the recommendations made
mn the LOMAP audit,
4 That the Respondent 1s 1o enter 1nto a two year Member Assistance

Program (MAP) contract prior to being reinstated,
5 That the Respondent 1s to obtain comprehensive evaluation by Dr.
Sucher or his designee, prior to reinstatement, and

6 That Respondent shall pay the costs and expenses mncurred in this

disciplinary proceeding.

DATED tis 2dndasy of_(Jof2l2s  200m

Vsl C e

Neal C. Taylor
Hearing Officer 81

Ongnal filed with the Disciplinary Clerk
this 77 day of m,‘ 2007.

Copy of the foregoing mailed
this - ji day of M’éf/) , 2007, to:
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Nancy A. Greenlee
Respondent’s Counsel
821 E. Fern Dr, North
Phoenix, AZ 85014-3248

Copy of the foregoing hand-delivered
this 2% day of O tplyex™ 2007, to:

Shauna R. Miller

Senior Bar Counsel

State Bar of Arizona

4201 North 24" Street, Suite 200
Phoenix, AZ 85016-6288

by:
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