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BEFORE A HEARING OFFICER  JAN 2.8 7007

A Complmnt was filed on June 26 2006. Respondent filed an Answer on
August 8, 2006._ The parties filed a Tender of Adrmssmns and Agreeme_nt_ for
Discipline by Consent and Joint Memoi'andum_in Support of Agreement for

Discipline by Consent on November 27, 2006. No hearing: has been held in

this matter.
FINDINGS OF FACT
1. At all times relevant, Respondent was an attomey licensed to

practice law, having been admitted to practice in Arizona on October 23, 1976,
2. On or about January 11, 2006, the State Bar was notified of
insufficient funds in Respondent’s trust account in the amount of $800, for an

itern in that amount drawn on a closed trust account,
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3. Respondent had opened a new trust account at the same btmk and
gave the bank instructions to pay any outstanding cheeks from the new account in
which there were sufficient funds. | |

: 4. The State Bar requested additional documentation from Respondent
on February 8 2006, mcludmg client ledgers and supportmg documentatlon from
the bank of the “bank error.” :

5. OnFebruary 16", Respondent provided the requested documents

6. On review of those documents while they supported the nnstake by
the bank for the $800 overdraft, the State Bar found other dlscrepanmes in
Respondent s.trust account ledgers and bank statements. |

| 7. This.eventually led to the State Bar_conducting its own invesﬁgation

of Respondent’s trust account, which revealed: |

a. overpayments to foui clients ranging from.. three. cents :to |
fifteen hundIed dollars between 1999 and 2003, which were not corrected, |

b.  funds held for five clients between 1995 and 2006 ranging in
amounts between two cents and three hundred dollars which were either due to
the client as a remnd, due to Respondent as earned fees or due to third perties, but
whose true nature uvas not known and could not be detetmiﬂed, |

c.  bank charges which were not reversed or paid for by

ReSpondent in 2006,
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d. inaccuratc or inadequate client. ledgers and trust account
fecords,
€. all of which resulted in some commingling of funds with
Respondent’s own .property. | |
8.. Respondent failed td keep. complete and accurate trust account
records, .failed to deposit funds to covef bank charges, failedl to superﬁse his
employees handh'ng the trust accounfs, failed to mamtam internal controls to
safeguard trust property, faiied to do monthly reconciliations and failed to
exercise due professional care in regard to his trust obligaﬁons.

S. . Respondent’s conduct violated Rule 42, Rules of the Supreme Court,

specifically

{43(@1)(C), 43(d)1)(E), 43(A)2)(C), 43(d)(2)(D), and 43(d)(2)(E).

CONDITIONAL ADMISSIONS

Respondent conditionally admits that his conduct, as set forth above,
violated Rule 42, Rules of the-Supreme Court, specifically ER 1.15 and Rules 43
and_44._ | |

ABA STANDARDS

The ABA Standards list the following factors to consider in imposing the

appfbpriate sanction: '(1) the duty violﬁted, (2) the lawyer’s mental state, (3) the

actual or potential injury caused by the lawyer’s misconduct, and (4) the

lexistence of aggravating or mitigating circumstances. ABA Standard 3.0.

3 | 4
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Standard 4 0 (Violations of Duties Owed to Clients) is the applicable

.Standard in this matter. A review of ABA Standard 4.1 (Fallure to Prcserve

Client’s P:opexty) indicates that r_epnmand (censure- in Anzona) is the
pfesumptive sanction for Respondent’s misconduct. Standard 4.13 specifically
provides:
Reprimand is generally appropriate when a laWyer is
negligent in dealing with client property and causes mjury
- or potentlal 1n]ury to a client. :

AGGRAVATING AND MITIGATING FACTORS

Considering the aggravating and mitigating factors in this case, pursuaﬁt to
Standards 9.22 and 9.32, respectlvely, this Hearmg Ofﬁcer agrees with- the parnes .
that the followmg are apphcable

| ~ As aggravating factors:

@  9.22(c) pattern of misconduct

®) 9.22(d) — multiple offenses

(c) 9.22() - substantiel experience in the practice of IAW

 As mitigating factors: | -

(a) 9.32(b) — absence of dishonest or selfish motive |

®)  9.32(e)—free and full disclosure and cooperation-

This Hearing Officer also agrees that the aggravating and nﬁtigélting factors
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PROPORTIONALITY REVIEW

.To hove an effective system of professional sanctions, _there must be |

internal consistency, and it is appropriate to examine sanctions imposed in cases

that are factually si.milar | Peasley, Supt'a, 208 | Ariz. at 33, 90 P.3d at 772.

However the d1501phne in each case must be tailored to the individual case, as

ne1ther perfechon nor absolute umformlty can be achieved. Id. 208 Anz at 61,

90 P.3d at 778 (citing In re Alcom, 202 Anz. 62, 76, 41 P.3d 600, 614 (2002); In

re Wmes 135 Ariz. 203, 207, 660 P.2d 454, 458 (1983))

Three cases are called to the Hearing Officer’s attention. In re Davis, SB-

05-0148-D (2005), and In re Wicks, SB-05-0140-D (_2005), are factually similar

' 1'4” and resulted in sanctions of censure and one year probation. In re Inserra, SB-

02-0144-D '(2002), _also' a similar trust aooount case, _t‘esulted in censure and two.
years probation._ | |
| RECOM_MENDATION
The purpose of lawyer diecipline is not to punish the lawyer, but to protect :
the public and deter future misconduct. InreF iorantom_‘i, 176 Ariz. 182, 187, 859
P.2d 1315, 1320 (1993). It is also the objective of lawyer discipline o protect the
pubhc the professmn and the administration of justice. In re Nevzlle 147 Ariz.

106, 708 P. 2d 1297 (1985) Yet another purpose is to instill pubhc confidence in

f|the bar’s 'mteg’nty'.” Matter of Horw:tz;" 180"13&‘12'. 20, 29,7881 P.2d 352, 361

{{(1994).
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In imposing discipline, it is appropriate to consider the facts of each case,
the American Bar ASsociation’.s Standards for I&:posing Iawj:er Sanctions
(“Standards”) and the proportionality of dlsc1p]me nnposed in analogous cases.
Matter of Bowen, 178 Ariz. 283 286, 872 P 2d 1235 1238 (1994)

Upon cons1derat10n of the facts, apphcanon of the Standards mcludmg the
ﬁggravaUng and mitigating factors, and a _propomonahty_ analys1s, thls Hearmg
Officer recommends acceptance of the Tender of Admissions and Agreement for
Discipline by Consent which provides for thc_fo]lowiné:—-- |

.1. Respondent shall receive a public censufe.

| Z Respondent shall be placed on probatxon for one year effecuve upon the

sugnmg of the probation contract. The State Bar will noufy the Dlsc1p11nary Clerk

of the exact date of commencement of probation. The terms of probat:lon are as

fo]lows.: |

a. Respondent shall contact the director of the State B-ar’s_.LOMAP '
within 30 days of -t_he ﬁnal judgment and order. Résp.ondent.shall submit to a
LOMAP audit of his trust account proéedures. Respbﬁdent shall comply with a
probation contract created by the director of LOMAP. The probation period will
begin. to run at the time of tﬁe judgment and ordcr.ar..d will conclulde. one year

from the date Respondent signs the probation contract; .
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b. Respondent.shal_l.complete the TAEEP within six months of the final

:j'ndg.ment and order. | To schedule his attendance, Respondent shall contact

Barbara Chandler at 602 340-3278
- C. Respondent shall partic:lpate in the TAP for a penod of at least one
year unless the TAP adnnmstrator deems that his partic1pation for one year is
unnecessary " To schedule hlS part1c1pation Respondent shall contact Barbara |
Chandler at 602-340-3278. |
3. Respondent'shali pay all costs and expenses incurred in the disciplinary
p_rocess as s’iated in the State Bar’s Statement of Costs. |
4. In the event that Respondent faiIs to comply nzith any of the foregoing '.
.te'nns,..a_nd the'. State Bar receives notice, Bar Counsel shall file a Notice of Non-
Compliance with- .t_he Discipﬁna_ry Cletk. A Heai‘il_ig Ofﬁcer shall conduct a
heaﬁng within thirty days after receipf of the notice to deferr_nine whether the
terms of probation have been violafed_ and, if so, to recommend .appr_op'riate action
thereon. The burden of proof .shall_be on the State Bar of Arizona to prove non- |
compliance by clear and convincing evidence. |

DATED this 19% day of January, 2007.

Robert J. S'tepzi han, Jr. Z( /-

Heanng Ofﬁcer SR
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Ongmal filed with the Dlsc1p]mary Clerk
525“4 >3 day of M 2007.

Copy of the foregomg was mailed

this 234 day of %ﬁﬂ_&% , to:

Clarence E. Matherson R
Staff Bar Counsel
State Bar of Arizona

4201 N. 24™ Street, Suite 200

Phoenix, AZ 85016-6288

Donald Wilson, Jr. |
Broening, Oberg, Woods & Wilson
P. O. Box 20527

1| 1122 E. Jefferson Street

Phoemx, AZ 85036-0527

|| By: OW—’M




